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FAIR TRADE 


TUESDAY, APRIL 29, 1958 


House or REPRESENTATIVES, 
(icing ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON FINANCE AND COMMERCE, 
Washington, D. C. 


The subcommittee met at 10 a. m., pursuant to notice, in room 
1334, New House Office Building, Hon. Peter F. Mack, Jr. (chairman) 
presiding. 


Mr. Mack. The committee will come to order. 

These hearings have been scheduled this morning not because of 
any interest of private organizations, but because of ‘the concern that 
C ongress has had in regard to the problems of small business. When I 
say “small business” I am not talking about some giant corporation 
such as American Motors, which is considered as small business by 
today’s standard; I am talking about the really small-business men. 

I would imagine that he could even be appropriately referred to 
today as the “country merchant.” 

In the last 50 years we have seen our economy grow. We have 
seen small business become big business; we have seen big business 
become bigger; and finally we have seen the unions organizing and 
growing to keep the big business under control or to at least permit 
the employees of the giant corporations to have some bargaining power 
so that they could improve their social standard, their living condi- 
tions, and bring that top level of our economy into balance. 

We have the small merchants, small business, or as I referred to 
them—and I think appropriately—the country merchants who op- 
erate in towns under 10,000 population without any true representa- 
tion in the economy and without any legislation of any kind. 

It gives them a break when they are competing with or perhaps 
caught in the squeeze between big business and big unions. I am 
hoping—and I think that many members of this committee are 
hoping—that we can enact some type of legislation which will be 
beneficial to this very important and wholesale segment of our econ- 
omy. I do not know whether the proposed legislation would do the 
job. But that is the purpose of the hearings this morning. We are 
going to give everyone who is interested in any of the bills an oppor- 
tunity to testify. 

This morning we are going to start hearings on H. R. 10527, which 
was introduced by the ‘chairman of this committee, the Honorable 
Oren Harris. 

There are also several other bills: H. R. 10770, introduced by our 
colleague Mr. Tollefson; H. R. 10847, introduced by our colleague, 
Mr. Pelly; H. R. 11048, introduced by Mr. Miller of California; 
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H. R. 11216, introduced by Mr. Friedel; and H. R. 11264 introduced 
by Mr. Macdonald. 

The first of the 4 bills are identical, and the last 2 bills are identical 
and differ only slightly from the aforementioned bills. 

All of these bills would amend the Federal Trade Commission Act 
so as to equalize rights in the distribution of identified merchandise. 
They are commonly referred to as fair-trade bills. 

In the 82d Congress this committee reported favorably on H. R. 
5767, which passed the House and Senate and became Public Law 542 
of that Congress. This law is known as the McGuire Act, and it re- 
affirms the intent of Congress in the Miller-Tydings Act; that the 
application and enforcement of State fair-trade laws including the 
nonsigner provisions of such laws with regard to interstate transac- 
tions shall not constitute a violation of the Federal Trade Commis- 
sion Act or the Sherman Act. 

This reaffirmation was made necessary because of the decision of 
the United States Supreme Court in Schwegmann v. Calvert Dis- 
tillers Corporation in 1951, in which the Court held that the Miller- 
Tydings Act did not exempt from these Federal laws the enforcement 
of State fair-trade laws with respect to nonsigners. 

The McGuire Act makes it clear that the Congress meant to let 
State fair-trade laws apply to signers as well as nonsigners. The 
nonsigner clauses in the State laws require a retailer to maintain the 
price set by the manufacturer, even if the retailer did not sign an 
agreement do do so. 

Since the enactment of the McGuire Act, a number of State supreme 
courts have declared the State fair-trade laws to be unconstitutional. 
The pending legislation is designed to overcome the difficulties 
brought about by the nullification of State fair-trade laws. 

The purpose of H. R. 10527 and the other pending bills is to set up 
a Federal resale price maintenance system. This legislation would 
make it illegal for a distributor of trademarked or brand-named 
goods sold in commerce, which are in free and open competition with 
articles of the same general class produced by others, to sell, offer to 
sell, or advertise such goods below the stipulated or minimum resale 
prices established by the manufacturer if the manufacturer gives no- 
tice of such prices by mail, marking the goods, by advertising, or by 
other public notice. 

A copy of these bills, together with the reports of the executive de- 
partments or agencies, will be made a part of the record at this point. 

(The bills referred to follow :) 


LH. R. 10527, 85th Cong., 2d sess.] 


A BILL To amend the Federal Trade Commission Act, as amended, so as to equalize rights 
in the distribution of identified merchandise 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That it is the purpose of this Act to recognize 
the legitimate interest of the manufacturer or wholesaler who identifies mer- 
chandise manufactured or distributed by him in stimulating demand for his iden- 
tified merchandise through effective distribution to ultimate consumers ; to equal- 
ize rights in the distribution of identified merchandise, by affording the small 
manufacturer or small wholesale distributor of identified merchandise in free and 
open competition with articles of the same general class produced by others an 
opportunity to compete on more nearly equal terms with the large manufacturer 
or distributor who can afford to control the distribution of his merchandise 
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through his employees and consignees, and by affording the small retailer an 
opportunity to compete on more equal terms with the large retailer, and to that 
end to permit manufacturers or wholesalers of identified merchandise in such 
free and open competition to maintain upon their merchandise prices which are 
adequate to enlist the active efforts of distributors, at all necessary or appropriate 
stages of distribution, and which are low enough to compete effectively with other 
goods adopted to serve the same needs of ultimate consumers. 

Sec. 2. Section 5 (a) of the Federal Trade Commission Act, as amended, is 
hereby amended to read as follows: 

“Seo. 5. (a) (1) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful. The 
Commission is hereby empowered and directed to prevent persons, partnerships, 
or corporations, except banks, common carriers subject to the Acts to regulate 
commerce, air carriers, and foreign air carriers subject to the Civil Aeronautics 
Act of 1938, and persons, partnerships, or corporations subject to the Packers and 
Stockyards Act, 1921, except as provided in section 406 (b) of said Act, from 
using unfair methods of competition in commerce and unfair or deceptive acts 
or practices in commerce. 

(2) Nothing contained in this Act or in any of the Antitrust Acts shall 
render unlawful any notices provided in paragraph 5 of this subsection or any 
contracts or agreements prescribing minimum or stipulated prices, or requiring 
a vendee to enter into contracts or agreements prescribing minimum or stipu- 
lated prices, for the resale of a commodity which bears, or the label, dispenser, 
or container of which bears, the trademark, brand, or trade name of the pro- 
prietor, producer, or distributor of such commodity and which is in free and 
open competition with commodities of the same general class produced or 
distributed by others, when notices, contracts or agreements of that description 
are lawful or effective as applied in intrastate transactions under any statute, 
law, or public policy now or hereafter in effect in any State, Territory, or the 
District of Columbia in which such resale is to be made or to which the 
commodity is to be transported for such resale. 

“(3) Nothing contained in this Act or in any of the Antitrust Acts shall ren- 
der unlawful the exercise or the enforcement of any right or right of action 
created by any statute, law, or public policy now or hereafter in effect in any 
State, Territory, or the District of Columbia, which in substance provides that 
willfully and knowingly advertising, offering for sale, or selling any commodity 
at less than the price or prices prescribed in such notices, contracts or agree- 
ments, whether the person so advertising, offering for sale, or selling is or is 
not a party to such a contract or agreement is unfair competition and is action- 
able at the suit of any person damaged thereby. 

“(4) Neither the giving of notices as provided in paragraph 5 of this sub- 
section, the making of contracts or agreements, nor the exercise or enforcement 
of any right or right of action as described in paragraph (6) of this subsection 
shall constitute an unlawful burden or restraint upon, or interference with, 
coInmerce., 

““(5) For the purpose of paragraphs 5 to 9 inclusive of this subsection, the 
word ‘commerce’ means all commerce that may be lawfully regulated by Con- 
gress, and a ‘proprietor’ is one who identifies merchandise manufactured or dis- 
tributed by him by the use of his trademark or trade name. He is deemed to 
retain a proprietary interest in such merchandise after he has sold it to dis- 
tributors, by reason of his interest in stimulating demand for such merchandise 
through effective distribution to ultimate consumers, and by reason of his further 
interest in the trademark or trade name identifying his products. Merchandise 
bearing his trademark or trade name is accordingly herein designated as ‘his 
merchandise’ and distributors handling his merchandise are designated as ‘his 
distributors’: Provided, however, That a distributor of merchandise identified 
by the trademark or trade name of the manufacturer is not a proprietor within 
the meaning of this Act unless he is a distributor specifically authorized by 
the manufacturer to establish resale prices for such merchandise. It shall be 
lawful for a proprietor to establish and control by actual notice to his distribu- 
tors stipulated or minimum resale prices of his merchandise in commerce which 
is in free and open competition with articles of the same general class produced 
by others. He may so establish schedules of resale prices differentiated with 
reference to any criteria not otherwise unlawful. Such schedules may be 
changed from time to time by actual notice to distributors having acquired his 
merchandise with actual notice of any established resale price. He may so 
establish such resale prices for his distributors, even though he sells in compe- 
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tition with them, so long as he sells at the applicable prices he has established 
for his distributors making comparable sales. ‘Actual notice’ of established re- 
sale prices includes notice imparted by mail, or through advertising, or through 
notice attached to merchandise, or containers, packages, or dispensers thereof, 
or imparted orally. Deposit in the United States mail, with postage prepaid of 
a letter properly addressed to a distributor and specifying resale prices estab- 
lished by a proprietor shall constitute prima facie evidence of actual notice of 
such prices. The acquisition of or dealing in merchandise clearly marked, or 
enclosed in containers, packages, or dispensers clearly marked, with resale 
prices established by a proprietor shall be conclusive evidence of actual notice 
of such prices. Actual notice may also be established by legally admissible evi- 
dence without limitation of manner or form. A person with actual notice of any 
applicable resale price is thereby charged with notice that such a price is subject 
to change. Except as provided in paragraph 8, it shall be unlawful for any 
person with actual notice of an applicable stipulated resale price duly established 
by a proprietor to sell, offer to sell, or advertise merchandise in commerce 
at a different price, cr for any person with actual notice of any applicable 
minimum resale price so duly established to sell, offer to sell, or advertise 
merchandise in commerce at a lower price. 

“(6) Any person suffering or reasonably anticipating damage by reason of 
anything forbidden in paragraph 5 may sue in any State or Federal court of 
competent jurisdiction without respect to the amount in controversy and shall 
be entitled to recover the amount of damages sustained, plus the costs of suit, 
including a reasonable attorney’s fee and to obtain injunctive relief and re- 
cover such costs and fee whether or not specific monetary damages are estab- 
lished: Provided, however, That where no injunction lies, a Federal court shall 
not entertain a suit for damages, unless the amount in controversy, exclusive 
of interest and costs, exceeds the sum of $3,000. 

“(7) If a substantial portion of the merchandise upon which a proprietor 
has established a particular stipulated or minimum resale price crosses State 
lines at any stage of distribution, these provisions shall apply to all his identi- 
fied merchandise to which that price applies, whether or not some or most of 
such merchandise is entirely distributed in the State or district of origin. The 
provisions of paragraphs 5 to 9 inclusive shall not apply to the merchandise of 
proprietors no substantial part of whose merchandise crosses State lines at any 
stage of distribution. 

“(8) It shall be a defense to an alleged violation of paragraph 5 for a de- 
fendant to sustain the burden of proving that merchandise has been adver- 
tised, offered for sale, or sold by him only in the following cases: 

“(a) In closing out the stock on hand for the bona fide purpose of discon- 
tinuing dealing in any such merchandise: Provided, That plain notice of the 
fact is given to the public: And provided further, That the proprietor shall be 
given prompt and reasonable notice in writing of the intention so to close out 
and an opportunity to purchase such stock at the net price paid therefor by 
the defendant: 

“(b) When the merchandise is damaged, defaced or deteriorated in quality 
and plain notice of the fact is given to the public in the advertisement and sale 
thereof, and when such notice is conspicuously displayed in all advertisements 
and affixed to the merchandise, or the container, package or dispenser in which 
it is offered for resale: Provided, That the proprietor shall be given prompt and 
reasonable notice in writing of the intention so to close out and an opportunity 
to purchase such stock at the net price paid therefor by the defendant: 

“(e) When the merchandise is advertised, offered for sale, or sold by any 
officer acting under the orders of any court; 

“(d) In the sale of any quantity of the merchandise acquired prior to actual 
notice of any established resale prices; 

“(e) In resales to charitable institutions or Government agencies, which 
acquire the merchandise not for resale to the consuming public. 

“(9) Nothing contained in this subsection shall make lawful contracts, com- 
binations or agreements, providing for the establishment or maintenance of 
minimum or stipulated resale prices on any merchandise between proprietors, 
or between manufacturers, or between producers, or between wholesalers, or 
between brokers, or between factors, or between retailers or between persons, 
firms, or corporations in competition with each other; nor shall anything in this 
subsection contained permit two or more proprietors or two or more distribu- 
tors to take joint action in establishing resale prices for competing commodities 
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sold under different trademarks or trade names, but all distributors of the 
merchandise of the same proprietor sold under the same mark or name 
may cooperate with him in maintaining the stipulated or minimum prices estab- 
lished by him, or his sole distributor specifically authorized for that purpose, 
and no such cooperation shall constitute an unreasonable or unlawful contract 
or combination in restraint of trade.” 

(Nore.—H. R. 10770, introduced by Mr. Tollefson, of Washington; H. R. 
10847, introduced by Mr. Pelly, of Washington; and H. R. 11048, introduced 


by Mr. Miller of California, are identical with H. R. 10527 and are not printed 
herewith. ) 


[H. R. 11216, 85th Cong., 2d sess.] 


A BILL To amend the Federal Trade Commission Act, as amended, so as to equalize rights 
in the distribution of identified merchandise. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That it is the purpose of this Act 
to recognize the legitimate interest of the manufacturer or wholesaler who 
identifies merchandise manufactured or distributed by him in stimulating de- 
mand for his identified merchandise through effective distribution to ultimate 
consumers; to equalize rights in the distribution of identified merchandise, by 
affording the small manufacturer or small wholesale distributor of identified 
merchandise in free and open competition with articles of the same general 
class produced by others an opportunity to compete on more nearly equal terms 
with the large manufacturer or distributor who can afford to control the dis- 
tribution of his merchandise through his employees and consignees, and by af- 
fording the small retailer an opportunity to compete on more equal terms with 
the large retailer, and to that end to permit manufacturers or wholesalers of 
identified merchandise in such free and open competition to maintain upon their 
merchandise prices which are adequate to enlist the active efforts of distribu- 
tors, at all necessary or appropriate stages of distribution, and which are low 
enough to complete effectively with other goods adopted to serve the same needs 
of ultimate consumers. 

Sec. 2. Section 5 (a) of the Federal Trade Commission Act, as amended, is 
hereby amended to read as follows: 

“Sec. 5. (a) (1) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful. The 
Commission is hereby empowered and directed to prevent persons, partnerships, 
or corporations, except banks, common carriers subject to the Acts to regulate 
commerce, air carriers and foreign air carriers subject to the Civil Aeronautics 
Act of 1938, and persons, partnerships, or corporations subject to the Packers 
and Stockyards Act, 1921, except as provided in section 406 (b) of said Act, 
from using unfair methods of competition in commerce and unfair or deceptive 
acts or practices in commerce. 

“(2) Nothing contained in this Act or in any of the Antitrust Acts shall 
render unlawful any notices provided in paragraph 5 of this subsection or any 
contracts or agreements prescribing minimum or stipulated prices, or requiring 
a vendee to enter into contracts or agreements prescribing minimum or stipu- 
lated prices, for the resale of a commodity which bears, or the label, dispenser, 
or container of which bears, the trademark, brand, or trade name of the pro- 
prietor, producer, or distributor of such commodity and which is in free and open 
competition with commodities of the same general class produced or distributed 
by others, when notices, contracts, or agreements of that description are lawful 
or effective as applied in intrastate transactions under any statute, law, or public 
policy now or hereafter in effect in any State, Territory, or the District of 
Columbia in which such resale is to be made or to which the commodity is to be 
transported for such resale. 

“(3) Nothing contained in this Act or in any of the Antitrust Acts shall render 
unlawful the exercise or the enforcement of any right or right of action created by 
any statute, law, or public policy now or hereafter in effect in any State, Terri- 
tory, or the District of Columbia, which in substance provides that willfully and 
knowingly advertising, offering for sale, or selling any commodity at jess than 
the price or prices prescribed in such notices, contracts or agreements, whether 
the person so advertising, offering for sale, or selling is or is not a party to such 
a contract or agreement, is unfair competition and is actionable at the suit of 
any person damaged thereby. 











6 FAIR TRADE 


“(4) Neither the giving of notices as provided in paragraph 5 of this sub- 
section, the making of contracts or agreements, nor the exercise or enforcement 
of any right or right of action as described in paragraph (6) of this subsection 
shall constitute an unlawful burden or restraint upon, or interference with, 
commerce. 

(5) For the purposes of paragraphs 5 to 9 inclusive of this subsection, the 
word ‘commerce’ means all commerce that may be lawfully regulated by Con- 
gress, and a ‘proprietor’ is one who identifies merchandise manufactured or dis- 
tributed by him by the use of his trademark or trade name. He is deemed to 
retain a proprietary interest in such merchandise after he has sold it to dis- 
tributors, by reason of his interest in stimulating demand for such merchandise 
through effective distribution to ultimate consumers, and by reason of his further 
interest in the trademark or trade name identifying his products. Merchandise 
bearing his trademark or trade name is accordingly herein designated as ‘his 
merchandise’ and distributors handling his merchandise are designated as ‘his 
distributors’: Provided, however, That a distributor of merchandise identified 
by the trademark or trade name of the manufacturer is not a proprietor within 
the meaning of this Act unless he is a distributor specifically authorized by the 
manufacturer to establish resale prices for such merchandise. It shall be lawful 
for a proprietor to establish and control by actual notice to his distributors stip- 
ulated or minimum resale prices of his merchandise in commerce which is in free 
and open competition with articles of the same general class produced by others. 
He may so establish schedules of resale prices differentiated with reference to 
any criteria not otherwise unlawful. Such schedules may be changed from 
time to time by actual notice to distributors having acquired his merchandise 
with actual notice of any established resale price. He may so establish such 
resale prices for his distributors, even though he sells in competition with them, 
so long as he sells at the applicable prices he has established for his distributors 
making comparable sales. ‘Actual notice’ of established resale prices includes 
notice imparted by mail, or through advertising, or through notice attached to 
merchandise, or containers, packages or dispensers thereof, or imparted orally. 
Deposit in the United States mail, with postage prepaid of a letter properly 
addressed to a distributor and specifying resale prices established by a proprietor 
shall constitute prima facie evidence of actual notice of such prices. The acquisi- 
tion of or dealing in merchandise clearly marked, or enclosed in containers, pack- 
ages or dispensers clearly marked, with resale prices established by a proprietor 
shall be conclusive evidence of actual notice of such prices. Actual notice may 
also be established by legally admissible evidence without limitation of manner 
or form. A person with actual notice of any applicable resale price is thereby 
charged with notice that such a price is subject to change. Except as provided 
in paragraph 8, it shall be unlawful for any person with actual notice of an 
applicable stipulated resale price duly established by a proprietor to sell, offer 
to sell, or advertise merchandise in commerce at a different price, or for any 
person with actual notice of any applicable minimum resale price so duly estab- 
lished to sell, offer to sell, or advertise merchandise in commerce at a lower price. 

“(6) Any person suffering or reasonably anticipating damage by reason of 
anything forbidden in paragraph 5 may sue in any State or Federal court of 
competent jurisdiction without respect to the amount in controversy and shall be 
entitled to recover the amount of damages sustained, plus the costs of suit, 
including a reasonable attorney’s fee and to obtain injunctive relief and recover 
such costs and fee, whether or not specific monetary damages are established: 
Provided, however, That where no injunction lies, a Federal court shall not enter- 
tain a suit for damages, unless the amount in controversy, exclusive of interest 
and costs, exceeds the suin of $3,000. 

“(7) If a substantial portion of the merchandise npon which a proprietor has 
established a particular stipulated or minimum resale price crosses State lines 
at any stage of distribution, these provisions shall apply to all his identified 
merchandise to which that price applies, whether or not some or most of said 
merchandise is entirely distributed in the State or district of origin. The pro- 
visions of paragraphs 5 to 9 inclusive shall not apply to the merchandise of pro- 
prietors no substantial part of whose merchandise crosses State lines at any 
stage of distribution. 

“(8) It shall be a defense to an alleged violation of paragraph 5 for a defend- 
ant to sustain the burden of proving that merchandise has been advertised, 
offered for sale, or sold by him only in the following cases: 

“(a) In closing out the stock on hand for the bona fide purpose of discontinuing 
dealing in any such merchandise: Provided, That plain notice of the fact is given 
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to the public: And provided further, That the proprietor shall be given prompt and 
reasonable notice in writing of the intention so to close out and an opportunity 
to purchase such stock at the net price paid therefor by the defendant ; 

“(b) When the merchandise is damaged, defaced, or deteriorated in quality 
and plain notice of the fact is given to the public in the advertisement and sale 
thereof, and when such notice is conspicuously displayed in all advertisements: 
and affixed to the merchandise, or the container, package, or dispenser in which 
it is offered for resale; provided that the proprietor shall be given prompt and 
reasonable notice in writing of the intention so to close out and an opportunity 
to purchase such stock at the net price paid therefor by the defendant ; 

“(e) When the merchandise is advertised, offered for sale, or sold by any officer 
acting under the orders of any court ; 

“(d) In the sale of any quantity of the merchandise acquired prior to actual 
notice of any established resale prices ; 

“(e) In resales to charitable institutions or Government agencies, which ac- 
quire the merchandise not for resale to the consuming public. 

“(9) Nothing contained in this subsection shall permit two or more proprietors 
or two or more distributors to take joint action in establishing resale prices for 
competing commodities sold under different trademarks or trade names, but all 
distributors of the merchandise of the same proprietor sold under the same 
mark or name may cooperate with him in maintaining the stipulated or minimum 
prices established by him, or his sole distributor specifically authorized for 
that purpose, and no such cooperation shall constitute an unreasonable or un- 
lawful contract or combination in restraint of trade.” 


(Note.—H. R. 11264, introduced by Mr. Macdonald, of Massachusetts, is identi- 
cal with H. R. 11216 and is not printed herewith. ) 


UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 


Washington, D. C., May 1, 1958. 
Hon. OREN HARRIs, 


Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H. R. 10527) to amend the Federal 
Trade Commission Act, as amended, so as to equalize rights in the distribution 
of identified merchandise. 

The bill would amend section 5 (a) of the Federal Trade Commission Act (15 
U.S. C. 45 (a)), which embodies the so-called Federal fair-trade laws. The bill 
would substantially reenact paragraph (2) of the present section 5 (a) with the 
exception that notices (as provided in par. (5)) would be added to the language 
of the present section so as to provide that notices and contracts or agreements 
prescribing minimum or stipulated prices, or requiring a vendee to enter into 
contracts or agreements prescribing such prices, shall not be unlawful when 
effective as applied in intrastate transactions under the laws of any State, Terri- 
tory, or the District of Columbia. 

The bill would add a new paragraph (5) to section 5 (a) which would define 
the word “commerce” as meaning “all commerce that may be lawfully regulated 
by Congress,” and the word “proprietor” as one “who identifies merchandise 
manufactured or distributed by him by the use of his trademark or trade name.” 
Paragraph (5) would provide that it “shall be lawful for a proprietor to estab- 
lish and control by actual notice to his distributors stipulated or minimum resale 
prices of his merchandise in commerce which is in free and open competition with 
articles of the same general class produced by others,” and that he may so do 
“even though he sells in competition with them, so long as he sells at the applica- 
ble prices he has established for his distributors making comparable sales.” 
Paragraph (5) would define “actual notice” and would provide that it shall be 
unlawful for a person with actual notice of an applicable stipulated or minimum 
price to sell, offer to sell, or advertise merchandise at a different or lower price. 

The bill would add a new paragraph (6) to section 5 (a) which would enable 
any person suffering “or reasonably anticipating damage” to sue in any “State 
or Federal court of competent jurisdiction” for damages and injunctive relief 
and be entitled to recover costs of suit, including a reasonable attorney’s fee. 

New paragraph (7) would provide that if a “substantial portion of the mer- 
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chandise upon which a proprietor has established a particular stipulated or 
minimum resale price crosses State lines at any stage of distribution, these pro- 
visions shall apply to all his identified merchandise to which that price applies” 
and that, if “no substantial part” crosses State lines, they shall not apply. 

New paragraph (8) would provide for defenses to an alleged violation of pro- 
posed paragraph (5). 

New paragraph (9) of section 5 (a) would amend the existing paragraph (6) 
and would provide that ‘all distributors of the merchandise of the same pro- 
prietor sold under the same mark or name may cooperate with him in main- 
taining the stipulated or minimum prices established by him, or his sole dis- 
tributor specifically authorized for that purpose, and no such cooperation shall 
constitute an unreasonable or unlawful contract or combination in restraint 
of trade.” 

The apparent purpose of this proposed legislation is to greatly expand the 
present so-called Federal fair-trade laws, i. e., the Miller-Tydings and McGuire 
Acts, which are considered enabling legislation in that they merely exempt from 
the provisions of the Federal antitrust laws and the Federal Trade Commission 
Act under specified conditions fair-trade contracts and the exercise or enforce- 
ment of rights of action created by State law. However, the instant bill purports 
to grant a Federal right of action. Not only that, but any person damaged by a 
violation of paragraph (5) would be permitted to sue “in any State or Federal 
court of competent jurisdiction.” Several States have not enacted fair-trade 
laws, and others have held the State fair-trade law to be unconstitutional. This 
bill seeks to enable persons to use the courts of these and other States to enforce 
resale price maintenance. This would appear to be an unwarranted encroach- 
ment on the sovereignty of such States, and the authority of Congress to confer 
such rights, we feel, is open to serious question. 

While the bill contains a number of ambiguities which would raise problems 
with respect to its application and enforcement, of serious concern to the De- 
partment of Justice is that part of paragraph (9) which seeks to exempt from 
the antitrust laws “cooperation” in maintaining stipulated or minimum prices 
by “all distributors of the merchandise of the same proprietor sold under the 
same mark or name.” Since, by the terms of the bill, it would be lawful for a 
proprietor to establish and control resale prices on merchandise merely by the 
giving of actual notice, an exemption such as that provided for in paragraph (9) 
would, we feel, amount to practically an indirect repeal of the Sherman Anti- 
trust Act. There would seem to be nothing except the vague requirement that 
merchandise be “in free and open competition with articles of the same general 
class produced by others” to prevent all manufacturers of merchandise from 
establishing resale prices for their products. Once established, they could ob- 
tain cooperation from all of their distributors in maintaining such prices and 
such cooperation would appear to include boycotts, intimidations, coercion, and 
the like. Furthermore, under section 5, schedules of resale prices “with reference 
to any criteria not otherwise unlawful” could be established. And this could 
be done, even though a manufacturer competed with his distributors, so long 
as he sells at the applicable prices he has established for distributors making 
“comparable sales.” 

The Sherman Act has been called our charter of economic freedom. This pro- 
posed legislation, particularly in view of its exemption features, is totally in- 
consistent with the terms of the Sherman Act and this Nation’s concept of free 
competition. Enactment would be an affirmative approval by Congress of the 
elimination of competition, and would result in a serious weakening of the 
Sherman Act. It is through the basic American principle of free competition that 
our economy has kept dynamic and vigorous. Absent competition in price, the 
substance of true competition is lost. The bill would suppress competition at 
the manufacturing level and at all levels of distribution. Obviously, competition 
would be eliminated at the retail level, since this is the apparent purpose of the 
bill. It would also be suppresed at the distribution level, even when the manu- 
facturer himself is competing with his distributors. Although the bill, ostensibly, 
would prohibit other horizontal agreements, the same result could be achieved 
by competing proprietors establishing similar resale prices. This is particularly 
true when all distributors are authorized to cooperate with their proprietors 
in maintaining fixed resale prices. 

In summary, the language of H. R. 10527 is so broad that it would seem that 
virtually every item used by consumers in their day-to-day living could be the 
subject of resale price maintenance—prefabricated or mobile homes, automobiles, 
appliances, clothing, packaged foods, drugs, etc. This bill would enable price 
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rigidity by proprietors which would not necessarily take into account the chang- 
ing economic conditions of a free competitive system. We feel Congress should 
give very serious consideration to whether it desires to enact legislation like 
H. R. 10527, which would, in effect, repeal, pro tanto, the Sherman Antitrust Act 
and drastically change the basic concepts of our competitive economy. 
In the light of the foregoing considerations, the Department of Justice is op- 
posed to the enactment of the bill. 
The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 
Sincerely yours, 
LAWRENCE BH. WALSH, 
Deputy Attorney General. 


THE SECRETARY GF COMMERCE, 
Washingon, D. C., May 16, 1958. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

DEAR Mr. CHAIRMAN: This letter is in reply to your request, dated February 
7, 1958, for the views of this Department with respect to H. R. 10527, a bill to 
amend the Federal Trade Commission Act, as amended, so as to equalize rights 
in the distribution of identified merchandise. 

The subject bill would rewrite the McGuire Act (66 Stat. 6382) along the 
following lines: 

Under this bill, a “proprietor” is one who identifies merchandise manufactured 
or distributed by him by the use of his trademark or trade name. A proprietor 
is deemed to retain a proprietary interest in such merchandise after he has sold 
it to distributors, by reason of his interest in stimulating demand for such mer- 
chandise through effective distrbution to ultimate consumers, and by reason 
of his further interest in the trademark or trade name identifying his products. 
A distributor is a proprietor of merchandise which he identifies, and of mer- 
chandise which the manufacturer identifies, when he is a “distributor specifically 
authorized by the manufacturer to establish resale prices for such merchandise.” 

It would be lawful for a proprietor to establish and control, by actual notice 
to his distributors, stipulated or minimum prices of his merchandise which is in 
free and open competition with articles of the same general class produced by 
others. 

“Actual notice” of established resale prices includes notice imparted by mail, 
or through advertising, or through notice attached to merchandise, or containers, 
packages, or dispensers thereof, or imparted orally. 

It would be unlawful for any person with actual notice of any applicable 
minimum resale price to sell, offer to sell, or advertise merchandise in commerce 
at a lower price except: for closing out stock; damaged merchandise; under a 
court order; merchandise acquired prior to actual notice; or to charitable 
institutions or Government agencies, not for resale to the consuming public. 

Provision would be made against price fixing between proprietors, manufac- 
turers, producers, wholesalers, brokers, or others in competition with each other ; 
and against two or more proprietors or distributors taking joint action in estab- 
lishing resale prices for competing commodities sold under different trademarks 
or trade names. All distributors of the merchandise of the same proprietor sold 
under the same mark or name could lawfully cooperate in maintaining the stipu- 
lated or minimum prices. 

In brief, the enactment of H. R. 10527 would amend section 5 (a) of the Federal 
Trade Commission Act in such a way as to constitute a Federal fair trade law 
effective throughout the United States, save and except those States or Terri- 
tories which do not sanction resale price maintenance. 

The Department of Commerce recommends against enactment of H. R. 10527. 

In our view, the proposed enactment would constitute an endorsement by the 
Federal Government of price fixing by the manufacturer through the entire dis- 
tribution process, rather than acquiescence by deference to State authority (as 
under present legislation) in those States which authorize fair trade. 

Further, it would specifically establish a retention of a proprietary interest by 
the manufacturer after outright sale of his goods and during a succession of 
ehanges of ownership at all levels of trade. In our opinion this would be a 
dangerous precedent, contrary to current concepts of property rights. 
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The Bureau of the Budget has advised that it would interpose no objection 
to the submission of this report to your committee. 


Sincerely yours, 
SINCLAIR WEEKS. 
Secretary of Commerce. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C. May 13, 1958. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of February 7, 1958,. 
requesting the views of this office with respect to H. R. 10527, a bill to amend 
the Federal Trade Commission Act, as amended, so as to equalize rights in the 
distribution of identified merchandise. 

The Departments of Commerce, Justice, and Agriculture, and the Federal Trade 
Commission have raised important objections to H. R. 10527. The Bureau of 
Budget is in general agreement with the views of these agencies and recommends 
against enactment of the legislation. 


Sincerely yours, ; 
PHILLIP 8. Huenxes, 


Acting Assistant Director for Legislative Reference. 





DEPARTMENT OF AGRICULTURE, 
Washington, D. C., May 1, 1958. 
Hon. OrEN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

DEAR CONGRESSMAN Harris: Your letter of February 7 asked for our com- 
ments on H. R. 10527, a bill to amend the Federal Trade Commission Act, as 
amended, so as to equalize rights in the distribution of identified merchandise. 

As we understand it, the present Federal Trade Commission Act recognizes 
the right of manufacturers to prescribe minimum or stipulated prices for iden- 
tified products as long as such right is recognized by the State, but the act does 
not affirmatively establish such right regardless of State legislation in the field. 
H. R. 10527 would provide for notice by a “proprietor” to his distributors speci- 
fying stipulated or minimum resale prices on his merchandise and would make 
it unlawful for any person with actual notice of such a stipulated or minimum 
price to fail to observe it. This would have the effect of establishing a Fed- 
eral policy concerning the legality of such resale price arrangements which 
would prevail regardless of State legislation, with affirmative provision being 
made for actions for damages and injunctive relief for violation thereof. 

The Department of Agriculture does not favor passage of this bill. 

In general, the Department of Agriculture has opposed various efforts to fix 
minimum retail prices. The Department believes that competition, including 
price competition, is healthy throughout the distributive system and should be 
encouraged rather than prevented. 

Most farm products are not identified by trademark or brand name. It would 
not be practicable for the producer or distributor to enforce resale price arrange- 
ments for such unidentified products. On the other hand, many of the commodi- 
ties farmers buy are identified by trademark or brand name. Farmers would 
like to see more price competition in the markets for the goods they buy. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 


KE. T. Benson, Secretary. 
Mr. Mack. I would like at this time to permit our colleague, Mr. 
Friedel, who is a member of this committee the opportunity of testi- 
fying first this morning. I understand that his statement is rather 
short. Mr. Friedel has given a lot of study to this subject. He has 
introduced one of the bills and we would like to hear from him. 
The Honorable Sam Friedel. 
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STATEMENT OF HON. SAMUEL N. FRIEDEL, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF MARYLAND 


Mr. Friepet. Thank you, Mr. Chairman and members of the com- 
mittee, I will be very brief, because I have to attend another com- 
mittee meetings I want to thank you for giving me this opportunity. 

On March 6 I introduced in the House of Representatives, H. z 
11216 as a companion bill to H. R. 10527 which was introduced by my 
distinguished colleague, Representative Harris, the chairman of this 
full committee. Both bills are now pending before this committee. 

At this time I wish to call attention to the fact that though my bill 
is identical in all other respects with H. R. 10527, it does contain a 
deletion in paragraph 9, page 8, lines 20 to 25 on page 8, and lines 1 and 
3 on page 9 in H. R. 10527, which has been deleted in my bill, H. R. 
11216. So that the first line in paragraph 9 reads: 

Nothing contained in this subsection shall permit. 

The rest of the paragraph 9 is identical with H. R. 10527. 

These few lines were deleted in my bill, H. R. 11216 since it was 
evident that a clarification of language was necessary in order to re- 
move any possible misunderstanding with respect to the bill’s objective 
in equalizing rights at all levels of distribution. 

It is a technical change and in view to clarify the congressional 
intent. 

My introduction of a companion bill, H. R. 10527 is in itself an 
affirmation of the objectives which enactment of H. R. 10527 will 
achieve. However, I wish to reaffirm to the committee my whole- 
hearted support for this legislation which is so urgently needed if 
the big-business men of America are to have a chance to survive and 
make their indispensable contribution to our economic and social 
growth. 

I deeply hope that the committee will recommend it to the Con- 
gress for enactment. 

Thank you, Mr. Chairman. 

Mr. Mack. Thank you, Mr. Friedel. 

Does anyone have any questions ? 

( No response. ) 

Mr. Mack. Thank you very kindly. 

The Cuarrman. I would like to say, Mr. Mack, if I might be per- 
mitted, that I appreciate the interest our colleague has in this legisla- 
tion. He recognizes the difficulties that exist today, and the great deal 
of confusion in the field because of the different interpretations which 
the various jurisdictions throughout the country have placed on the 
McGuire Act. 

The constitutional provisions of some of the States leave the whole 
matter up in the air. 

Our colleague from Baltimore, a very able and astute member of 
this committee, recognized that situation, and I welcome his introduc- 
tion of the bill, along with the bill that I introduced, in an effort to 
help clarify the present situation. 

Mr. Frrepet. Thank you very much. 

Mr. Mack. Thank you. 


27308—58———_2 
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Our next witness is a former member of this committee and one 
of the most distinguished Members of the House of Representatives. 
Our colleague, Mr. Pelly. 


STATEMENT OF HON. THOMAS M. PELLY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WASHINGTON 


Mr. Petiy. Thank you, Mr. Chairman. 

I can’t refrain from commenting that it is always a pleasure to re- 
turn to this great committee that I served with and of which I have 
such pleasant recollections. 

I would like to say before I begin my prepared statement that when 
I became aware of the interest of Mr. Harris, the chairman of this 
committee, in the small-business concern, I introduced a companion 
bill to his not because I felt that I could contribute in the way of 
constitutional law and the technicalities, the legal technicalities; but 
rather that out of an experience of some 25 years or more in the re- 
tail field that I might in some way help toward the solution of a 
problem that I know concerns us all, And I hoped that in that way 
particularly to be helpful to a man that I admire greatly, Mr. Harris. 

And so with due humbleness as to my lack of being trained in the 
law, I will now, if permitted to do so, read my statement. 

I want to again thank you and the members of the committee for 
giving me the privilege to appear and speak for my bill, H. R. 10847, 
a bill proposed to bring back into our domestic economy some sem- 
blance of law and order in the retail field as it relates to trademarked 
brand merchandise. 

The Chicago Daily News of March 11, 1958, carried an article 
by Sylvia Porter from which I quote : 

Price wars which have followed the abandonment of fair trade on small 

appliances may be building plenty of business for the big stores, and they are 
certainly giving consumers a chance to grab some bargains, but the wars also 
are dooming small appliance retailers the Nation over. 
The newspaper article referred to the House Small Business Com- 
mittee’s prediction in January 1957 that if small-business failures and 
big-business expansions continue at the rate of the pre lous 5 years, 
most of the distribution and service business of the Nation and all 
manufacturing business within 18 years would be controlled by giant 
corporations. 

For myself, Mr. Chairman, let me say bigness is not anything to 
apologize for, except when failures of ‘small business, independent 
businesses, are a contributing cause to size. 

I believe the backbone of our competitive economy and of free 
enterprise is the neighborhood or family type of business, the inde- 
pendent operator with a few employees, and the smaller concern. 
This is the kind of store whose policies conform to the grassroots 
idea of service and profit incentive, and offer customers year-in and 
year-out responsibility. 

This is the kind of business that gives America its high living 
standard. 

I am aware of course of the theory whereby certain economists be- 
lieve that the cure to the present rec ession lies in attracting consumers 
and the public by price adjustments; in other words, to draw people 
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into the market places to unload inventories and by stimulating pur- 
chases to overcome a psychological public attitude of restraint. 

However, Mr. Chairman, if such action was instituted, it would in 
no way disturb the planning outlined in my bill or similar bills before 
the Congress. In other words, what my bill proposes is to protect 
trademarked brand merchandise and nothing beyond that, Even if 
this is accomplished through an act of Congress it does not create any 
monopoly where there is competitive merchandise minus trade- 
marked brands in the open market. 

In many instances, these large corporate chains merchandise their 
own brands; so this means this is a free and open market for John Q. 
Public to be served through. 

A wretched price situation existed in the early thirties in the de- 
pression days where advertised trademark br ands were used as loss 
leaders and, in most instances these trademark brands were sold at 
less than cost with the hope of attracting buyers into the establish- 
ment where they sold unbranded merchandise, and the public did not 
gain and independent retail establishments were severely injured. 

The Congress, realizing this situation, in or around 1937 enacted the 
Tydings-Miller law. This law held good for some few years until 
action of the Supreme Court nullified certain sections of the law and 
then left the field wide open again for certain classes of retailers to 
use trademarked brands as loss leaders, all at the expense of the trade- 
mark brand manufacturer. And secondly injuring competent, effici- 
ent, independent trade. 

Then again, the Congress, realizing the injury sustained in the nulli- 
fication of the Tydings-Miller law on certain sections of the law, by 
legislation instituted the McGuire Act, the national law. 

There is no need, Mr. Chairman, for me to go into what took place 
from that moment on. The record speaks for itself. 

But independent retailers find themselves in the same position now ; 
in fact, now even worse than under what existed prior to 1937. 

During the hearings on the McGuire Act, there was a statement 
made by, I believe, a competent witness who appeared before this com- 
mittee. I believe his background was in industry for over a quarter 
of a century as an independent retailer, and it will be found in his 
remarks before this committee that he mentioned that all fair-trade 
legislation did was to place competition where it rightfully belonged, 
with the producer of trademarked brands. 

I am referring to the testimony of Mr. George J. Burger, vice 
president of the National Federation of Independent Business. Many 
of my colleagues are well acquainted with the gentleman and know 
of his experience in small business. 

You and I know that the Nation’s buyers are being fooled in trad- 
ing areas with these so-called discount houses. Of course they fea- 
ture trademarked brand merchandise in most instances, The respon- 
sibility for their existence is largely due to weak sales policies of the 
trademark brand manufacturer. In other words, the producer in his 
greed for volume has no real interest as to where his merchandise is 
sold so long ‘as he, the producer, gets the volume. That might be 
a fine situation with those producers of trademark brands if they 
carried on their overall policy exclusively with discount houses, but 
it would appear to me that where they seek other retailers to handle 
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their merchandise and expect these retailers to create public accept- 
ance, then there is some reason for the Congress to write into law as it 
applies to interstate commerce, some justifiable protection for the 
many hundreds of thousands of independent retailers handling trade- 
mark brand merchandise throughout the Nation. 

Before coming to Congress, I operated a retail stationery business 
and in my time I have signed a good many fair-trade agreements with 
manufacturers. To stay in business and pay half decent wages and not 
go bankrupt it is essential to average certain gross profits, to give a 
20 percent discount requires more than twice the volume one would 
otherwise do. 

The other day I came across some of my old figures. The store gross 
profit percentage which is before expenses were deducted, was 36.88 
percent. Percentage of expense was 34.32 percent. So in this case 
the profit before tax in nonoperating cost was 2.56 percent of sales. 
Thus it is with a smaller business, there is hardly enough profit and 
frequently losses. 

So there is little incentive to encourage a businessman to continue. 
Always there is the temptation to sell out and go to work for a big 
fellow or chain and thereby avoid the long hours, worry, and risk, and 
probably make more money at the end of the year. 

But it will be a sad day for this Nation and its basic economy with- 
out the individual smaller firms. That, however, is the trend and 
what will happen without fair-trade laws, in my opinion, to allow for 
protection of quality of merchandise and trade brands and against 
ruthless price cutting by powerful monopolistic concerns with practices 
designed deliberately to eliminate competition, often by selling below 
cost. 

Mr. Chairman, I want to be on record so there can be no misunder- 
standing, that I will not be interested in sponsoring any legislation 
that would create a monopoly, whether the monopoly applied to a 
large segment or small segment.in our economy. My legislation would 
not create that situation. 

Further, Mr. Chairman, if I thought that my legislation would open 
up the door for collusion between producer and retailer or through 
groups of retailers, then I say to you and members of the committee. 
T would ask you to vote down the legislation. 

Finally, Mr. Chairman, it is my hope and trust for the good of the 
efficient independent business, not alone in my State and district, but 
throughout the Nation, that this committee report out sound and 
workable legislation, as we cannot permit independent business in the 
various communities throughout the Nation to be destroyed through 
the ruinous, vicious unfair competition, all tending to create a mo- 
nopoly. 

I might add one other thought. I do believe that if consistent, vig- 
orous enforcement of the antitrust laws had been carried out by the 
Government consistently throughout the past 50 years, there never 
would have been any need for my legislation or similar legislation 
now before your committee. 

Thank you. 

Mr. Mack. Thank you. 

We especially appreciate your testimony not only as a former mem- 
ber of this committee but also as a former businessman with a broad 
experience in this field. 
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Would you permit a few questions from the committee? 

Mr. Petxy. I would be happy to. 

Mr. Mack. Mr. Harris. 

The Cuarrman. I appreciate having our colleague back before the 
committee, even as a witness. We recall the days when he served very 
ably with us on the committee. 

I personally am glad to see his interest manifested in this proposed 
legislation in an effort to help work out the present chaotic situation. 

Mr. Avery. I don’t know as I have any questions. I would like to 
associate myself with you on the observation that you made, Mr. Mack, 
particularly in expressing our appreciation from our colleague from 
Washington for presenting this statement in view of the fact of his 
past experience as, I presume, a small-business man. 

It would seem to me that the perspective that you put this in is 
probably as direct as any testimony that we will have before the com- 
mittee, because I doubt if very many small-business men will person- 
ally travel very many miles to come and express their views on this 
legislation that is before us this morning. 

So rather than viewing your testimony as a colleague, with your 
permission I would like to put it into the perspective of being that 
representative testimony as a small-business man, competing in this 
rather ruthless competition that surrounds every metropolitan area. 

Mr. Petty. Thank you. That is the way I hoped it would be taken 
because it is as a small-business man that I gained interest in legisla- 
tion of this type. 

Mr. Mack. Mr. Dollinger. 

Mr. Dotiincer. No questions. 

Mr. Mack. Mr. Alger. 

Mr. Arcer. Would the gentleman tell us what opposition he thinks 
there will be to this bill from your experience ¢ 

Mr. Petiy. T think there will be very definite opposition of course 
from groups that would represent the discount houses and very nat- 
urally so. I think that some manufacturers, too, might not want to go 
back to fair trade if they had it before. It was the experience of 
many of them that it laid them open to, of course, competition. 

Take a manufacturer of a fountain pen, for example; he naturally 
advertises his branded merchandise and then certain local drug or 
stationery stores will maintain the price on that brand of merchandise. 

Now, that manufacturer, too, might make a comparable item which 
does not have a trademark and which would be sold through, we will 
say, jewelry stores or others at maybe different prices, maybe higher. 
But it makes quite a lot of detail work for a manufacturer. 

And after all, in the last analysis, what the manufacturer is interested 
in is sale of his products and the volume that he can get. So if he 
can sell to discount houses and to all types of merchants, probably 
in the long run he thinks he will gain. 

My contention is, however, that if the trend continues, he is going 
to lose so many outlets in the way of small independent businesses 
that he will actually lose volume in the end. 

Mr. Dorirneer. Mr. Pelly, would you say that the consumer groups 
might object to your bill ? 

Mr. Petxy. If they understood it I don’t believe, Mr. Dollinger, 
that they would. Because it actually does not in any way interfere 
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with competition. It only provides that a little neighborhood store 
will probably be able to stay in business. And the public will be 
better served by having more outlets, better service. 

It might be that if they did not understand the bill and thought 
that it was a price-fixing arrangement to damage the public, then 
I would say that they would probably oppose the bil. 

Mr. Dotiincrr. | appreciate the difficulty small business has. But 
doesn’t this bill attempt to prohibit the consumer from going to the 
a where he can get the best price? Is there anything that would 

eep the consumer from getting the best price ? 

Mr, Petry. I think the merchant can hold up two items and say, 
“Now here is one that has a brand on it; it is an item on which we 
are not permitted to reduce the price.” 

“But here is a comparable item. It is not advertised nationally, 
perhaps, or it does not have a brand on it, but it is just as good, and 
I can sell this at a much lower price.” 

Mr. Doiiincrr. Don’t discount houses, without the benefit of fair 
trade, sell the branded items at a lower price than they can get it 
elsewhere ¢ 

Mr. Petxiy. Definitely ; yes, sir. 

Mr. Doturncer. Don’t the consumers go there because they can get 
a better price ¢ 

Mr. Petiy. But often they end up by finding there is no responsibil- 
ity in back of it and the merchandise that is defective is not replaced 
and they don’t get the service that they get from a normal distributor. 

Mr. Dorxrncer. I don’t want you to get the impression that I am 
for or against the bill. 

Mr. Petiy. Yes. 

Mr. Do.urnceEr. I am trying to help the little fellow that needs 
help. I want to help the public as well. 

Mr. Petxiy. If I thought this would damage the public, I wouldn’t 
be here right now. 

Mr. Doturncer. That is all. 

Mr. Arcer. That is all I had. I have concluded, Mr. Chairman. 

The CHarrman. Mr. Pelly, wouldn't you agree that one of the 
best ways to help a small-business man is to prevent large business 
from coming in and pursuing a policy that will put him out of 
business ? 

Mr. Pexiy. I wouldn’t want to say, Mr. Harris, that I believe in 
all cases that big business comes in and tries to eliminate the competi- 
tion but it does happen. 

The Cuamman. I don’t say in all cases that is true. I say the best 
way to protect the small-business man is to keep him in business. 

Mr. Petuy. I think there are certain very large department stores 
in New York who are famous for taking branded merchandise and 
putting a discount on it and inviting the public to come in. And they 
did that. Then in turn they sold, when they had them in the store, 
other items at full price and therefore gained probably more volume 
at the end of the year by using loss leaders. 

By the same token those other smaller dealers who didn’t have such 
assorted lines were not able to sell at such discounts, and they in turn 
gradually failed or became bankrupt and went out of business. 
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So that the net result is that whether intentional or not the big 
business does put the small-business man out of business by reducing 
prices—reducing prices below the regular retail sales price. 

The CuatrMan. It seems to me there are three ways in which the 
general public can be hurt seriously. In certain instances the public 
has already been hurt and very likely will get hurt in the future. 

One is by this trend which we have all seen whereby the small in- 
dependent businessman is put out of the business. We see the larger 
businesses springing up everywhere. Chain stores and such opera- 
tions are increasing throughout the country. 

You see them all around Washington. Every metropolitan area 
has them. You don’t see many of the small independent businessmen 
springing up here and yonder. 

Then when you have the large established businesses which et into 
these pricing wars, as the gentleman remembers happened in his own 
great metropolitan city a few years ago. Nobody can be hurt ulti- 

mately when it is all over except the public, because these price wars 
are going to result in something else besides the cutthroat practices 
of the larger establishments. 

Then you have the large established businesses which, by the loss 
leader methods, can bring the public in for a particular sale, and then 
while they are there—you know what happens—they buy the other 
products on which there is a good margin auneit 

I know this is a controversial subject. But after all is said and 
done, and maybe I can be convinced otherwise, but as I see it, some- 
thing needs to be done to stabilize the situation throughout the country 
on a national basis. 

Mr. Petry. Well, Mr. Harris, the thing that concerns me is when 
I go back to my district and talk to some of the little neighborhood 
store proprietors, they all have in their minds that it isn’t worth 
while to stay in business: why not sell out and go to work for the big 
fellow, the other fellow; because they put in so many hours a day and 
they have to work so many days a week. There is nobody else there 
to replace them. 

And at the end of the year they don’t come out with sufficient in- 
centive to keep them in business. 

That is the thing I think it is our obligation to try to give them. 

The CuHarrmMan. Thank you. 

Mr. Avery. May I be permitted to ask one more question ? 

Mr. Pelly, don’t you think there is an underlying problem here 
that if such legislation as you have introduced, or similar legislation 
might be enacted by Congress. I presume in your bill and Mr. Harris’ 
bill particularly—I have studied it to some degree—we are talking 
about trademark merchandise, are we not, identifiable merchandise ? 

Could there develop a tendency on the part of some of your big 
manufacturers and word could get around, well now, this is still made 
by X corporation: it comes out of the same molds through the same 
tooling but they just don’t have the name on it and you can buy it 
for less. 

I think we have had some experience in that line already. In cer- 
tain mail-order houses word gets around that this particular brand 
although it has the mail-or der house’s name on it, is made by the 

same manufacturer that produces for the independent merchant and 
that merchandise that has the trademark on it. 
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So why go down to the independent merchant? Why not go to the 
mail-order house and buy it because it is practically the same thing, 
but you get it for 25 percent off. 

Do you think we might be setting up a situation that there—that 
they could circumvent the intent of this legislation by just keeping 
the trademark off but in essense as far as the volume of business is 
concerned continue with the same unethical practices and could we 
do anything about it if they do. 

Mr. Petry. I think first of all it should be pointed out that there is 
no compulsion on any manufacturer of branded merchandise to op- 
erate under fair trade. 

And, therefore, he can if he wants to, get dealers who will handle 
his branded merchandise and cut prices or do anything they desire. 

The only thing it does is it gives another manufacturer who de- 
sires to protect his good name to see that there is no price cutting. 

Now, to answer your question: In my opinion the force of advertis- 
ing is so great that there is no danger of the point that you raise, 
because as long as you advertise brands and get public acceptance and 
responsibility on the part of manufacturers to back up that brand, 
they value their trade name so much that I think the public is going 
to always prefer to get an item on which there is the trademark of 
responsibility. 

Mr. Avery. Thank you, Mr. Chairman. 

Mr. Mack. Mr. Pelly, I didn’t intend to ask you any questions. 
But you seem to be so well informed on this subject generally and you 
have made such an outstanding statement and replied to the questions 
so intelligently I thought I would ask you a few questions. 

In your Bill, would a fair trade item sell for the same price in a 
country or neighborhood store as it would in a department store. 

Mr. Petxiy. That is correct. 

Mr. Mack. Is there any provision in your bill to take care of large 
purchases of the same item ? 

Do you follow that? 

Mr. Petry. Yes. The fair trade agreement could provide for quan- 
tity prices; that if you sell by one that you maintain the fixed price 
for one. But if you sell by the dozen, you can sell—which is normal— 
the people 12 for the price of 11—that is often the standard practice— 
you buy a box of them and make a little saving. 

Mr. Mack. Would that be provided in the law. 

Mr. Petxy. It would be under the agreement signed between the 
manufacturer and the dealer. 

Mr. Mack. Then—it would never be possible for them to give this 
item away; is that right? 

Mr. Petty. No. There is provision in the legislation under title 2, 
I believe, which provides that the damaged merchandise or distress 
merchandise can be liquidated; but in general it leaves the terms up 
to an agreement between the manufacturer and the distributor. 

Mr. Macx. The problem I mentioned would be solved by the agree- 
ment between the manufacturer and the distributor or the retailer? 

Mr. Petty. I think it is always a good trade policy to allow for a 
saving to the customer if he will buy the large bottle instead of the 
small one. 

Mr. Mack. And you would have the same arrangement. 
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Mr. Peutiy. Buy the economy size, as you are urged on TV. 

Mr. Mack. But you would have the same arrangement so that say 
someone operating a nursing home, could take advantage of a quantity 
discount in their small business. 

Mr. Petry. Oh, yes. 

Mr, Mack. Thank you very kindly. 

The Cuarrman. Is the bill you introduced 

Mr. Petty. It is identical with yours, Mr. Harris. 

The Cuarrman. Thank you, 

Mr. Petry. That is to indicate the great confidence I have in your 
legal ability which I don’t have. 

The Cuarrman. Thank you for your confidence. 

Mr. Mack. Thank you, Mr. Pelly. 

Mr. Mack. The next witness is our colleague from Ohio, the Honor- 
able Thomas L. Ashley. Mr. Ashley, we will be glad to hear you at 
this time. 





STATEMENT OF HON. THOMAS L. ASHLEY, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF OHIO 


Mr. Asutxy. Mr. Chairman, I am pleased to have the opportunity 
to testify before your distinguished subcommittee in behalf of H. R. 
10527. 

The purpose of this bill is to equalize rights in the distribution of 
identified merchandise by establishing a permissive national resale 
maintenance program designed to preserve the benefits of the opera- 
tion of the price mechanism in free competitive markets. The bill, if 
enacted, will enable the small manufacturer, wholesaler, and retailer 
to compete in marketing branded commodities with the large, in- 
dependent manufacturers and wholesalers who are sufficiently inte- 
grated to control their own outlets. 

The necessity of this legislation is sufficiently attested to by the re- 
cent sharp decline and dangerously high mortality rate of small busi- 
nesses across our Nation.. It is my understanding that during peak 
prosperity years 1953-57, inclusive, small business failures account 
for 64.6 percent of the Nation’s total bankruptcies. Such disaster, 
having befallen small business, has now reflected itself in our present 
economic recession. It is important to remember that the small, in- 
dependent retailer who still distributes over 50 percent of this coun- 
try’s goods is the economic backbone of a free competitive society and 
without legislation such as the proposed H. R. 10527 small business 
faces the threat of economic extinction. 

The opponents of a resale maintenance program insist that competi- 
tion, to be fair, must be absolutely unrestrained. But it has long been 
recognized that unregulated trade leads to unethical practices and 
unfair competition. The small or medium sized manufacturer or 
brand owner who cannot afford to finance his distribution should be 
enabled to compete with the financially powerful manufacturer or 
brand owner who controls all the outlets for the distribution of his 
branded products. To this end the law should be so framed as to en- 
able the small manufacturer and retailer to enlist the assistance of 
independent distributors through the establishment of prices to the 
ultimate consumer. 








20 FAIR TRADE 


The weakness of a competitive system operating without resale price 
maintenance of identified goods is evident in each phase of the factory- 
to-shelf process. The ratio of failures of small-business men, driven 
out of business by the lack of such a resale program, is exactly pro- 
portionate to integration of large manufacturers having the resources 
to accommodate themselves to the situation, with their retail outlets 
and resultant ultimate control of distribution. The small manufac- 
turer suffers at the hands of consumer-hungry distributors who re- 
sort to unfair and deceptive marketing devices such as loss-leader sales 
and related pricing practices of identified brand name goods. These 
practices are designed to lure a consumer public dazzled by the low 
price of time-tested, familiar-brand articles. What the public seldom 
realizes is that larger retailers can afford profitless prices only if the 
leader-loss is recouped elsewhere in unidentified or inferior goods. 
Manufacturers suffer because leader-loss prices drive out smaller com- 
petition; profitless prices become established prices; outlets are nar- 
rowed “a there are fewer markets for the consumer. Previous ex- 
perience bears out the fact that loss-leader sales result in loss of 
public confidence and loss of respect. 

I do not have to tell this committee that in a mass-production econ- 
omy such as ours any threat to small independent retail business is a 
very real threat to our entire economy. We have in this country legis- 
lation which protects labor and softens the rigors of harsh and unfet- 
tered competition by the requirement of the payment of minimum 
wages. We have also thought it wise to protect the farmer against com- 
pletely unfettered competition. In both of these instances, which I be- 
lieve are wise, we have done so because we believe that the interests of 
certain segments of our society must be protected against unfair and 
monopolistic competition. I believe that it is just as wise and just as 
important that we afford similar protection to the small manu- 
facturer, to the small wholesaler, and above all the small independent 
retailer. 

I do not have to point out to this committee that it is the essence of 
a resale price-maintenance program to eliminate price competition 
between distributors of particular identified articles where the resale 
price has been duly established. The proposed law is limited to identi- 
fied merchandise which is in free and open competition with articles 
of the same general class. I believe the evidence adduced before this 
committee will demonstrate that this kind of protection for equal 
distribution does not result in undue price increases, but on the con- 
trary tends to hold the line against inflation more effectively than 
other merchandise. 

H. R. 10527 is strongly supported by the independent manufacturers, 
wholesalers and retailers in my District and in my State for what I 
believe to be time tested, valid reasons. The last decade has witnessed 
a consistent trend in the distribution and service business of this 
Nation toward bigness and a coincident growth in the number of 
failures, liquidations, and mergers of small firms. Certainly this indi- 
cates a need for concerted and intelligent action to reverse this dan- 
gerous trend. I understand that 45 out of 48 States have permissive 
price maintenance statutes to cover the distribution of identified 
merchandise and rather than drift in the wake of State law on a 
matter of national importance, I earnestly recommend that this com- 
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mittee report this bill favorably to the floor of the House and give 
Congress the opportunity to reaffirm its faith in the antitrust laws of 
our Nation. 

Mr. Mack. Mr. Ashley, we appreciate your appearance and the 
testimony you have given. 

Mr. Asuury. Thank you, Mr. Chairman. 

Mr. Mack. The next witness is our colleague from Connecticut, the 
Honorable James T. Patterson. 

Mr. Patterson, we will be glad to hear you. 


STATEMENT OF HON. JAMES T. PATTERSON, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF CONNECTICUT 


Mr. Parrerson. Mr. Chairman and members of the committee, I 
wish to thank you for the privilege and opportunity to appear here 
today in behalf of the hundreds of small business enterprises located 
in the Fifth Congressional District of Connecticut that I am honored 
to represent in the Congress. And I believe that I can say unquali- 
fiedly that I represent the concensus of sentiment among the small- 
business men in my district when I endorse H. R. 10527, a measure 
designed to establish fair trade, or, more technically, resale price 
maintenance on a nationwide basis. 

I hold in my hand here over 300 telegrams and letters from my 
constituents—small-business men and their relatives and friends—all 
urging me to support H. R. 10527, and I wish to add that I have not 
received a single communication from any consumer or consumer 
group in opposition to the pending proposal. I have never before 
received sO many messages urging me to support any other small 
business legislative measure. 

I have letters and telegrams here from every city and town in my 
district that represent a cross section of small manufacturers, distribu- 
tors and retailers. Personally, I am particularly glad to receive these 
messages because they reinforce my own firm convictions relative to 
the pending bill. 

We all know that the cause of fair trade has received severe blows 
within recent months from the courts of many States and from an- 
nouncements by major companies that they will no longer attempt 
to enforce fair-trade pricing of their products. Clearly a new ap- 
proach to fair trade legislation is needed if it is to permit small retailers 
from the insidious practice of large retailers and chainstores using 
trademarked merchandise as loss leaders. 

The imperative need of Federal legislation is due to a fatal weak- 
ness in the fair trade laws of many States. I am referring to the so- 
called nonsigner clause. This provision binds a retailer not to sell 
a trademarked item at less than the price stipulated by the manu- 
facturer or distributor provided a single retailer in the same State had 
signed a contract to this effect. In States having fair trade laws such 
a contract between a single retailer and a manufacturer was declared 
by the fair trade law to be binding on all other retailers, whether or 
not they signed such a contract. It is this nonsigner clause which 
has been declared unconstitutional by the supreme court of 14 States. 

Largely as a result of these court decisions, many companies have 
abandoned fair trade pricing. 
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H. R. 10527 has the great advantage over the earlier fair trade laws 
in its scope and simplicity. It does not require either a signed fair 
trade contract or the operation of the nonsigner clause to make it 
valid. Thereby it overcomes the most general of the State courts to 
the fair trade laws passed to date. What this bill does provide, in 
essence, is that the manufacturer of trademarked or trade name mer- 
chandise may, if he chooses, lawfully “establish and control by actual! 
notice to his distributors of the stipulated or minimum resale prices of 
his merchandise in commerce which is in free open competition with 
articles of the same general class produced by others.” If this mini- 
mum price established by the manufacturer is cut by a dealer, the 
manufacturer or other dealers who suffer or reasonably anticipate 
damage from such price cutting may sue in any State or Federal! 
court of competent jurisdiction. 

There are a number of things about this bill which, in my judgment, 
give it particular merit. In the first place, it does not in any sense re- 
strict the manufacturer in his pricing policies. He may establish a 
resale price on his trademarked product or not as he chooses. Be- 
tween these that do and those that don’t, healthy competition should 
prevail. 

Secondly, it fosters competition. You will note that this bill pro- 
vides for the right to maintain specified retail prices only where such 
“merchandise is in free open competition” with similar articles of 
other manufacturers. 

It does not allow the manufacturer with a monopoly on a product 
to enforce a resale price. Further, as has been the goal of all fair 
trade legislation, it puts the small dealer, who cannot afford to en- 
gage in the price-slashing tactics of his more powerful chainstore or 
mail-order house rival, in a fairer competitive position. 

While some may wish to argue that price wars and loss-leader 
tactics benefit the consumer, it is quite clear that this is a shortsighted 
position. 

Hundreds of instances could be cited within the first 4 months of 
this year to prove that cutthroat competition has resulted in bank- 
ruptcies of small-business enterprises, thereby increasing the trend 
toward monopolistic power in the hands of fewer and larger dis- 
tributors. Where bargaining power of chainstores and other large 
distributors is great, small manufacturers, too, find themselves in a 
more favorable position, if fair trade pricing is permitted, and this is 
particularly true in the Naugatuck Valley. 

The danger of ruthless cutthroat competition is especially acute in a 
period of economic recession such as we are suffering now. Further- 
more, many small businesses have ceased to exist as separate economic 
units as a result of being swallowed up in mergers with bigger com- 
panies. With consumers being more cautious in making their deci- 
sions as to where and what to buy, we may expect new heights of cut- 
throat competition that can endanger the welfare and very survival 
of thousands of dealers throughout the land, and force them to fire 
many of their employees. 

What our country needs today, as it has throughout its history, is a 
determination to insist upon honest free enterprise competition. Our 
national economy has been built upon the principle of free enter- 
prise. Our antitrust legislation has been the legal embodiment of 
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this principle. But our economy and our methods of marketing are 
not static; they are constantly evolving and taking on new forms and 
characteristics. 

H. R. 10527 as an amendment to one of the most important of our 
antitrust laws, the Federal Trade Commission Act, is designed to up- 
hold the principles of competition on which our economy is based and 
at the same time take account of the recent legal and business develop- 
ments which require amendment of our antitrust laws. This bill per- 
forms this task in a forthright and efficient manner. I am glad to 
endorse it and urge its speedy adoption. 

thank you. 

Mr. Mack. The committee appreciates your appearance and the 
information you have given. 

Mr. Parrerson. Thank you, Mr. Chairman. 

Mr. Mack. Our next witness this morning will be Mr. Maurice 
Mermey, director of the Bureau of Education on Fair Trade. 

Mr. Mermey. 


STATEMENT OF MAURICE MERMEY, DIRECTOR, BUREAU OF 
EDUCATION ON FAIR TRADE 


Mr. Mermey. Mr. Chairman and gentlemen, I have a copy of the 
statement which I would like to present for the record. I will speak 
some from that briefly ; some without it. 

My name is Maurice Mermey. My home is in Larchmont, N. Y. 
I am the director of the Bureau of Education on Fair Trade located 
in New York and have been its director since its establishment in 1949 
by the National Retail Druggists Association or National Association 
of Retail Druggists. 

Our funds represent voluntary contributions exclusively and en- 
tirely from all segments of the drug industry. We have a national 
advisory committee consisting of the representatives of 25 national 
trade associations, wholesale and retail, in the various fields in which 
fair trade is practiced. 

We also have the cooperation of 1,572 State and local retail and 
wholesale trade associations of the same fields. And I think all told 
these groups have a membership of about 1 million people who repre- 
sent a very substantial judgment of small business in America. 

Mr. Mack. You say this is supported by the National Association of 
Retail Druggists ? 

Mr. Mermey. Yes, sir. 

Mr. Mack. That means there are a million retail druggists? 

Mr. Mermey. No, sir. There are 36,000, I think, who are mem- 
bersof NARD. There are 56,000 retail druggists. 

When I say a million retailers and wholesalers, I am referring not 
solely to the retail druggists but also to the members of the 25 national 
trade associations in other fields than the drug field and to the 1,572 
State and local associations which cooperate with the bureau. 

Mr. Mack. Thank you very kindly. 

Mr. Mermey. I think I speak for all of them when I say that 
the Bureau of Education on Fair Trade wholeheartedly supports 
the Harris bill, H. R. 10527, and urges its favorable consideration by 
this committee. 
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I have listened to what has been said about small business. I have 
been very appreciative of the remarks which have come from you 
gentlemen. I think that small business is an essential, an integral, 
part of the economy. But I would like to just go a little beyond 
that, if I may. 

It is our conviction in supporting the Harris bill that that bill 
served the aspirations of the American economy for full employment. 
We believe that that bill will go far in stopping the corrosion of the 
sales pipeline in the American economy. 

I would like to have it understood, and I am sure you understand 
it, that our economy depends not alone upon natural resources and 
technological skills; it depends for its strength on the application of 
maximum sales power at all stages of distribution across the lines of 
interstate commerce. 

So that the goods of mass production can move in full flow from our 
factories, across the counters of main street, into the consumer’s shop- 
ping bag. 

The Harris bill provides a realistic incentive for achieving it. That 
incentive is the opportunity for profit. Mind you, I say the oppor- 
tunity for profit, not the guarantee of profit. The opportunity of 
profit to the nearly 2 million distributors comprising our mass distri- 
bution system, the incentive to maximize the sales power of the whole 
system in the service of the American economy. 

Mr. Mack. I want to know if that 2 million is retailers or what? 

Mr. Mermey. There are about 1,800,000 retailers in the United 
States and about 200,000 wholesalers. 

Mr. Mack. It includes both wholesalers and retailers ? 

Mr. Mermey. Yes, sir. 

Mr. Mack. You may proceed. 

Mr. Mermey. I proceed in the belief, confirmed I believe by experi- 
ence, that nobody moves profitless goods. 

I say that profitless goods, profitless prices, are no bargain for 
America, however much they may seem a bargain to individual shop- 
pers. There are no bargains for America bec ‘vause they impair the 
distribution system by blunting the incentive to sell and by eliminating 
large numbers of outlets whic h represent the backbone of small busi- 
ness. 

Profitless prices guarantee declining sales volume. And therefore 
declining production and increasing unemployment. 

I would like to suggest that a profitless price is not necessarily ex- 
clusively a price which does not yield a dollar profit. That is abso- 
lutely true with respect to most of the business in the country. But 
a profitless price can also be a price which the price cutter finds profit- 
less from a promotional point of view. 

You have spoken about loss leaders and I would like to define a loss 
leader if I may as a product which is advertised for sale in order to 
attract trade to a particular establishment and not to sell the ad- 
vertised goods. 

Mr. Avorr. Mr. Chairman, will the gentleman yield at this point? 

Mr. Mack. You don’t mind being interrupted ? 

Mr. Arerr. I want to know whether the gentleman is going to 
follow the statement. I either want to listen to him or follow the 
statement to grasp what he is saying. 
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Mr. Mack. Let me say to the gentleman that the witness discussed 
this matter with me before. He asked if he could submit his statement 
and make a brief of it. I agreed to this. Now, I have noticed that he 
is proceeding from his statement. 

Mr. Acer. Well, I will just listen to him. 

Mr. Mack. Mr. Mermey you are following your statement very 
closely. 

Mr. Mermey. That is correct, sir. 

Mr. Mack. It would be of assistance to us—and apparently thus 
far you are taking as much time as you would if you read your entire 
statement. It would be, I think, a little more convenient to us if you 
followed the statement. 

Mr. Mermey. I will be very happy to do it and you can still inter- 
pose any questions at any time, sir. 

Mr. Mack. But it is up to you. And we would like to give you the 
choice of either making a brief of the entire statement or else fol- 
lowing it. 

Mr. Mermey. I will take it this way because I have worked on it. 

Mr. Macx. I hope that is not an inconvenience. 

Mr. Mermey. Not at all. 

Mr. Mack. You may proceed. 

Mr. Mermey. The very operators who fixed the profitless prices, 
ironically, lose interest, too, when these prices lose their power to at- 
tract customers. This happens when the profitless prices become the 
established prices. 

The consequences of such pricing practices are ably set forth in a 
special bulletin, dated March 21, 1958, issued by the National Retail 
Merchants Association, the national trade association of the depart- 
ment store industry. Referring to the current market-place situation 
respecting electrical appliances, NRMA said: 

Without a profit—and the profit cannot be marginal—there will be little inter- 
est in promoting table appliances on the part of the larger stores. The smaller 
stores may go out of business altogether. What then will the national brand 
manufacturers have? Fewer outlets, and those remaining seeking to sell other 
kinds of merchandise that can make a profit. For it is outlets—above all, out- 
lets—which national brands need for their continuing growth and success; but 
outlets that can make a profit handling the national brands * * *. 


The present situation in electric table appliances raises three fundamental 
questions for the manufacturer— 


says the bulletin. I think these questions are very important. 


Who will do the selling of a whole line when the discounter concentrates only 
on the cream”? Who will introduce the national brands’ new items on which 
millions are being spent in research, when the discounter says, “create a market 
first and then I’ll sell it’? Who will be interested in relaly selling the manufac- 
turer’s items—established and new—if on the established item there is no pos- 
sibility whatever of making a profit, and if on the new, once the department 
store has established it, the discounter makes it no longer profitable to sell it? 


The department store trade association is speaking in the future 
tense. But Home Furnishings Daily, a trade publication, writes in 
the present tense as it reports slowing sales of electrical appliances, 
coast to coast, despite sharp price reductions which resulted iota the 
discontinuance of fair sem by leading manufacturers in that field. 





_ “Consumers are apparently in no rush to buy,” said this trade _ 
lication, “secure in the knowledge that low prices will be around 
long time.” 


or a 
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Reporting a day earlier on the situation in Milwaukee, the paper 
noted that— 
after an initial surge when fair trade was ended, sales at most stores have 
dropped * * * the big momentum is also over on sales of electric shavers on 
which Milwaukee stores broke fair trade prices early in February. 
A veteran department store buyer in Philadelphia was quoted by 
this paper : 

I wouldn’t be surprised if electrical appliances were dropped. 


The reporter who interviewed this buyer did a little checking on his 
own, with this result : 

Sale cards—in one department store—offered only private label fans, shown 
in an aisle exhibit * * *. A thorough check of Sunday newspaper advertisements, 
when most of the area home goods stores, especially department stores, pro- 


mote heavily, failed to disclose one electric housewares advertisement, cut 
price or otherwise. 


WHERE PROFIT MARGIN DOLLARS GO 


These market place developments, which symbolize what does 
happen rather than what theoreticians believe should happen, comes 
as no surprise. The retailer, be he large, medium, or small, wants a 
living wage for his services. And he performs a considerable serv- 
ice. He adds a time and place utility to goods by making them avail- 
able to consumers where and when they want them. He further adds 
to the ease of shopping by carrying wide assortments of goods from 
which the customer may choose. 

Without a farflung network of retailers, shopping would indeed be 
an arduous task; and without such a network, the average manufac- 
turer simply could not build sales adequate to absorb his plant’s 
productive capacity. 

But the retailer’s function goes beyond time and place utility. He 
serves the manufacturer by helping to build a mass market for his 
products. He helps to create consumer wants. He helps the con- 
sumer to make up her mind to buy. He can, and does, influence con- 
sumer selection. In fact, he does his utmost to influence consumers 
away from buying those goods which are, to him, profitless. He does 
this simply because he cannot afford to do otherwise. And by “he” 
I mean any retailer, large, medium, or small. 

The retailer’s wage for his services is his profit margin. This is 
the difference between what he paid for the goods he sells and what 
he gets when he sells the goods. When the profit margin disap- 
pears—for the smaller retailer this means, primarily, the profit margin 
on cy brand goods—the retailer’s wages disappear. 

his is not only the retailer’s misfortune. The economy suffers, too, 
because it loses the value of the retailer’s purchasing power, as well 
as of his selling power. What retailers and their families can spend 
as consumers is determined by the dollars remaining from their profit 
margin after they have paid rent, salaries, and all the other expenses 
incident to business operation. These remaining dollars are put +> 
work by the distributors—retailers and wholesalers. They pay rent 
and personal income taxes. They contribute to community institu- 
tions and to charity. They may even gladden the heart of the resort 
owner by taking the family on a vacation. 
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In short, distributors’ profit margin dollars go back into circula- 
tion to work for the economy. Dollars that are not circulating are 
unemployed. Unemployed dollars mean unemployed people. 


DEAD CENTER: PROFITLESS PRICES 


In the American market place, no retailer can afford to be under- 
sold on identified merchandise which has come to have a specific 
value in the consumer’s mind. Giant retailers—although, unfortunate- 
ly, not small retailers—have the means to maintain their competitive 
position against any and all dealers who select such merchandise for 
price cutting in order to gain competitive advantage. 

Moreover, the giants will not hesitate to join in a price war to guard 
their reputations and their sales volume. For this reason, the prices 
of such identified merchandise—under the pressure of a price war— 
sink to the rock bottom equilibrium. The more popular the merchan- 
dise, the sooner this profitless dead center is reached. 

The effect of profitless prices on the movement of goods and on 
dealers has long been recognized. Mr. Justice Brandeis, a distin- 
guished opponent of monopoly, wrote 45 years ago: 

If a dealer is selling unknown goods or goods under his own name, he alone 
should set the price; but when a dealer has to use somebody else’s name or 
brand in order to sell goods, then the owner of that name or brand has an interest 
which should be respected. The transaction is essentially one between the two 
principals—the maker and the user. All others are middlemen or agents; for 
the product is not really sold until it has been bought by the consumer. 

Why should one middleman have the power to depreciate in the public mind 
the value of the maker’s brand and render it unprofitable not only for the maker 
but for other middlemen? Why should one middleman be allowed to indulge in 
a practice of price cutting which tends to drive the maker’s goods out of the 
market, and in the end interferes with people getting the goods at all? (Cut- 
throat Prices, Harper’s Weekly, November 15, 1913). 


POWER OVER PRICE 


There are those who hold that manufacturers will fare better by 
vesting with the retailer sole power over the price of their identified 
merchandise. H. R. 10527 does not require manufacturers who share 
this view to withdraw that power from the retailer. 

They need not embrace any of the rights provided in the bill. 

On the other hand, many manufacturers are satisfied that their long- 
term interest, as well as that of their distributors and of the public, is 
better served when the retail price of their identified merchandise is 
established at a level attractive enough to win customers and sufficient- 
ly adequate to provide a selling incentive for distributors across the 
land. These manufacturers today have the legal right to establish 
the resale price of their identified merchandise, provided it is distribut- 
ed through such means as consignment selling, exclusive franchises, 
or forward integration. 

H. R. 10527, therefore, only equalizes rights in the distribution of 
identified merchandise. It merely extends the right already enjoyed 
by some to those manufacturers who distribute their identified mer- 
chandise largely through wholesalers and retailers who comprise the 
majority of small-business men in America. H. R. 10527 would per- 
mit, but not require, manufacturers under specified circumstances to 
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establish the minimum, or stipulated, resale price of merchandise 
identified by their trademark, brand, or name. 


THE CONSUMER'S INTEREST 


The consumer is properly concerned about tne effect, if any, on him 
of such a grant to the manufacturer. But the American citizen is not 
only a consumer; he is also a producer of income in the form of 
wages, salary, or profit. In any conflict between the two roles, the 
citizen will always decide in favor of his continuing role as earner. 
Whatever the consequences on the prices of the things they buy, the 
worker will fight for higher wages, the farmer demands more for 
his produce, and the Congress has recognized that demand. 

The manufacturer and his employees urge the Government to in- 
crease prices, through tariff, on imports which threaten his market 
and their jobs. 

The Congress has determined that the public interest is better 
served by serving these groups. 

The consumer’s concern about prices is skillfully exploited by the 
retailer who seeks the sole right to establish prices on goods identified 
by marks or names he does not own. This retailer offers bargain bait 
prices which, figuratively, show the consumer the one-ninth of the 
iceberg visible above water. The retailer does not let the consumer 
see the hidden eight-ninths—the relatively high profit margin mer- 
chandise which he must sell if he is to st: 1y in business. Th: t retailer 

may have dazzled the consumer; but he proved only the need for H. R. 
10527. 

I have been directly associated with the fair trade movement for 
9 years. For more years than I care to relate I have been associated 
with retailing. I have yet to see a single bit of scientific evidence 
which supports the assertion, frequently made, that manufacturer- 
maintained resale prices adversely affect the consumer interest of the 
American population. 

Back in 1952, Dun & Bradstreet challenged this assertion in testi- 
mony before the House Committee on the Judiciary, as follows: 

Our position is that it is virtually impossible, through a survey, to establish 
the precise effect of fair trade laws on the consumer’s pocketbook * * * the 
first phase of the job—that of determining how much of the consumer’s dollar 
is spent for fair-traded items—is in itself a stupendous task. Even if it were 
feasible to complete that phase, it would mean little unless we could then est: ib- 
lish what effect the pricing of fair-traded items has on the prices of non-fair- 
traded items. We see no way to do that (Study of Monopoly Power. Hearings 
before the Antitrust Subcommittee of the Committee on the Judiciary. House 
of Representatives, 82d Cong., 2d sess., 1952. P. 774). 

The American people are dismayed at the continuing rise in the 
cost. of living, as reflected in the Consumer Price Index of the United 
States Bureau of the Census. The least contribution to this unhappy 
performance has been made by merchandise whose retail prices have 
been established by manufacturers. Of the 300 different goods and 
services which m: ake up the Consumer Price Index, only 8 67 percent 
represented fields in which resale price maintenance, in the form of 
fair trade, was used. In at least one-quarter of these fields, the es- 
timated proportion of products that were fair-traded is less than 10 
percent. All the price evidence I have seen indicates that fair-trade 
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merchandise has held the line against inflation more effectively than 
other merchandise and services available to the American consumer. 


PRICE COMPETITION 


Competition and the inherent price stability of identified merchan- 
dise which are chosen by their manufacturers for resale price main- 
tenance are two of the reasons for their salutary price performance. 
As to competition, Mr. Justice Brandeis, in his Harper’s Weekly arti- 
cle, observed : 

The independent producer is engaged in a business open to competition. He 
establishes his price at his peril—the peril that if he sets it too high, either 
the consumer will not buy, or, if the article is, nevertheless, popular, the high 
profits will invite even more competition. 

There is certainly enough price competition in resale-price-main- 
tained merchandise to reassure the American consumer that the mar- 
ketplace offers her plenty of price alternatives. There is sharp com- 
petition not only between such merchandise but also with articles 
of similar class the prices of which are established solely by retailers. 
Here are a number of illustrations of the scope of price competition 
taken from Consumer Reports’ Buying Guides for 1957 and 1958: 

Toilet goods and cosmetics—Perfumes: 77 brands, ranging from 
40 cents to $45 per ounce. Lipsticks: 29 brands, 29 cents to $1.50 in 
ordinary swivel case. Hair shampoos: 36 brands, 3.9 cents to 16.3 
cents per ounce. Cleansing creams: 34 brands, 5 cents to 71 cents 
per ounce. Facial tissues: 19 brands, 12 cents to 41.7 cents per 100 
tissues. 

Electrical appliances—Electric frying pans, immersible: 7 brands, 
$17.95 to $29.95. Nonimmersible: 9 brands, $12.95 to $24.95. Elec- 
tric fans, oscillating type: 21 brands, $12.95 to $29.95. Electric toast- 
ers: 17 brands, $19. 95 to $39.50. E lectric irons, automatic dry: 13 
brands, $7.95 to $14.75. Electric food blenders: 15 brands, $18.95 to 
$47.95. Vacuum cleaners, tank type: 27 Sean $47.95 to $150. 

Wearing apparel—W omen’s nylon hosiery: 68 brands, 69 cents to 
$1.35. Men’s socks, fabric mixture: 24 brands, 68 cents to $1. Men’s 
socks, cotton: 10 brands, 49 cents to $1. Men’s shirts, broadcloth: 
12 brands, $2.96 to $5.95. Men’s summer suits: 78 brands, $29.50 to 
$85. 

Watches, luggage, etc.—Watches, jeweled: 40 brands, $25 to $500. 
Airplane hand luggage, women’s weekend cases, 14 brands, $14.95 
to $55. Men’s 2-suiters, airplane hand luggage, 10 brands, $25 to 
$79.50. Portable typewriters : $59.50 to $209.35. 

Household products—Floor waxes: 12 brands, 54 cents to $1.59. 
Stainless-steel flatware : 42 brands, 94 cents to $10.75 per place setting. 

Fpotugrapets equipment—Box and folding cameras under $30: 
27 brands, $4.75 to $26.50; 8-millimeter movie cameras: 28 brands, 
$46. 50 to $164. 95. 

Sporting goods—.22 caliber rifles: 14 brands, $29.75 to $182.20. 
Baitcasting rods: 37 br aie $6.57 to $24.95. 


BAIT-PRICING TACTICS 


A shopper in a non-fair-trade area can purchase selected identified 
merchandise in high demand at some stores at some prices well below 








30 FAIR TRADE 


fair-trade prices. Were the fair-trade prices, then, too high? Of 
course they were not; for, if they were, the identified merchandise 
would not have attained wide popularity. It is this very popularity 
which has made it useful as customer bait. Yet it is selective purchas- 
ing of such items that is used as evidence to indict the principle of 
resale price maintenance, which is embodied in the State fair-trade 
laws and in the Harris bill. 

Selective shopping does not disclose whether the quantity of mer- 
chandise offered for sale was ample or too limited to satisfy the hopes 
of shoppers lured by the promise of bargains. It says nothing about 
the number of shoppers who may have been switched by clerks to 
substitute merchandise which gives the price-bait retailer a healthy 
profit. It makes no effort to uncover the facts about the pricing pol1- 
cies of price cutters. One of these facts is that the prices they put on 
some of their merchandise yield them profit margins which are sub- 
stantially higher than the profit margins on virtually all fair-traded 
products. 

So far as the selective shopper is concerned, she is understandably 
pleased that she found a bargain. Yet commonsense compels the 
conclusion that the bargains she found would be available to no one 
if everybody insisted on buying only the bargains; for no retailer 
could afford this kind of business. The retailers’ experience tells 
them, however, that most shoppers looking for bargains simply can- 
not restrain their impulses to buy other merchandise in the belief that 
they, too, are low priced 

In reality, this other merchandise is priced high enough to make 
consumer-baiting practices profitable for those dealers who want 
you to believe that they are champions of the consumer. 

In short, the bargain which a Mrs. Jones can find by alert shopping 
will be unwittingly subsidized over and over again by the many 
Mrs. Browns. 

I would like to talk for one moment, if I may, about free enterprise. 

Resale price maintenance as envisaged by the Harris bill is attacked 
by its opponents as being alien to our free-enterprise system, which, 
they argue, is founded upon free competition. “Free” in its pure 
sense does not exist today in the United States or anywhere else. 
Given the stubborn imperfections of human nature, “free” competi- 
tion or “free” enterprise simply does not exist in any organized 
society. Interest of the good society, the freedom of the individual 
to do as he pleases in the marketplace—as in any other area of life—is 
tempered by the restraints which society itself imposes in its own 
interest. 

In his book, The Law of Free Enterprise, Lee Loevinger defines 
competition as follows: 

Competition is, to begin with, the striving of conflict between different indi- 
viduals to gain the same thing or somehow to exceed the other. But the strug- 
gle must be conducted according to some rules, or standards, whether imposed 
or agreed upon; otherwise, it is not competition but anarchy and warefare. Yet 
within the rules, each individual must be perfectly free to act according to his 
own judgment of his own interest, unfettered either by the power of govern- 
ment or by the strength of economic superiors. 

The American people, acting through their elected representatives in 
State and Federal legislative bodies, have not hesitated to put re- 
straints upon competition to prevent its deterioration into unbridled, 
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destructive competition. In the earliest days of the Republic, this 
concern for the effects of unbridled competition upon the public wel- 
fare was expressed in legal restraints upon trade practices regarded 
as dangerous. The constitutions of many of the Original Thirteen 
States contained express declarations against monopoly. Laws were 
enacted establishing price control on bread and other vital commodities 
to check profiteering. ; 

But changing conditions brought new problems respecting com- 
petition. Loevinger notes: 

Yet these simple but severe rules of law which had been appropriated to an 

uncomplicated and an agrarian economy were beginning to fail, even in the 18th 
century, under the impact of the forces generated by the industrial revolution. 
Even the simple rule that all contracts in restraint of trade were void had been 
deemed too inflexible for changing conditions and had begun to develop compli- 
cations and qualifications. 
I would like to say with respect to page 16 that we have had in the 
past, laws enacted by the Congress of the United States which were 
attacked as being contrary to free enterprise, to our free system, and 
so on. Some of these laws were attacked with the same adjectives 
often used to attact such bills such as H. R. 10527. I refer to the 
Antitrust Act, the Securities Exchange Act, the Federal Trade Com- 
mission Act, the Robinson-Patman Act, the Clayton Act and others. 


CURBS ON UNBRIDLED COMPETITION 


Today, the constant necessity for maintaining an equitable balance 
between the forces of competition and the principles of human justice 
has made Adam Smith’s ebullient economic man more circumspect 
and restrained in America. Our basic antitrust statute, the Sherman 
Act of 1890, puts restraints on certain types of competition in order 
to assure the existence of effective competition. The Sherman Act 
was found inadequate for the complexities of our industrial economy, 
so Congress enacted further restraints on unbridled competition. It 
passed the Clayton Act in 1914, prohibiting practices which might 
tend to “substantially lessen competition,” as well as the Federal Trade 
Commission Act, also forbidding unfair methods of competition. 

Among other restraints on competition which the Congress has not 
hesitated to impose are the Federal Reserve System, the Securities 
and Exchange Act, the Robinson-Patman Act, the minimum wage and 
hour laws. 

Many of these and other statutes which today are accepted as neces- 
sary to the public welfare and have been held constitutional by the 
courts were bitterly fought, when they were proposed, as being alien 
to the American way of life, and to the tradition of free enterprise. 
They were, in fact, condemned in phrases which look and sound very 
much like those applied by opponents to characterize the fair trade 
concept. 

A distinguished United States Senator prophesied that the Sher- 
man Act would— 


crush out competition where the people are trying to protect themselves against 
oppressive monopolies * * * it would be a weapon in the hands of the mighty 
against the poor. 

A leading financial newspaper asserted that the Federal Trade 
Commission meant the establishment of “a permanent inquisition 
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with liability to unlimited abuse and the idea is itself an abuse.” Of 
the Robinson-Patman Act, a prominent professor of marketing 
predicted : 

First, the cost of living will be increased to consumers; second, the process 
of reabsorbing the unemployed will be delayed and impeded; third, I think we 
shall have moved one step further toward regimentation. 

The Securities and Exchange Act, a Member of Congress main- 
tained, “destroyed the faith and confidence of many people in the 
value of corporate securities.” 

History has demonstrated that the opponents of these laws miscal- 
culated their effects. Their dire prophecies simply did not come true. 
But history is a poor teacher of those who cherish their own economic 
assumptions. 

Mr. Justice Frankfurter has succinctly described the outlook of 
economic viewers-with-alarm. In his opinion in American Federa- 
tion of Labor v. American Sash Co., the eminent jurist referred to 
earlier Supreme Court decisions on economic issues in which— 
the shibboleths of a premachine age * * * were reflected in juridical assump- 
tions that survived the facts upon which they were based: and in which “Adam 
Smith was treated as though his generalizations had been imparted to him on 
Sinai,’ with the result “that economic views of confined validity were treated 
by lawyers and judges as though the framers had enshrined them in the 
Constitution.” 

The existing statutory restraints upon competition not only belie 
the literal concept of free competition ; they also reflect essential] needs 
growing out of the problems of a complicated and increasingly inter- 
dependent economy. 


EVOLUTION OF RESALE PRICE MAINTENANCE 


H. R, 10527 is similarly designed to meet such a need. This need 
was recognized as long ago as the 19th century; and the need was 
satisfied by contracts establishing resale price maintenance. Such 
contracts had been held perfectly legal in England, as well as in New 
York, Massachusetts, and California. Only in the Federal courts of 
the sixth circuit was the view taken that a system of contracts estab- 
lishing resale prices was in restraint of sais other Federal courts 
disagreed. 

In 1911, however, the Supreme Court of the United States in Dr. 
Miles Medical Co. v. Park & Sons Co., declared all resale price main- 
tenance contracts to be in restraint of trade and in violation of the 
antitrust laws and, therefore, void, absent congressional approval. 

The dissenting opinion of Mr. Justice Holmes in this case furnished 
the inspiration for fair trade legislation. Pointing out that there 
was— 


no body of precedent that by ineluctable logic requires the conclusion to which 
the court has come— 


he said: 


I cannot believe that in the long run the public will profit by this court 
permitting knaves to cut reascaable prices for some ulterior purpose of their 
own and thus impair, if not to destroy, the production and sale of articles which 
it is assumed to be desirable that the public should be able to get. 


The first fair trade law was enacted in 1931 by the State of Cali- 
fornia. Subsequently, 44 other States enacted fair trade laws. These 
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laws have been held constitutional by the courts of last resort of 16 
States and, as to the Federal Constitution, by the Supreme Court of 
the United States. In 1937, Congress passed the Miller-Tydings Act, 
an enabling statute which permitted the operation of fair trade in 
interstate commerce among the 45 States which had enacted fair trade 
laws. 

Fair trade operated with reasonable satisfaction in the fulfillment 
of the objectives set forth in the law’s preamble. In 1949, however, 
the Florida Supreme Court declared the fair trade law of that State 
to be unconstitutional. In 1951, the United States Supreme Court 
found a technical defect in the Miller-Tydings Act in respect of its 
operation in interstate commerce. But Congress in 1952 overcame 
the defect in the act by passing the McGuire Act by overwhelming 
majorities. Since that time, 14 State supreme courts have followed 
the lead of the Florida court of last resort. And the United States 
Supreme Court held that neither the State fair trade laws nor the 
Federal enabling acts could prevent a retailer in a non-fair-trade 
area from mail-order selling into a fair trade State. 

In consequence of these adverse decisions, the operation of fair 
trade has become progressively less effective. The situation calls for 
new legislation. The Harris bill, H. R. 10527, is the answer to a basic 
need of the American brand name economy—which, for all practical 
purposes, means the American economy. 


TRADEMARKS IN OUR BRAND NAME ECONOMY 


The brand-name economy has given us the highest standard of living 
in the world. The trademarked product is paramount in the tech- 
nological competition among manufacturers, through which our econ- 
omy has grown so dynamically. On this point, Dr. Gordon Siefkin, 
professor of economics and dean of the School of Business Administra- 
tion, Emory University, wrote: 


Our entire modern market structure and system of mass production and distri- 
bution is closely related to the goodwill and reputation which firms establish 
and to the confidence which consumers come to place in the trademark as evidence 
of the qualities and worth of products. Modern techniques and processes of 
production and the very complicated nature of some popular consumer items 
makes it impossible for the consumer himself to know or to secure understand- 
able information in all cases concerning the quality of the goods he buys * * *, 
The consumer would be at a complete loss without some knowledge of the pro- 
ducer or the product, or some confidence in the trademark or the retailer * * * 

Uniformity and stability in the price of a branded item may be as important as 
the level of the price itself in giving the consumer confidence that he has made 
a “good buy.” 


The Supreme Court in Old Dearborn Distributing Co. v. Seagram 
Distillers Corp. recognized the value of the trademark to its owner 
in its decision: 

* * * And goodwill is property in a very real sense, injury to which, like 
injury to any other species of property, is a proper subject for legislation. Good- 
will is a valuable contributing aid to business—sometimes the most valuable 
contributing asset of the producer or distributor of commodities. And distinctive 
trademarks, labels and brands are legitimate aids in the creation or enlargement 
of goodwill. 

Mr. Justice Brandeis’ article in Harper’s Weekly seems to have 
anticipated the Old Dearborn decision. Recognizing the importance 
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of according to the manufacturer the right to establish the resale 
price of his trademarked product, he wrote: 

The independent producer of an article which bears his name or trademark 
* * * seeks no special privilege when he makes contracts to prevent retailers 
from cutting his established selling price. The producer says in effect: 

“That which I create, in which I embody my experience, to which I give my 
reputation, is my property. By my own effort I have created a product valuable 
not only to myself but to the consumer; for I have endowed this specific article 
with qualities which the consumer should be able to rely confidently upon receiv- 
ing when he purchases my article in the original package. To be able to buy 
my article with the assurance that it possesses the desired qualities, it is quite 
as much of value to the consumer who purchases it, as it is of value to the maker 
who is seeking to find customers for it. It is essential that the consumer should 
have confidence not only in the quality of my product but in the fairness of the 
price he pays. And to accomplish a proper and adequate distribution of prod- 
uct guaranteed both as to quality and price, I must provide * * * against the 
retail price being cut.” 


THE ORIENTAL BAZAAR: SELF-COMPETITION 


The competitive practices of the oriental bazaar, we used to pride 
ourselves, are alien to America. Reputable retailers long ago aban- 
doned the self-competition implicit in selling the same merchandise on 
the same day to different customers at different prices. Chain-store 
groups likewise discovered that goodwill would accrue to them if they 
charged the same price for the same product at the same time in all 
their outlets, regardless of cost differences in the operation of the 
various outlets of a particular chain. 

Today the oriental bazaar has been transplanted to the American 
market place because of the lack of effective restraints upon the indi- 
vidual who asks the right to compete on his own terms. You can hag- 
gle with the store clerk, in many establishments, and take your chance 
that you will pay no more than your neighbor did for a particular 
item of merchandise. 

But self-competition goes beyond the retail level. Those who cling 
to the theory of unrestrained price competition at the retail level are 
insisting that each producer of a trademarked product be forced to 
compete with himself. The Supreme Court did not require it in Old 
Dearborn for its decision said : 


Where a manufacturer puts out an article of general production identified by 
a special trademark or brand, the result of an agreement fixing the subsequent 
sales price affects competition between the identified articles alone, leaving com- 
petition between articles so identified by a given manufacturer and all other 
articles of like kind to have full play. 

In other words, such restraint upon competition as there may be is strictly 
limited to that portion of the entire product put out and plainly identified by 
a particular manufacturer or producer. 

Nor do our laws make any requirement for self-competition. An 
individual is not under legal compulsion to compete with himself. 
Indeed, the labor laws permit him to remove his services from com- 
petition with the like services of others through their joint designa- 
tion of a union to act as their collective bargaining agent. 

H. R. 10527 would remove the present inequality of rights in dis- 
tribution which requires a manufacturer to compete with himself by 
exposing his identified product to competition, pricewise, with itself. 
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BUSINESS: BIG AND SMALL 


Small business and big business are often depicted as being arrayed 
against each other. True, there are businessmen, big and small, who 
assume that the growth of one requires the subordination of the other. 
And there are others not engaged in business who would shed no tear 
if small business found itself liquidated. But, as we have seen, small 
business plays an indispensable role in the mass distribution process 
of moving goods, which adds up to more jobs. If national resale price 
maintenance is not made available through enactment of H. R. 10527, 
a good many businessmen are going to swell the Dun & Bradstreet 
statistics of commercial failures. 

The big manufacturers with important trademarked products have 
the resources to accommodate themselves to the situation. One of 
their alternative solutions is forward integration, which means they 
will own the retail outlets through which their products are sold. 

To the extent that they engage in forward integration, they will 
be replacing existing retailers. The smaller manufacturers will have 
their troubles, too, without the resources to solve them. 

Small business, as represented by the nearly 2 million retailers, 
will be the major « ‘asualty. Conditions for them cannot fail to 
worsen, absent remedial action by the Congress in the form of enact- 
ment of H. R. 10527. Nor will wholesalers be exempt from the con- 
sequences we foresee. Many will become casualties either through 
price cutting at the wholesale level, or through reduction of their 
retail customer potential, or through a combination of the two. 

To hold small business expendable is to adopt an attitude in sharp 
conflict with that taken toward other groups in our economy. The 
American people have not hesitated to provide subsidies or other spe- 
cial forms of protection to segments of the economy deemed necessary 
to its proper functioning. The American people have learned that 
low prices which produce tragedy for vital segments of the economy 
are no bargain. 

We hold that small business is indispensable to the American econ- 
omy. Further, from the political standpoint there is broad agreement 
that a strong small-business community is a vital bulwark against the 
growth of collectivism. From the social standpoint, small business 
likewise serves. At the community and State level, the contributions of 
the small-business man are substantial, for he contributes a key share 
to the well-being of his community and his State. 

In addition to his economic contributions, he provides support, par- 
ticipation, and leadership for community and State activities, such 
as education, he: uth, religion, recreation, and other forms of voluntary 
philanthropy and civic improvement. 

Finally, the small-business man is the living symbol of the oppor- 
tunity which exists in America to be one’s own boss, with all the risks 
and satisfactions this involves. Small-business men pioneered our 
economic system. They made freedom of opportunity and growth a 
reality instead of a slogan. They would like this freedom to remain a 
reality. 

H. R. 10527, by curbing unfair competition, would encourage 
Americans to go into business for themselves. 

Small-business failures: There are disturbing straws in the wind 
which indicate that small-business contribution to the economy is en- 
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dangered. These straws show an alarming increase in small-business 
failures duri ing the record prosperity days of the 1950's. 

Appended to this statement are two tables showing commercial 
failures provided by Dun & Bradstreet. 

T able I shows commercial failures in the United States for the years 
1953-57 inclusive. In this 5-year period of recordbreaking prosperity, 
57,342 business enterprises failed. Of this number, 64.6 percent repre- 
sented small business, Small retailing, accounting for 41 percent of 
all failures, had the dubious distinction of being at the top of the 
failure list. 

These figures tell only part of the story, for they reflect only re- 
ported commercial failures. They do not take into account voluntary 
closings and mergers which, together, are estimated now to number 
some 350,000 per year. 

Mr. Atcrer. Would the gentleman yield on this point. 

Mr. Mack. Yes. I think he has indicated willingness to answer 
questions at any time. 

Mr. Ateer. Since this is all on failures, do you have the figures 
on business formations ? 

Mr. Mermey. No, sir. 

Mr. Aucer. That isa very interesting figure. 

Mr. Mermey. I understand that. 

Mr. Atcer. Thank you, Mr. Chairman. 

Mr. Mack. You may proceed. 

Mr. Mermey. This withdrawal of small business, recorded and un- 
recorded, implies a loss of momentum to the economy, of jobs, or 
purchasing power and of sales power in the mass distribution of 
branded goods on an interstate basis. 

Table II compares, for the years 1953 and 1957, total retail failures 
in the 32 fair trade States, taken as a group, was 42.34 percent, or 
15.08 percent less than the national increase. 

On the other hand, the rate of increase in retail failures in the 16 
States and the District of Columbia where there was no effective fair 
trade, was 149.19 percent, or 91.77 percent above the national average. 
Many factors undoubtedly enter into the performance as reported 
by Dun & Bradstreet. The hardier performance of retailing in the 
32 States where there existed a legal] mechanism—effective fair 
trade—to curb the debasement of popular brands into profitless 
goods—can hardly be just a coincidence. 

Table IT also shows retail failures in each State for the years 1953 
and 1957. While there are variations from the overall pattern which 
necessarily reflect individual differences among the States, it is sig- 
nificant that retailing generally, and small retailers in particular, 
were more resistant to commercial failure in the areas with effective 
fair trade as of the end of 1957. 

We have also examined data on the number of commercial failures 
in 1953 and in 1957 in 14 retail fields: electric appliances, drugs, hard- 
ware and farm equipment, jewelry, filling stations, general mer- 
chandise, auto dealers, food and liquor stores, apparel and accessories, 
furniture, furnishings and equipment, auto accessories, books and sta- 
tionery, and tobacco. 

Eleven of these retail fields showed the same pattern of failure as 
was noted for total retail failures. The rate of increase in failures 
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in these 11 fields was lower in the States with effective fair trade than 
in the areas without it. In the remaining three fields—auto accessor- 
ies, books and stationery, and tobacco—the rate of failure was lower 
in the areas without effective fair trade at the end of 1957. 

However, much or little significance may be attached to the pattern 
of difference in retail failures as between the 32 fair trade States— 
as of the end of 1957—and the rest of the country, the record of retail 
failures is in itself disquieting. What is even more disturbing is the 
casualty rate right now, in 1958. Here is what a leading business 


analyst, Sylvia F. Porter, wrote on March 11, 1958, of the current 
picture 


Mr. Atcer. Would the gentleman yield ? 

I would like to point out once again: I think the impact of your 
figures which I wouldn’t think of questioning without further research 
loses its validity because you do not have them tied to new business 
formations. For example, in any one of the instances you list, whether 
it is auto accessories or retail druggists, whether there were more 
formations or how the new businesses were in relation to business 
failures is most significant. 


If you will submit that for the record, I think it would be of 
great value to us. 


Mr. Mermey. May I quote Sylvia Porter: 


Within 18 years, all manufacturing business and most of the distribution and 
service business of the Nation will be controlled by corporations having more 
than $1 million of assets. * * * 

So predicted the House Small Business Committee back in January 1957. It 
qualified its forecast with only one “if’—‘if small-business failures and big- 
business expansions continue at the rate of the past 5 years.” 

With a shiver, I report today that the committee’s timing for the triumph 
of industrial giantism in our land is beginning to appear conservative. 

For the rate of small-business failures is not just “continuing.” The rate is 
intensifying by the week. 

So far in 1958, businesses are failing at the appalling pace of more than 306 
a week, close to 16,000 a year. Businesses are dying at a rate topping anything 
seen since the thirties, and week after week Dun & Bradstreet’s figures em- 
phasize that most failures involve small firms. 

At the same time, the business birthrate is slowing down. In January, new 
business incorporations were 2.3 percent below the number of new business 
formations in January a year ago. In 1957, business births were below both 1956 
and 1955. In manufacturing and construction particularly, the business birth- 
rate is off sharply. 

Meanwhile, the merger trend is as strong as ever. 

Voluntarily or involuntarily, dozens of medium-big firms merge and consoli- 
date every day. In addition, the number of companies which do not “fail” but 
which disappear nevertheless through merger with stronger firms or just through 
simple dissolution runs from 350,000 to 400,000 a year now, authoritative sources 
estimate. 

There’s no missing the trend or the reasons behind it. The squeeze of rising 
costs of materials and manpower is a major force. While this cost squeeze may 
pinch a big corporation, it often strangles a smaller one * * *. 

And this new era of fierce competition is proving the final blow to painful 
numbers of little businesses. The price wars which have followed the abandon- 
ment of fair trade on small appliances may be building plenty of business for 
the big stores and they’re certainly giving consumers a chance to grab some 
bargains, but the wars also are dooming small appliance retailers the Nation 
over. 

There’s nothing new about the plight of small business in our country. The 
only news is that the plight is getting steadily worse * * *. 


Mr. Atcer. I would like to comment further. 
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That business formations were at a staggeringly high rate of in- 
crease during the period which you are speaking of—1955 and 1956— 
unlike the 1930's. 

Mr. Mermey. That is correct, sir. We had an enormously ex- 
panded economy and it would be surprising if new business establish- 
ments didn’t staggeringly increase. 

But what astonishes me is that in such a period of great prosperity, 
you should have an increase in bankruptcies. 

Mr. Mack. May L interrupt at this point ? 

Mr. Mermey. Certainly. 

Mr. Mack. What is your interpretation or definition of small firms? 

Mr. Mermey. For these figures, sir ? 

We have taken on the Dun & Bradstreet figures we have on all com- 
mercial failures with a liquidation—a failure of $25,000 or less as our 
classification of small business. 

Mr. Mack. I didn’t understand the $25,000 figure. Does that mean 
it is a $25,000 business ? 

Mr. Mermery. No. Twenty-five thousand in liabilities. Twenty- 
five or less. 

Mr. Mack. That means that they have assets less than $25,000? 

Mr. Mermey. They have liabilities of $25,000 or less. In other 





vords they fail having liabilities of $25,000 or less. 

Mr. Mack. Obviously they would have assets of less than $25,000. 

Mr Mermey. Oh, yes. Or else they couldn’t have failed. 

Mr. Mack. Do you have any information which would clarify that 
point? There seems to be some concern as far as the committee is 
concerned that this might be some half-million-dollar business that 
eventually only had liabilities, of $25,000 or less. 

Mr. Mermey. There would be no way, sir, that I know of—I will 
go back to Dun & Bradstreet and see if there is information along 
that line—I don’t believe that the figures would ever show what the 
initial capitalization of any of these businesses was. You may show 
a figure of assets at the time of failure—assets as against liabilities. 
But that is all. I don’t know how that information could possibly be 
obtained. 

Mr. Mack. Well, I would assume that they would be in the $25,000 
area, or $50,000, book value of $50,000, and undoubtedly below the 
hundred thousand. : 

Mr. Mermey. I would think so. There are various definitions of 
small business, as you know. I think that 

Mr. Mack I am aware of that. No one is more aware of it than 
this committee. 

Mr. Mermey. That is right. 


V 
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Mr. Mack. You talk about some of the corporations worth millions 
and millions of dollars being small business because there is other 
business larger than they are. The small business we are interested 
in now is in the area of total investment of less than a hundred thou- 
sand dollars or in that general area. 

Mr. Mermey. I should be very much astonished if any of the 64 
percent of small business that failed would have come in an area above 
a hundred thousand dollars because of the way we have character- 
ized it. 

Mr. Mack. You may proceed, with your statement. 

Mr. Mermey. Opportunity for profit, for the many rather than 
the few, is the dynamic which determines the growth of our free- 
enterprise society. The record of Congress is one of continuous con- 
cern about, and opposition to the concentration of economic power 
in few hands. Indeed, the Congress has never hesitated to outlaw 
practices which denied to the many the opportunity for profit and 
which, if unchecked, would have destroyed large numbers of 
competitors. 

We ask the committee to consider the Harris bill, H. R. 10527, in 
this spirit and in this honored tradition. 

We hope that you will submit the bill to the consideration of the 
House of Representatives with your signature of approval upon it. 

(Tables I and IT follow :) 


TABLE I.—Bankruptcies in the United States, 1953 to 1957, inclusive 











| } | 

| j | | Percent 

| | | | | of total 

} 1953 | 1954 | 1955 1956 1957 Total United 

| | | | number States 

| | | | bank- 
| | | ruptcies 
Total bankruptcies..__- | 8,862} 11,086] 10,969| 12,686| 13,739] 57,342 |_- 
Retailers 4,381} 5,491] 5,339 6, 341 6, 895 28, 447 49.6 
Wholesalers - 933 | 1, 132 | 1, 164 | 1, 207 | 1, 236 5, 672 9.8 
Manufacturers_ 3,548 | 4,463 4,466} 5,138 5, 608 23, 223 40.4 
Total small business !...- 5, 700 7, 280 7,197 8, 184 8, 700 | 37, 061 | 64. 6 
Small retailers..............-.- 3, 257 | 4, 167 4, 057 4, 721 5, 026 | 21, 228 41.0 
Small wholesalers. -..--- 489 603 632 625 604 | 2, 953 | 5.1 
Small manufacturers. -- --- 1, 954 2, 519 2, 508 2, 838 3,070 | 12, 880 | 22.4 
{ Small business is here defined as a bankrupt concern with $25,000 or less in liabilities. 
Source: Dun & Bradstreet. 
RECAPITULATION 

Total bankrapteies in the United States, 108B-G7.. - 2.25 so ok ck ecndscbasencnscusoncusecnecada 57, 342 
Percent representing small business (retailers, wholesalers, manufacturers) _...........---.----.---- 64. 6 
Percent of small business bankruptcies representing retailers and wholesalers only.....-....-....-- 65. 2 
Percent of total bankruptcies in largest single classification, small retailing............... idee abun 41.0 
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TABLE II.—Total retail bankrupties in United States, 1953 and 1957 















































32 FAIR TRADE STATES OTHERS 
[16 States and District of Columbia, without effective 
Year fair trade] 
State | 
1953 1957 Percent Year 
change biaaticctstaictichsdichstacteniaseliciaiaaabinngariy 
-- State | 
1953 | 1957 | Percent 
a dacwsneccecne 52 54 | 3. 85 change 
Eee 30 70 | 133. 33 sclinsiaapeaigaitite 7 sidan teksetlaladllies 
2 860 1, 267 | 47. 33 
Connecticut............ 110 112 1.89] Arkansas............... 15 38 153. 33 
OD asd icin cicttscn sue 4 s 100. 00 | Colorado. .-.........-... | 18 | 59 | 227. 78 
Sis oicnintns ss inshaieses 13 12 | —7, 69 | Florida. ------ eacaian 99 | 201 | 103. 03 
See ; 185 270 | 45.95 | Georgia.......-.------- | 63 | 90 | 42. 86 
BE ietitccbsiostcnesiy | 41 42 ee IS oa dic acca csinl 37 | 66 | 78. 38 
B35) hiss) 4—. 19 52 173. 68 | Louisiana. -...-.......- 59} 104 | 76, 27 
I  dicicioninioee 24 27 12.50 | Michigan. -....-..--. eats 53 | 261 | 392. 45 
aS 15 18 20.00 | New Mexico. -....----- 10 | 10 0 
Maryland..........-.- | 458 85 46.55| Oregon.......--....-.--|  33| 218] 560.61 
Massachusetts... _- | 150] 147 —2 00 | South Carolina._-_----. | 18] 63] 250.00 
Minnesota.......------- 41 84 RE inks se enavicccs 23 | 30 | 30. 43 
Mississippi....-.--..--- 36 54 50.00 | Nebraska... - S 7 24| 242.86 
eee 8 9 12. 50 | Virginia ---- 27 | 60 | 122. 22 
See 9 | 27 200. 00 | Missouri. .............. 35 | 59 | 68. 57 
New Hampshire......-.. | 14 | 20 BOE NR cr phanisininKeinnuinsae | 96 230 | 139. 58 
New Jersey....----.--.- 186 282 | 51.86 | Vermont. -._-.-- --| 4 | 5 | 25. 00 
ok 1,244 | 1,458 17.20 | District of Columbia- -- 21 | 22 | 4.75 
North Carolina.......-. 33 59 | 78. 79 ee Se 
North Dakota----...--- 2 6 | 200.00 Total...-.------| 618 | 1,540 |..--.-.-.- 
Ohio. Bee incest J 150 273 | 82.00) Te | 
I didcaiudsicd 33 35 6. 06 
Pennsylvania_..._- a 187 348 | 86. 10 RE CAPITU LATION (RE TAIL BANK- 
Rhode Island-.........-- 37 54 | 45. 95 RUPTCIES) 
South Dakota-.-.-.....--- 2 15 | 650, OQ |) ———--————— —----——_- —— 
NING... nn enin ase 32 97 | 203. 13 ‘a Dis 
Washington.-........... 65{| 192] 195.38 z __, | Percent 
West Virginia_.......-- 28 36 | 28. 57 1953 1957 of in- 
Se | 89 136 | 52. 81 | crease 
ee ska 5 | 6 | I gl iia care neg OR ee cael 
- ernst, ey - 
Tots 762 5, 355 Oe United States_.......-- 4, 380 5, 8Y. 57. 42 
Reever Rows — | ““""" | Fair-trade States.......| 3,762 | 5,355 42.34 
—_ | Other_. ee ‘ 618 | 1,540 149. 19 


Source: Dun & Bradstreet. 


Mr. Mack. Mr. Dollinger. 

Mr. Douiinoer. I think your statement is a good statement, as far 
as it went. There are some questions that are unanswered in my own 
mind. I would like to find out, if I can, the thinking of your organi- 
zation with respect to the position it took years ago when the C on- 
gress enacted price controls. What was the position of your organi- 
zation then? Were you for or against price controls? 

Mr. Mermey. I cannot answer that question. It was not associated 
with the organization at that particular time. 

Mr. Dotiincer. What has your philosophy of price controls been ? 
Would you advocate price controls, now, or did you advoeate it years 
ago ? 

Mr. Mermey. Are you talking about wartime? 

Mr. Dotuincer. Even at this particular time, there are some people 
who think we should have price controls because of runaway infla- 
tion. They think figures have been spiraling up for the last couple 
of years. There hasn’t been a letdown. 

Mr. Mermey. I will be happy to give you my personal view. It 
will not reflect the view of the bureau. 

Mr. Dotirncer. I want you to understand this: I am trying to get 
both sides of the picture. It is important to me. I think sm: ull busi- 
ness should be helped. I do not quarrel with that at all. But I want 
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to find out what the other side of the picture looks like. I would like 
to get your thinking on that matter. 

Mr. Mermey. I would say there are times in the economy when 
price control is absolutely essential to the operation of the economy. 
A period of wartime, when there are artificial shortages which, neces- 
sarily get a great many people clamoring for the very little product 
in the market. 

Mr. Dotiincer. Would you advocate that now, at this particular 
time ? 

Mr. Mermey. I do not believe so. 

Mr. Dotiincer. Well, would say that the 

Mr. Mermey. Goods are freely available today, sir. 

Mr. Dotiincer. All right. Now, wouldn’t you say that the purpose 
of the bills that you favor, the Harris bill, and other bills before 
this committee, are a form of price controls in reverse? 

Mr. Mermey. No, sir. 

Mr. Dotiincer. Why not? Aren’t you saying to the person that 
you cannot buy lower than the price that we fix? Isn’t that the 
philosophy ? 

Mr. Mermey. No, sir. I would like, Mr. Dollinger, to tell you how 
I see it differently from the implication of your question. Any price 
that is fixed or determined or established under this bill, if enacted, 
is a price established at the peril of the man who establishes it. That 
product, that price, is not removed from the competition of the mar- 
ket place. 

Where you are dealing in Government price controls, overall, you 
have eliminated that. But there are no prices established under this 
law, under this bill, if enacted, that will be free of all of the interplay 
of the competitive forces in the market, with one exception; namely, 
competition with itself. 

Mr. Dotiincer. Let me pursue it a little further. Where the prices 
are fixed are brand names only; isn’t that so? 

Mr. Mermey. Under this bill, yes, sir. 

Mr. Dotirncer. Now, the manufacturer had spent a lot of money 
of a period of years to put in the mind of the buying public the fact 
that this particular item is the best item that he could buy? 

Mr. Mermey. That is correct. 

Mr. Doturncer. He has done so by radio, by television, by news- 
paper, by other means of publication. 

f course, there is a question whether the consumer has paid for 
that advertising or not. The manufacturer says “No,” because the 
tremendous amount of merchandise he is able to sell reduces the cost 
of the price. But that is a moot question. I would not want to get 
into the thing now. 

But in the final anlysis, the consumer has fixed in his own mind that 
he wants X brand. After you have done that, after you have con- 
vinced the consumer that is the best thing he can buy, you then say that 
we are going to sell this item to the people who will sell it at the price 
we fix. 

Now, it might very well be that other brands are just as good as the 
brand that has been advertised, but the consumer does not know about 
that. So, you are saying to the consumer, “If you want what you 
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think is the best product, you have got to pay our price,” notwith- 
standing the fact that there may be other items which are just as good ¢ 

Mr. Mermey. I am sorry that I do not go along with the 
implications. 

Mr. Douiincer. Well, I am asking you now. 

Mr. Mermey. I would like to answer that question. The consumer 
is under no compulsion to buy any item. 

Mr. Doxurerr. Oh, I know that. 

Mr. Mermey. The advertising of a manufacturer may or may not 
be successful. If the advertising is successful, and that consumer 
buys that item at a particular price against all of the other prices, 
there are two possibilities to your question : It is in here, by Brandeis. 

The first is that if, by chance, the price is too high, the established 
price is to high, the consumer will not buy, but if, as you suggest, 
perhaps, the consumer, nevertheless, does buy, the extra profits “will 
attract additional competition to take those profits. That is a free 
play of competing forces in a market. And it happens that way. 

Mr. Douturncer. I yield to Mr. Moss. 

Mr. Moss. Wouldn’t you agree that we have just had raised here 
one of the popular misconceptions; that is that you only put the fair 
trade on the known brand? Isn’t it equally true that a manufacturer 
having confidence in his product, and desiring to promote it as a 

uality product, will undertake fair trading of it in order to give to 
the retailer a reasonable opportunity to make a profit. The fair-trade 
law does not guarantee a profit. It only guarantees a reasonable op- 
portunity to make a profit. 

Mr. Mermey. That is precisely so, sir. 

Mr. Moss. I can recall back in the late 1930’s when I was in re- 
tailing with some comparatively new products—and they were of a 
type that created definite service problems—I do not think we could 
have promoted them successfully had fair trade not been available 
to support the price. 

I am thinking of items like, well, the dishwasher. Today it is very 
widely used. It is accepted as a reliable appliance. But in 1938 and 
1939 it was not accepted as reliable. It had to be promoted. And it 
was possible to promote it more effectively because the fair trading 
of the item assured the dealer a reasonable opportunity to make a 
profit and to provide the service which the new product required. 

And, so, the idea that you only put it on the known brand where 
acceptance already exists is not true. Frequently, it is the means of 
gaining in promotion, promotion of brand, to the point where it has 
wide public acceptance. It is only at that point that it gains the in- 
terest of the price cutter. 

Mr. Mermey. Obviously, any identified merchandise can be covered 
here. One of the very large manufacturers in one of our very big 
fields, oh, doing about $80 ‘million a year of volume now, was doing 
$7 million a year of volume in 1946, and followed a fair-trade sys- 
tem, and was able to grow. 

Mr. Dotxrvcrr. I do not want to take any more time. But I do 

yant to ask this one question: Can you tell me how many items—well, 
I will withdraw that. When we had the McGuire bill before the 
House, when it passed, do you know of, your own knowledge, or can 
you give me the information; how many items were put on the fair- 
trade list that were not brand items? 
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Mr. Mermey. That were not brand names? 

Mr. Dotiincer. Yes. 

Mr. Mermey. Zero. It is impossible. 

Mr. Moss. Would you yield further at that point ? 

Mr. Doturneer. Yes. 

I do not mean to say they cannot fair trade nonbrand items. 

Mr. Mermey. That is correct. 

Mr. Moss. There is a difference between a brand item where you 
have a clear identification and between an accepted, a widely accepted, 
well-established brand item. 

I think that the first question went to the clearly established brand 
item. You can brand any item, as you must if you hope to build cus- 
tomer identification. But it does not necessarily mean that at the 
point of fair trading where there may be a new brand that there is 
any public acceptance of that brand. 

Mr. Mermey. This bill, of course, permits the retailer to charge any 
orice he pleases on unbranded merchandise or merchandise identified 

y his own brand or any manufacturer’s identified merchandise where 
the manufacturer does not want to avail himself of the Jaw. 

Mr. Mack. Mr. Avery ? 

Mr. Avery. I would like to pursue that same line of thought of Mr. 
Dollinger. I want to develop it a little further. 

Actually, when you put this question in a different context, how 
many are there—well, there are not many items on the market that are 
not identified, actually ? 

Mr. Mermey. You are right. The answer is there are not many, 
because you are living in a brand-name economy. 

In my day when I was in the retail grocery business we had many, 
like sugar, for example. But all sugar today is identified. But of all 
items that are identified, according to the best information I could 
get there was never as many as 10 percent of them—as many as 10 
percent of the retail volume—that was ever under fair trade. There 
are various types of items that are not amenable to operation even 
under the Harris bill if it were to be enacted, and even though they 
are trademarked and identified. Items like grocery products where 
you have quick changes in price day by day are really not very effec- 
tive. 

Mr. Avery. Well, you are not saying that it would only be 10 per- 
cent of the products that would come under the bill if it is passed. 

Mr. Mermey. All the products. 

Mr. Avery. All merchandise would come under the bill if it is 
passed. 

Mr. Mermey. All merchandise, that is right. 

Mr. Avery. For all intents and purposes we could say we are putting 
all products under fair trade if it 1s passed. 

Mr. Mermey. That is so. I can’t give you any percentages but I 
think it is a reasonable—— 

Mr. Avery. As a general statement. 

Mr. Mermey. That is right. 

Mr. Avery. I see here that you are the representative of the Na- 
tional Association of Retail Druggists. 

Now, can you tell me what there is about the retail drug trade that 
makes them more sensitive to fair trade, the lack of fair-trade prac- 
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tices, than any other general line of merchandising that we know in 
our economy ? 

I might preface that question or further explain that question. I 
am from Kansas. We had a fair-trade law in Kansas until a few 
months ago. We don’t have one any more. 

Then, of course, when it became known that our chairman intro- 
duced this bill, I have heard, I am sure, from every druggist in Kansas, 
at least once, and part of them twice. And by the same token, I don’t 
think I have heard from another single independent businessman, 
except the druggists. 

Now what is there about the retail drug business that makes them 
so particularly aware of this type of legislation ? 

Mr. Mermey. I would like to suggest that they are all aware of it— 
I think if you had been sitting in my chair for the last couple of years 
you would have appreciated that they are all equally aware. The re- 
tail druggist, however, is not only aware—over years and years he 
has learned to reflect action that he believes is to his interest a little 
more effectively than most of the organized groups in the economy. 

You see the retail druggist is the only retailer there is who can’t 
enter into the business at all until he has a college degree. That is 
part of his awareness and of his ability to translate awareness into 
action. 

Second, the retailer, the retail druggist, is under the necessity of 
regulation and of adherence to various types of laws, health laws, 
Federal, State, local. 

As a consequence of all of this, he develops an interest and aware- 
ness and a realization of public welfare as far as he is concerned per- 
haps more effectively than most of the others. But don’t make the 
mistake, sir, of believing that the others are not aware of it. You 
will hear them at this hearing. 

Mr. Avery. If you will permit me, I didn’t say they weren’t aware 
of it. I said I didn’t recall that I had heard from any other segment 
of the retail industry. 

On this statement you have made here about the retail druggist is 
the only type of small- business man that must have a college ‘degree. 
I don’t believe that statement is quite true ,sir. You have got to dis- 
tinguish between your pharmacists and retail druggists. Now, phar- 
macists, I will agree to that, he does have to have a college degree. I 
know, and I am sure you know a good many retail druggists that are 
not pharmacists themselves. 

Mr. Mermey. You may be right on that. I am not in a position 
to say. If you will ask that question of Mr. Waller who will be testi- 
fying here, you will get an answer. I don’t know the answer to that. 

Mr. Avery. Well, would you agree, or did you say, generally speak- 
ing, then, that it is probably because the druggists have a more effec- 
tive and a trade organization of longer standing than the other mer- 
chants as to why they are more aware of this legislative situation ? 

Mr. Mermey. This is part of it. 

Mr. Avery. I am trying to paraphrase what you said. Did you say 
essentially that ? 

Mr. Mermey. No, sir; not quite that. Not quite that. 

I said that their interests in public interests affecting their welfare 
is better appreciated by them; they have had a longer opportunity to do 
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something about them because of the fact of State, local, and Federal 
legislation affecting their interests. 

They have also had some very searing experiences, perhaps before 
some of the others. They are in a field in which there are large num- 
bers of advertised branded products, and they have seen them price- 
cut. And they learned in the thirties—and some of them are still 
around that remember—what has happened. 

I would say that they have trained themselves and schooled them- 
selves to represent their position, to petition, perhaps better than some 
of the other groups. 

Mr. Avery. One other short question. Does the need for fair trade 
in the retail drug business exist among the drug items themselves ? 

If I can clarify that : Items that must be prescribed. 

Is there need for fair-trade legislation in that area or are we talk- 
ing about toasters and electric fans and other things that go to make 
up a drugstore? 

Mr. Mermey. I am talking about both. And I would suggest to you 
there will be a witness who will specifically take that first part of your 
question. 

Mr. Avery. That is what I was particularly interested in. 

Mr. Mermey. Yes. 

Mr. Avery. Thank you you for your statement and for responding 
to our questions. 

Thank you, Mr. Chairman. 

Mr. Mack. Well, I might say to the gentleman from Kansas that I 
have had the same problem. 

I was quite concerned about it. And I have shared this apprehen- 
sion. I was wondering why the druggists had all written to me. 
thought of several excuses originally and last evening I saw a publica- 
tion—I don’t remember the name of it, but it was a trade publication 
of some nature—and in this publication they stated that they had 
a representative here in Washington that possessed a very unusual abil- 
ity of getting terrific response from members of the association 
throughout the country to have a flood of letters coming into the 
Congress. 

I don’t think there is any question but that it was a success. We 
have been weighing ours rather than reading it. 

Mr. Mermey. I would suggest, Mr. Chairman, both you and Mr. 


Avery have now invited a great many of other groups at interest to 
address you. 


Mr. Avery. The record stands. 

Mr. Mack. The chairman would like to state that he was not com- 
plaining. And I am sure the gentleman from Kansas would not com- 
plain about the receipt of the letters. We are all very happy to have 
an expression from home at any time. 

Mr. Mermey. I think, Mr. Avery, you would find that everyone of 
those letters was written by the individual in question. 

Mr. Avery. No doubt about that. 

Mr. Mermey. This has been my experience with the industry: Over 
the years they will write you a postcard or the back of an envelope 
but it will be their own sentiments and own heart going into it. 

Mr. Mack. Mr. Moss. 

Mr. Moss. I have no further questions. 
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Mr. Mack. Your bill would have no effect on the merchandising of 
automobiles; is that correct ? 

Mr. Mermey. That answer would be yes and no, sir. 

If the automobile manufacturers chose to operate under the provi- 
sions of this bill there would be nothing in the world that would pre- 
vent them from so doing. They have not even in the past done so. 
They have operated on a suggested-price basis until the last couple 
of years; the kind of price cutting that inspired the President of the 
United States just a few days to talk about that price cutting as bad. 

Mr. Mack. Well, in the case of automobiles, do you think it would 
be possible for someone like American Motors or Studebaker-Packard 
to utilize a fair-trade system for the benefit of their industry ? 

Mr. Mermey. Against the rest of the industry ? 

Mr. Mack. No, for one manufacturer itself. 

Mr. Mermey. One manufacturer alone and none of the others; do 
T understand ? 

Mr. Mack. No. I would like to correct that. The others are free 
to do as they please. But would it be possible for one manufacturer 
such as Studebaker-Packard to engage in a fair-trade arrangement ? 

Mr. Mermey. It would be possible for them to do it. Whether in 
that particular case, sir, he would find that it would assist him is quite 
another thing. Because you might find there that the reasons for the 
lack of sales weren’t price cutting, weren’t the facts that his brands 
were killed, but the fact that people seem to prefer other brands to 
begin with. 

But the opportunity is there for him to embrace it if he thinks that 
it would be useful in the promotion of his sales and production. 

Mr. Mack. I think it would be extremely difficult to enforce in that 
automotive field. 

Mr. Avery. Well, Mr. Chairman, when there are trade-ins involved 
it would be virtually impossible in every case to carry out fair-trade 
legislation. 

Mr. Mermey. I would accept that point, sir. 

Mr. Avery. You can even apply that to electric toasters in the drug- 
store. If they are going to take a trade-in that is his own responsi- 
bility to evaluate what the trade-in is going to be worth. And in the 
end result it affects the price, but not to the point that you can say 
that he was price cutting. 

Mr. Mermey. There are many who agree with your point of view. 
AndIdo. Certainly it has been shown that the bigger the ticket, the 
higher the price of an item; and particularly where the element of 
trade-in comes in. 

For example, refrigerators and things of that sort have not been 
fair traded. Theoretically the possibility is there. But as Mr. Alger 
and you, Mr. Chairman, point out, you have that problem where other 
elements enter into the transaction. 

Mr. Mack. How about food products. Will they be successfully 
fair traded ? 

Mr. Mermey. By food products you mean canned peaches and coffee 
and so on? 

Mr. Mack. Yes. I would think that any particular item on a brand 
name, for instance. 

Mr. Mermey. There are some food products that are fair traded, 
sir, but the difficulty there is that, if you will take coffee, for example, 
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the fluctuations in the prices of a great many of these items day to day 
are such that it would be a bit difficult to establish a fair-trade price 
that would stick. 

The cost of notifying the trade of a change in price is rather sub- 
stantial. 

And fair trade works best on those prices which have a reasonable 
stability of price. Or those products, rather. 

Mr. Mack. Generally the grocery stores would not be particularly 
affected. 

Mr. Mermey. The grocery stores are interested in fair trade. Be- 
cause, don’t forget, sir, that there are a large number of nonfood items 
being sold in today’s groceries. 

Mr. Mack. But not in regard to food items? 

Mr. Mermey. That is correct. While raising that point, as you 
know food prices have gone a great deal up in the air. It is one of 
the reasons for my statement about the cost of living and fair trade. 

Mr. Mack. Well, under a successful operation of fair trade, you 
would have to have a realistic pricing system. 

Mr. Mermey. Yes, sir. 

Mr. Mack. Isn’t that true? 

Mr. Mermey. Absolutely. After all it is perfectly true that any 
manufacturer under the Harris bill could charge any price he pleased. 
But the only price that is right is a price that is low enough for the 
consumer to want to buy the merchandise, and adequate enough for 
the distributor to want to sell it. 

Mr. Mack. Well, today most all of the manufacturers are suggest- 
ing prices that are definitely unrealistic. 

Mr. Mermey. I am afraid so. 

Mr. Mack. Thank you very kindly for your statement. 

(Mr. Mermey later submitted the following letter for the record :) 


BUREAU OF EDUCATION ON FAIR TRADE, 
New York, N. Y., May 12, 1958. 
Hon. PETER F. MACK, Jr., 
Chairman, Subcommittee on Commerce and Finance, 
Interstate and Foreign Commerce Committee, 
House Office Building, Washington, D. ( 


DEAR Sir: Upon request of the committee made during the course of my 
testimony on April 29, I am pleased to furnish information respecting the estab- 
lishment of new businesses in the United States. 

As reported by Dun & Bradstreet, Inc., new business incorporations for the 
period 1946 to 1957, inclusive, were as follows: 


Re sipenins csedninites Liiig: PED By te anstssctictennn DE. DRO EI es ccteincetttcmanbas 117, 164 
eign scenes tins Sa Ted doy GEN] RRs hi Seb ecernn SS. G40 | DOB os eicincncneinese 139, 651 
NER cccxiasigch pnts tom AR ME) a ee |) | a a 140, 775 
i thitendicsapeits BO) SOL) LI ctncicieenensts 14g, ES |) rn 136, 697 


It will be noted that the number of new concerns chartered in 1957 was down 
2.9 percent from that of 1956, and 2.1 percent below 1955. 

For the 3 months ended March 31, 1958, new business incorporations were 
35,216, compared with 36,227 for the corresponding period of 1957. Thus, the 
first 1958 quarter shows a decline of 2.8 percent from the number of new con- 
cerns chartered in the first 1957 quarter. 

I have also obtained the latest available information which Dun & Brad- 
street, Inc., have on commercial failures. For the 3 months ended March 31, 1958, 
commercial failures numbered 4,012, an increase of 10.5 percent over the 3,630 
commercial failures reported for the corresponding 1957 quarter. 

With Representative Dollinger’s permission, granted when he was acting as 
chairman, I submit this letter as a supplementary statement for the commit- 
tee’s record. 
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In his statement to the committee, Prof. Edward 8S. Herman questioned the 
value of the Dun & Bradstreet statistics on commercial failures which I 
presented. The statistics are accurate. My statement, page 26, recognized that 
“many factors undoubtedly enter into the performance.” Anybody examining 
the statistics will come to his own conclusions. I suggested that “the hardier 
performance of retailing in the 32 States where there existed a legal mecha- 
nism—effective fair trade—to curb the debasement of popular brands into profit- 
less goods can hardly be just a coincidence.” 

Professor Herman also questioned the validity of a statement I made in 1952 
before the Committee on Interstate and Foreign Commerce during hearings on 
the then pending McGuire bill. The statement to which he referred—‘“if the 
price war (in New York) had lasted 6 months, 20,000 stores would have gone 
out of business’”—was made by the United States Senate’s Select Committee on 
Small Business, and appeared in its annual report. 

Much was said about loss leaders during the hearings. In my testimony, the 
loss leader practice was defined as one in which a popular identified product is 
advertised and priced to increase store traffic, not to sell the advertised product. 
This cut price may or may not be below delivered cost plus operating cost, or 
even below delivered cost alone. But it will be below the price which the public 
gladly paid while making the particular identified product so popular that some 
retailers found it profitable to exploit it, through price-cutting, for purposes 
of their own. 

It was suggested that fair-traded articles are higher in price than non-fair- 
traded articles in the same general class. Whether or not this is universally 
true I do not know. In many lines, large sums of money were and are being 
spent in advertising to create a market for the merchandise in these lines as 
well as to win popularity for specific identified merchandise. The success of 
manufacturers in expanding markets through creative advertising and selling 
has resulted in increased employment and in true economies for the consumer 
because of the more efficient utilization of the means of mass production. I 
submit that the prices of many articles of identified merchandise which the 
public wants would be much higher today if production schedules were geared 
to the requirements of an unexpanded market. Further, by increasing the 
possibility of substantial reward, the expanded market stimulated manufacturers 
to intense technological competition, in the form of scientific research, which is 
meaningful to the American people. An expanded and expanding market hav- 
ing been developmed, the possibility of substantial profit has invited more and 
more competition from those who bore no part of the cost of expanding the 
market. It is fair competition, and for the American consumer it is effective 
and meaningful competition. 

It has been suggested that the competition of alternative brands, fair traded or 
nonfair traded, is not really effective if the consumer is convinced, by advertising, 
that one brand is really better than the others and therefore worth more. 

This seems to deny the possibility that one man may make a better mousetrap 
than his competitors. It would also seem to deny him the right to try to con- 
vince customers that his mousetrap is better. A customer may be persuaded 
by advertising to try another product but, if she is not satisfied that she has 
gotten value received, she is certainly not going to buy that product again, adver- 
tising or no advertising. As any retailer’s shelves prove, there are many com- 
peting brands in every field, bidding for the consumer’s patronage. If there were 
no takers for these products, they could not continue to exist. 

It is understandable that retailers would like to enjoy a price edge which, 
however small, cuts deep into their competitors’ reputation, particularly in re- 
spect of popular identified merchandise which has come to have a definite value 
in the consumer’s mind. Nor do they necessarily seek to sell at prices below 
delivered cost as a means of obtaining a reputation for underselling their competi- 
tors. One retailer is content to say that he sells for 6 percent less; a witness 
before the committee said he sells at a profit even when he sells below minimum 
fair trade prices established by manufacturers, It has been maintained, for 
example, that some retailers can sell fair-traded brands on a 20 percent markup 
or less and still show a profit. It has been further maintained that consumers 
should be permitted to get the benefits of such efficiency. It is proposed that 
retailers should be able to sell at the markup they need, in the light of their costs, 
rather than having manufacturers setting resale prices and retailer margins. 

There are at least two difficulties with this position. In the first place, the 
manufacturer’s minimum resale price represents his best judgment—his average 
pricing judgment—as to a price which will stand up against the competition of 
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articles of similar class and will, at the same time, encourage the largest number 
of retail outlets to stock and sell his identified merchandise. Average pricing 
is the system that even retailers use, as witness their one-price-to-every-customer 
policy regardless of the varying costs to the store of making individual sales to 
customers who may shop quickly or slowly. 

In the second place, this position overlooks completely the way today’s market 
place actually operates. The fact is that no retailer can afford to be undersold 
by his competitors on popular national brands. If one retailer is permitted to 
offer a popular brand at a 20 percent markup, for example, all other retailers 
must meet the price or get a reputation for overcharging their customers. The 
retailer, therefore, who sells a national brand at a lower than prevailing price is 
actually setting or fixing the price horizontally for all other retailers. 

There are a substantial number of manufacturers who like this system of 
pricing and there is nothing in the Harris bill that would require them to adopt 
any other system. On the other hand, many other manufacturers of identified 
merchandise believe that submitting the power over price to any retailer who 
wishes to exercise it—and it can be a single retailer in a market area—impairs, 
if it does not destroy, the manufacturer’s mass-distribution system. They believe 
this, because their experience tells them that, so far as their identified merchan- 
dise is concerned, retailers who cannot afford to sell a national brand at the 
low, low price will stop handling it—and that means the bulk of retailers. The 
distribution of that identified product will tend to be concentrated in the hands of 
relatively few giant retailers, who will promote the brand when it profits them 
to do so, and discard it when the profit—dollarwise or promotionwise—disappears. 

A bill prohibiting the sale of identified merchandise at less than delivered 
cost; that is, a loss-leader bill, has often been proposed over the years as a solu- 
tion to the problem which the Harris bill is designed to remedy. A loss-leader 
bill of this character would not solve the problem because no retailer can sell 
at delivered cost and stay in business. More recently, a loss-leader bill has 
been suggested which would prohibit resales of identified merchandise at less 
than delivered plus operating cost. It is inconceivable that intelligent retailers 
could support such a proposal. This suggested bill would legally require 
retailers to permit themselves to be undersold. The retailer who believes he 
ean satisfy the provisions of such a bill by selling at 30 percent above delivered 
cost would quickly be put out of business by a competitor claiming to be able 
to sell for, say, 25 percent above delivered cost. Still another retailer would 
assert that his bookkeeping shows he can sell for 20 percent, and so on down 
the line until we get to the pushcart peddler who, presumably, can undersell 
all established retailers. The reason lies in the fact that the peddler, having 
neither rent to pay nor employee payrolls to meet, and having only a minimal 
capital investment in his enterprise, has costs which are lower than those of 
all other retailers. 

H. R. 10527 would equalize rights in the distribution of identified merchan- 
dise. It is significant that opponents of the principles reflected in the Harris 
bill argue against it because of its alleged adverse effects upon the consumer. 
Yet, with respect to manufacturers’ control over retail price of their identified 
merchandise by other means, which are already legal, the opponents brush 
aside consumer effects, if any, by declaring simply that “that’s different.” I 
fail to see any difference either in the objectives which manufacturers seek 
to attain or in the effect, if any, upon the consumer, regardless of the means 
employed by the manufacturer to control the retail price of his identified mer- 
chandise. The Attorney General’s National Committee To Study the Antitrust 
Laws was silent on this phase of the subject of resale price maintenance, al- 
though the question of equality of rights in the distribution of identified mer- 
chandise was brought to its attention. In recommending repeal of the McGuire 
and Miller-Tydings Acts, the Attorney General’s Committee made no study of 
fair trade. Rather, the members merely restated the views they had previously 
held. 

So many well-intentioned persons are seeking to tell most of the retailers and 
wholesalers of this country, as well as many manufacturers, that the Harris bill 
would be bad for them. We who believe in the principles of the bill find 
nothing in the 27 years of fair trade to justify such advice. On the contrary, 
the experience of the friends of fair trade have led them to the opposite con- 
clusion. 

In this connection, I would like to add a postscript to my opening statement 
at the committee’s hearings in which I set forth my interest in H. R. 10527. 
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I was brought up in a papa-and-mama store—a grocery store. After operating 
a store on a modest scale for some years, my father opened a grocery store in 
a new area in the Bronx, near Representative Dollinger’s district. His sales 
were running from $1,500 to $2,000 per week which, by the standards of 1915-16, 
made my father an efficient, capable, imaginative retailer. Within 2 years of 
his opening the store, he was price-cut out of existence by 3 chainstore com- 
petitors which moved into this new and promising area. If the Harris bill had 
then been the law of the land, I know one papa-and-mama store which would 
not have been condemned by economic theorists as deserving of extinction. 
Respectfully submitted. 





MAURICE MERMEY, Director. 


Mr. Mack. I have one witness to testify this morning who was a 
classmate of mine in college 20 years ago. I would like to call as the 
next witness a very capable > voung man who is now Secretary of the 
National Sporting Goods Association, Mr. G. Marvin Shutt. 

Mr. Shutt, you may proceed. 


STATEMENT OF G. MARVIN SHUTT, SECRETARY, NATIONAL 
SPORTING GOODS ASSOCIATION, CHICAGO, ILL. 


Mr. Suutr. Thank you very much, Mr. Chairman. 

Mr. Chairman, my name is Marvin Shutt. I am secretary of the 
National Sporting Goods Association in Chicago. We are an asso- 
ciation of retailers. And as I am sure most of you know, sporting 
goods retailers are basically small retailers. We are appearing in sup- 
port of the Harris bill. And my statement will be filed with the 
clerk. 

Our interest in this bill is because of the voluntary and permissive 
character of the bill, because we feel that it should be possible for 
manufacturers and dealers—manufacturers, primarily, in the bill, of 
course—to have products that they can sell with the possibility of 
making a profit, and branded products. 

We realize of course that there are in our field, for example, very 
few items in total that would ever be fair traded. Our history has 
been that there are only a limited number. However, in the case of 
those few items, they have been very helpful, because these items by 
their very nature, by their branded nature, and by their acceptance 
are the items that other retailers choose to football and price cut. 

And it is as a result what we consider completely unfair competi- 
tion based on the fact that the success of these items were brought 
about by the promotion and by the presentation of these branded 
items by small retailers who must rely primarily on branded items. 

The larger dealers don’t need to, but the small dealer must. And 
because of their promotion in many cases all we have turned into of 
late has been a showroom which people have used to come and see 
the items. 

Then they go buy it somewhere else cheaper. And it has become a 
very sad situation when that is primarily what a store that is sup- 
posed to sell is doing. 

We are really not selling too much in that way. We are trying to 
make it up in other items. But it is unfortunate when some of the 
principal items in our field for which we should be able to make a 
profit, we just aren’t able to. And we do feel that this bill would 
offer some relief. 
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You may be interested to know, too, the very nature of our busi- 
ness and of our retailers are such that we have always—and it is a 
claim I don’t make to fame—we have been high on the Dun & Brad- 
street list of failures. It has always ranged somewhere in the vicinity 
second or third among retailers. 

And we feel that this is merely an additional opportunity for us to 
get that notable frame where we may be first, some day. 

That is basically our reason for supporting, and the reason we feel 
the bill offers some merit to us. 

We are not interested in legislating a profit. We don’t want you 
to legislate a profit. We would like to have an opportunity for a 
profit. And only on certain branded items. We realize as a result it 
will on a limited number in our field because our field doesn’t lend 
itself to a broad use of any type of fair trade, the Harris bill or Mc- 
Guire bill, or anything else. 

I would be glad to answer any questions. 

Mr. Mack. You are testifying in favor of the Harris bill, is that 
correct ¢ 

Mr. Suurrt. That is correct. 

Mr. Mack. Do you have any questions, Mr. Moss? 

Mr. Moss. No, sir, 1 have no questions. 

Mr. Mack. Mr. Avery? 

Mr. Avery. I don’t believe so. 

Mr. Mack. Well, I wanted to ask a couple of questions about the 
people you represent. 

Now, this is the National Sporting Goods Association. You repre- 
sent the pro shops. 

Mr. Suurr. No, we do not. Independent retailers. 

Mr. Mack. You must be familiar with their operations. 

Mr. Suurr. Yes, we are. 

Mr. Mack. Would that come under a fair-trade arrangement or is 
that a tighter arrangement than fair trade? 

Mr. Suurr. I really would prefer not to speak too much in regard 
to the pro shops. 

Mr. Mack. You are on speaking terms with them ? 

Mr. Suvutr. Yes, we are. They do much better than we. Let’s put 
it that way. Because a man who belongs to a local country club is 
inclined to want to give his business to his pro. He is made to be 
embarrassed if he doesn’t, and as a result whenever we sell a good 
country club member a set of golf clubs we have to sell them twice, 
once when he buys them and the second time after the pro told him 
it was junk. 

Of course it may be the same thing that the pro had, but the pro 
obviously will push his own merchandise. And in the pro line too 
they have an exclusive line in almost every instance by all the major 
manufacturers which we aren’t allowed to have at all. But they still 
may have our line. 

Mr. Mack. What is the exclusive line that you mention? 

Mr. Suvutr. Whether it is Wilson-Spaulding or McGregor. They 
make two lines of golf clubs and balls. The pro gets them both. One 
is exclusively sold through pro shops and the other line goes to the 
retailers. 

By “retailers” I mean independent sporting goods stores, depart- 
ment stores, any other stores they use for distribution. 
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Mr. Mack. This exclusive line, is that the more expensive? 

Mr. Suurr. Basically they are the same price and same merchan- 
dise, Mr. Chairman. But the thing is since they go exclusively 
through pro shops, an individual is not inclined to go sto a pro shop 
of a club to which he doesn’t belong; as a result if the man is going to 
buy the pro line they don’t really hardly need the bill, the Harris 
bill, because they have a very fine form of getting a fair profit out of 
the merchandise. 

They are really not in competition with each other, in other words. 

Mr. Mack. So the manufacturers distribute their pro lines ex- 
clusively through pro shops. 

Mr. Suurr. That is correct. 

Mr. Mack. And normally it would be just one line in each pro shop. 

Mr. Suurr. No, usually not. Sometimes, but not always. 

Because a pro may be primarily with one manufacturer. But he 
may have merchandise from more than one. 

Mr. Mack. He normally would not carry merchandise from several 
of the producers. 

Mr. Suutr. In several cases he will. In most cases, in fact. He 
may be major with one. In other words he won’t carry as much of 
the second line, but he usually carries a second line. 

Mr. Mack. In the case of sporting goods, and particularly items 
concerned with golf, the golf clubs, there are very limited producers 
in that field of the pro line. 

Mr. Suorr. That is correct. 

Mr. Mack. Isit 4,5, or something like that ? 

Mr. Suurr. Well, about that many. There are some that make for 
the pro only, so that you might say there are only maybe 6or7. Very 
limited number. 

Mr. Mack. Certainly not dozens. 

Mr. Suourr. No. Inthe fieldsin which we are basically interested— 
incidentally golf isn’t the interest we have basically, although that 
would be one item that we hope there would be some use for a bill 
such as the Harris bill. But in the other fields such as tackle, the 
reels and the rods particularly, lend themselves to something of this 
type, and guns and ammunition have lent themselves very well to it. 

Other than that many of the other items do not. 

Mr. Mack. Then you kepresent retail] stores dealing generally, ex- 
clusively with sporting goods? 

Mr. SHoutr. Basically, yes. 

Mr. Mack. How many ‘members do you have in your organization ? 

Mr. Suurr. We have more than a thousand across the country. 

Mr. Mack. Do you represent the manufacturers as well as the—— 

Mr. Suurr. No, I do not. 

Thev belong as associate members but they have no vote. 

Mr. Mack. They are members of your organization ? 

Mr. Suurr. Associate members, but no vote. 

Mr. Macx. You represent the wholesalers or retailers or both; is 
that correct? 

Mr. Suvrr. Retailers basically. 

Mr. Mack. And you feel that this bill will provide the protection 
that you want in this area ? 
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Mr. Suurt. I feel it will give us an opportunity to get protection 
which we don’t have now. And if any of you have read any ads run 
in local papers or if you have been to your sporting goods dealer 
lately—and I certainly hope you have—you will find that our prices 
are uniformly low and largely cut. Last year our net profit—well, 
not last year but our last survey of profits from operations was just 
1.1 percent. And as you know, a little over 1 percent is just not enough 
to get by. 

And that was the lowest—we had taken a survey on the cost for 6 
years—that was the lowest in 6 years. That was for 1956. The 1957 
will be out in aboutamonth. Ihope it is better. 

Mr. Mack. From all reports that I have had, you couldn’t expect for 
it to be much better. 

Mr. Suurr. No. We are selling a lot of merchandise. In other 
words, our business is good. It is just that we aren’t making much 
money on what we are selling. 

Mr. Mack. It sounds like you are giving away a lot of merchandise. 

Mr. Suutr. That is what we are doing. 

Mr. Mack. Thank you very kindly. 

We have enjoyed having you before the committee. 

I might say I am happy to see you again. 

Mr. Suurv. It is good to see you. 

(Mr. Shutt’s prepared statement follows :) 


STATEMENT OF G. MARVIN SuuTT, SECRETARY, NATIONAL SPORTING Goops ASsso- 
CIATION, CHIcAGo, ILL. 


Mr. Chairman and gentlemen, my name is Marvin Shutt. My home is in 
Chicago, Ill. I am, and have been since April 16, 1948, secretary of the National 
Sporting Goods Association, a nonprofit trade association. Our regular members 
are sporting goods retailers throughout the country. 

Sporting goods dealers by their very nature are fundamentally small-business 
men. The 1954 Census of Business showed that the average volume was $48,588 
per store. I am sure that I do not have to tell you that most of our business is 
built around brand name merchandise. 

The National Sporting Goods Association has conducted an annual survey 
of retailer’s costs-of-doing-business since 1951. The results for 1957 have not 
as yet been compiled, but in 1956 the survey showed the smallest net operating 
profit in the 6 years of the survey. This amounted, on the average, to only 1.1 
percent of the sales dollar. This new low was achieved despite an improvement 
in inventory turnover which indicates better business management. 

Our survey showed that our costs of doing business were at the peak and, 
at the same time, our gross profit was at the low point of the 6-year period. 
The low gross profit was the direct result of the intense competition for the 
consumer’s dollar in sporting goods sales. As evidence of this competition, 
many popular models of nationally branded fishing reels are being sold at 
gross profits of only 10 to 15 percent. This may be great for the consumer, 
but it is not enough to insure that the retailer will be able to survive so that 
he may continue to serve the consumer in future years. 

The National Sporting Goods Association supports the Harris bill, H. R. 10527, 
and urges its favorable consideration by this committee. We feel that something 
must be done to protect the small merchant who sells nationally branded mer- 
chandise, and, at this time, this bill seems to be the best solution available. 

Sporting goods retailers do not feel that it is the Government’s responsibility 
to legislate a profit. Far from it. However, the smaller retailer does ask for 
the opportunity to compete on a fair basis, and, then, if he is efficient and a 
good businessman, he will make his necessary profit. 

It is our feeling that the effectiveness of fair trade has been destroyed, but 
the small retailer needs some protection if he is to survive in America’s present 
brand name economy. 
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You may be aware of the fine work of the Brand Names Foundation in the 
encouragement of better advertising and promotion of brand names. However, 
many retailers have become reluctant to cooperate with such a program since it 
is the price cutter who cashes in on the value of the brand name. 

Many of our dealers feel that they are currently little more than a showroom 
for the consumer who does his shopping there but his buying in a discount 
house or discount catalog. 

In conclusion let me say that the sporting goods retailers are only interested 
in some way whereby they may compete for the consumer’s dollar with some rea- 
sonable assurance of making a fair profit. We ask the committee to consider the 
Harris bill H. R. 10527 in this spirit. 

Mr. Mack. I have hesitated to call on the next witness because I 
have already obtained a copy of his testimony. But at this time I 
would like to call, as a witness, Mr. Herman Waller, legal counsel of 
the National Association of Retail Druggists. 

Mr. Waller, I noticed that there are some 219 pages in your state- 
ment. 

Mr. Watter. That is right, sir. But I do not propose to read it 
all to you. I am just going to make comments on it. And I don’t 
think I will take more than about half an hour to 40 minutes. And 
the rest of the time, if you desire, I will answer questions. 

Mr. Mack. We really do not have time now to get into your state- 
ment. 

Mr. Waller, I really don’t believe it would be advisable to start your 
testimony because we have a quorum call under way. 

I think the members who are left here now will have to report over 
there and answer a quorum call. 

Mr. Watter. I will be available at your pleasure, Mr. Chairman. 

Mr. Mack. I am wondering if you could come back at 10 o’clock 
tomorrow morning ? 

Mr. Watter. I will be glad to. 

Mr. Mack. There are some other witnesses here. I am going to call 
their names—lI notice that they are from quite some distance. They 
are scheduled for today. We are not going to have time to hear their 
testimony. But I will call their names, and if they like, they can sub- 
mit their statements for the record at this time. 

The first one is Mr. Clarence Wagner, Long Beach Pharmaceutical 
Association. 

Is Mr. Wagner present ? 

(No response. ) 

Mr. Mack. The second one is Mr. Hyman Bogash, Philadelphia 
Association of Retail Druggists. 

Is Mr. Bogash present ? 

Mr. Boaasn. Yes, sir. 

Mr. Chairman, may I say on behalf of my association and the next 
witness, Mr. Sam C. Price, who is secretary of the Pennsylvania Phar- 
maceutical Association, that we have designated Mr. S. Walter 
Foulkrod, Jr., counsel for the State association, to offer the testimony. 
And if you please, sir, it will only take about 5 minutes. And we 
would be very much obliged to you, sir, if it could be done now. 

Mr. Mack. Yes. You may proceed at this time. 

Would you give your full name, Mr. Foulkrod ? 


FAIR TRADE 








FAIR TRADE 55 


STATEMENT OF S. WALTER FOULKROD, JR., COUNSEL, PENNSYL- 
VANIA PHARMACEUTICAL ASSOCIATION 


Mr. Foutkrop. Mr. Chairman, my name is 8. Walter Foulkrod, Jr. 
And I am from Philadelphia, Pa., and I represent, as legal counsel, 
the Pennsylvania Pharmaceutical Association. 

Permit me to express to you, sir, the appreciation of the members 
of the Pennsylvania Pharmaceutical Association for the privilege of 
presenting the following facts and conclusions and ask that it be a 
matter of record that the Philadelphia Association of Retail Drug- 
gists joins in these facts and conclusions. 

The Pennsylvania Pharmaceutical Association and the Philadel- 
phia Association of Retail Druggists are nonprofit corporations and 

together constitute in membership almost all of the pharmacists and 
pharmacy owners in Pennsylvania. We shall not attempt to point 
out the inadequacies of the present Federal law or the ruinous, chao- 
tic conditions in those States which do not have fair-trade laws at 
all or which do not have effective fair-trade laws. 

Other witnesses either have or will do this. 

But we shall confine our comments to the conditions prevailing in 
Pennsylvania. We shall do this with the knowledge that the same or 
comparable conditions are duplicated in most, if not all, other States 
which have fair trade. These conditions obtain because of the inade- 
quacy and ineffectiveness of the basic fair-trade law of our and of 
other such States. 

Now, technically, Pennsylvania is a fair-trade State in that there 
has been a fair-trade law on our statute books since 1935. Since that 
time the Pennsylvania courts have so construed our fair-trade law 
that the relief intended to be afforded by it has been nullified in several 
important respects. 

The relief intended was that of fair play in the market price through 
the restoration of decent, moral sales practices. 

Now, however, many retailers in Pennsylvania who possess certain 
economic advantages are free to employ every competition-destroying 
device known to those who practice the law of the jungle. They may 
now with impunity offer nationally branded products as loss leaders 
for the purpose of luring customers to whom to sell unknown, substand- 
ard, discontinued or deteriorated products at exorbitant prices. 

Recently, the Pennsylvania courts have refused to restrain the giv- 
ing of alleged premiums, be they coupons, trading stamps, or raffle 
tickets. These are costly devices to retailers, and they are schemes 
in which only merchants with abundant capital can participate. 

Widespread practice of this type has imperiled the average retailer 
in Pennsylvania. We think it is accurately reported that lately bank- 
ruptcy in our State involving small businesses, including small re- 
tailers, have increased at an alarming rate. 

Some of these insolvencies are directly traceable to predatory price- 
cutting, the unconscionable use of loss leaders, and other such destruc- 
tive pr ractices. 

The small merchant can neither compete with or retaliate against 
these practices. It is a fact that until recently the average drugstore 
net income was only from 3.8 to 4 percent of sales. 
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Any appreciable loss of sales volume or further reduction in basic 
rate of profit could result in economic catastrophe for small retailers. 
Nevertheless, substantial sales volume is being transferred to those 
retail outlets who can afford the initial costs of these nefarious mer- 
chandising schemes, which costs are recaptured by foisting on an un- 
suspecting public unbranded, unknown substandard and often obsolete, 
deteriorated commodities at prices far in excess of their real worth. 

Pennsylvania's fair trade law, as it is now construed, cannot stop 
this. Pennsylvania Pharmaceutical Association, therefore, appeals to 
you, sir, and your committee to give expeditious approval to H. R. 
10527. If you do so, you will honor the just and the decent. You 
will lift up retailing in Pennsylvania and throughout the Nation to 
the level of fair de aling. You will honor the opportunity to sell the 
commodities of the Nation’s re putable producers at a fair and reason- 
able price, and at the same time receive a fair and reasonable profit. 

I shall be happy, sir, to answer any questions, any inquiries, which 
you may have. 

Mr. Mack. Thank you very kindly, Mr. Foulkrod. 

We are very limited on time today. We do appreciate your 
statement. 

Are these other statements to be inserted? Do you have a state- 
ment to be inserted too ? 

Mr. Foutxrop. I shall be glad to submit, sir, a copy of the state- 

ment which I just read. 

Mr. Mack. I meant did you have an additional statement to be 
inserted ? 

Mr. Foutxrop. I do not, sir. 

Mr. Mack. Thank you for coming. 

We appreciate your statement very much, Mr. Foulkrod. 

Thank you, sir. 

Mr. Foutxrop. Thank you, sir. 

Mr. Mack. In the morning, the first witness will be Mr. Waller, 
and our second witness will be Father McEwen. 

The committee is adjourned until tomorrow morning at 10 o’clock. 

(Whereupon, at 12:25 p. m., the subcomittee adjourned, to recon- 
vene at 10 a. m. April 30, 1958.) 
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WEDNESDAY, APRIL 30, 1958 


House or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITTEE ON FINANCE AND COMMERCE, 
Washington, D. C. 

The subcommittee met at 10:15 a. m., pursuant to adjournment, 
in room 1334, New House Office Building, Hon. Peter F. Mack, Jr. 
(chairman) presiding. 

Mr. Mack. The committee will come to order. 

Our first witness this morning will be the Chairman of the Federal 
Trade Commission, Mr. John Gwynne. 

We have made a slight adjustment in our schedule for the con- 
venience of several of the witnesses. For that reason we will deviate 
from the set schedule. 

Mr. Chairman, you may proceed. 


STATEMENT OF HON. JOHN W. GWYNNE, CHAIRMAN, FEDERAL 
TRADE COMMISSION 


Mr. Gwynne. Mr. Chairman and gentlemen, the purpose of H. R. 
10527 is to permit vertical price fixing under conditions specified 
therein. This effort began in 1937 when the Miller-Tydings Act was 
passed. This act was, in effect an enabling statue permitting the 
States to enact resale price maintenance laws. 


THE MILLER-TYDINGS ACT 


Amending the Sherman Act, the Miller-Tydings Act provided that 
nothing in the antitrust laws shall render Hegel contracts or agree- 
ments prescribing minimum prices for described commodities when 
such contracts or agreements are lawful as applied to intrastate trans- 
actions under any statute, law, or public policy in effect in any State, 
territory, or the District of Columbia. Thereafter, many States en- 
acted fair trade laws. 

On May 21, 1951, in the case of Schwegmann Bros. et al. v. Calvert 
Distillers Corp. (341 U. S. 384), the Supreme Court held that the 
exemption in the Miller-Tydings Act extended only to the making of 
fair trade contracts and did not legalize the efforts of persons fair- 
trading commodities to impose their prices on persons not party to 
the contracts. The Court said, therefore, that the exercise of this 
right, when interstate commerce was involved, was not protected by 
the exemption in the act. 
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It was primarily this leading decision by the Supreme Court that 
led to the enactment of the McGuire Act on July 14, 1952. The Mc- 
Guire Act, which amends the Federal Trade Commission Act, is in 
many respects similar to the Miller-Tydings Act, but is broader in 
scope. 

The McGuire Act legalizes contracts prescribing both minimum and 
stipulated prices, whereas the Miller-Tydings Act provided only for 
minimum prices. Moreover, the McGuire Act provides for nonsigner 
clauses making it lawful to compel, by an action under State fair trade 
laws, noncontracting as well as contracting parties to abide by fair 
trade prices established in the State. 

What has happened in the courts since the passage of the McGuire 
Act? The constitutionality of the act has never been squarely tested 
in the United States Supreme Court, although certiorari was denied 
in one case. (Schwegmann Bros., Giant Supermarket, and Eli Lilly 
& Co., 74S. Ct. 71.) However, the highest courts in 14 States have 
held that their fair trade acts, insofar as they applied to nonsigners, 
are unconstitutional. In 4 more States there are lower court decisions 
to the same effect, making a total of 18 States in which the nonsigner 
aspect has been declared unconstitutional. Since 3 States and the 
District of Columbia have no fair trade laws, and in 12 more States, 
including my own, the laws have not been tested by the courts, these 
figures become even more significant. Moreover, courts in 4 States 
have declared their fair trade acts in general unconstitutional. 

The primary reason given by most State supreme courts for holding 
the fair trade laws, as applied to nonsigners, unconstitutional was 
that they violated the due process clause of the State constitution. 
Among other reasons given for its unconstitutionality were that it was 
an unlawful delegation of legislative power to private persons, and 
that it granted to a certain class of citizens privileges which were not 
equally given to all citizens. 

If I could interpolate there, Mr. Chairman, we have called the com- 
mittee’s attention to the history of the various State acts in the courts, 
and I pointed out in many cases that the State court has held that 
their State law violated the due process clause of the State constitu- 
tion. 

While that would naturally have some effect and should be con- 
sidered, I think in writing a Federal law, nevertheless, it is my own 
opinion that the mere fact that States have held their laws invalid, as 
violating their own due process clause, does not necessarily conclude 
that this type of legislation would be unconstitutional under the Fed- 
eral Constitution due process clause. 

The reason is this: First, the due process clause in the Federal Con- 
stitution is quite similar to the same provision in most of the States. 
In construing and interpreting, however, what is due process under 
the Federal provision, the courts would necessarily construe it against 
the background of that part of the Constitution which gives Con- 
gress the right to regulate interstate commerce. 

That section or that provision of the Constitution is extremely 
broad and has been given everywhere by the courts a very broad inter- 
pretation. Therefore, in construing whether or not this act did 
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amount to taking away some right under the due process clause, you 
would have to construe it against the very broad provisions of the in- 
terstate commerce clause. 

It is quite a question, however; that is all I am trying to indicate. 


H. R. 10527 


The essential features of H. R. 10527 are set forth in subsection 
5 (a) (5), which provides in part that a manufacturer or a dis- 
tributor— 
* * * is deemed to retain a proprietary interest in such merchandise after he 
has sold it to distributors, by reason of his interest in stimulating demand for 
such merchandise through effective distribution to ultimate consumers, and by 


reason of his further interest in the trademark or trade name identifying his 
products. 


and that— 


It shall be lawful for a proprietor to establish and control by actual notice 
to his distributors stipulated or minimum resale prices of his merchandise in 
commerce which is in free and open competition with articles of the same general 
class produced by others. He may so establish schedules of resale prices differ- 
entiated with reference to any criteria not otherwise unlawful. 

The language of subsection 5 (a) (5) is apparently intended to 
legalize the establishment of stipulated or minimum resale prices by 
means of a Federal statute without respect to State law. This would 
constitute an essential difference from the Miller- Tydings and 
McGuire Acts. However, subsection 5 (a) (2), in part, provides : 

Nothing contained in this act or in any of the Antitrust Acts shall render 
unlawful any notices provided in paragraph 5 of this subsection or any con- 
facts or agreements prescribing minimum or stipulated prices, * * * for the 
resale of a commodity * * * when notices, contracts or agreements of that 
description are lawful or effective as applied in intrastate transactions, under 
any statute, law, or public policy now or hereafter in effect in any State, Terri- 
tory, or the District of Columbia in which such resale is to be made or to which 
the commodity is to be transported for such resale. 

This is substantially identical to the language of 5 (a) (2) of the 
McGuire amendments to the Federal Trade Commission Act. That 
subsection, presently in effect, provides in substance that agreements 
or contracts providing for minimum or stipulated prices for the resale 
of identified merchandise will not be unlawful under the Antitrust 
Acts when the State where the merchandise is to be resold or trans- 
ported for such resale has a State fair-trade law. It is difficult to 
see how the first quoted paregraph can be reconciled with the second ; 
that is, to determine whether the bill provides for a Federal fair-trade 
law, or is still dependent upon whether the State has such a law. 

I might say it is my own opinion that an overall reading of this 
proposed law indicates that this is only to operate in States that 
do have a law. I think, however, the language is a bit conflicting and 
might need some amendment. 

The next subsection I would like to mention briefly is 5 (a) (3) of 
the proposed bill, which is identical to the “nonsigner” paragraph of 
the McGuire amendment. It provides: 

Sec. 5 (a) * * * (8) Nothing contained in this Act or in any of the Anti- 
trust Acts shall render unlawful the exercise or the enforcement of any right 


or right of action created by any statute, law, or public pelicy now or here- 
after in effect in any State, Territory, or the District of Columbia, which in 
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substance provides that willfully and knowingly advertising, offering for sale, or 
selling any commodity at less than the price or prices prescribed in such notices, 
contracts, or agreements, whether the person so advertising, offering for sale, 
or selling is or is not a party to such a contract or agreement, is unfair com- 
petition and is actionable at the suit of any person damaged thereby. 


The nonsigner provision of subsection 5 (a) (3) is buttressed by 
the provisions of subsections 5 (a) (5) of section 2 of the bill, which 
provides that a proprietor may establish and control the res sale prices 
of his identified merchandise when he has given his distributor actual 
notice of the stipulated price. “Actual notice” is defined in the same 
subsection as including 
notice imparted by mail, or through advertising, or through notice attached to 
merchandise, or containers, packages, or dispensers thereof, or imparted orally. 
Deposit in the United States mail, with postage prepaid, of a letter properly 
addressed to a distributor and specifying resale prices established by a pro- 
prietor shall constitute prima facie evidence of actual notice of such prices. 
The acquisition of or dealing in merchandise clearly marked, or enclosed in con- 
tainers, packages, or dispensers clearly marked, with resale prices established 
by a proprietor shall be conclusive evidence of actual notice of such prices. 

This seems to be a revolutionary concept of actual notice. I feel 
that it would be impractical and unfair to attempt to hold the dis- 
tributors to such a stringent test. 

More important, under the provisions of subsections 5 (a) (3) and 
5 (a) (5) there would be no requirement of any contract. Under 
these provisions everybody would be a nonsigner. 

As previously pointed out, the nonsigner aspect of existing State 
fair-trade laws has been declared unconstitutional in the courts of 
some 17 States and Hawaii primarily on the basis of the due-process 
clauses of the various State constitutions involved. Since the due- 
process clauses contained in most such State constitutions follow the 
language of the due-process clause of the United States Constitution, 
there would appear to be some doubt that the proposed nonsigner fea- 
tures of H. R. 10527 would be held constitutional. 

Section 5 (a) (5) of the proposed bill provides also that a propri- 
etor may establish and control the resale price of his identified prod- 
ucts for his distributors— 


even though he sells in competition with them, so long as he sells at the appli- 
cable prices he has established for his distributors making comparable sales. 


It is assumed that this language is designed to overcome the objections 
of the United States Supreme Court to such practices as expressed 
in McKesson Robbins (351 U.S. 305). 

This act is in the nature of an n exemption from the Federal Trade 
Commission Act, and the Federal Trade Commission has no enforce- 
ment duties or functions under the terms of the bill. Section 5 (a) (6) 
provides for a form of private relief : 

Any person suffering or reasonably anticipating damage by reason of any- 
thing forbidden in paragraph 5 may sue in any State or Federal court of com- 
petent jurisdiction without respect to the amount in controversy and shall be 
entitled to recover the amount of damages sustained, plus the costs of suit, in- 
cluding a reasonable attorney’s fee and to obtain injunctive relief,and recover 
such costs and fee, whether or not specific monetary damages are estab- 
lished: * * * 

I have some reservation regarding the provision for action in State 
or Federal courts, since that might have the tendency to lead to a 
multiplicity of suits and some confusion in the law. 
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Section 5 (a) (7) defines “commerce” as it is to be applied in the 
proposed bill. It states that a substantial portion of the merchandise 
upon which a proprietor has established a price must cross State lines 
before the act applies, and that the act will not apply to the merchan- 
dise of proprietors no substantial part of whose merchandise crosses 
State lines at any stage of distribution. This is apparently a new 
definition of commerce and does not coincide with the definition con- 
tained in section 4 of the Federal Trade Commission Act. It is not 
believed that having one definition of commerce for some purposes 
and another for other purposes in the same act would be appropriate. 
Moreover, the standard proposed to be provided, “substantial” is loose 
and difficult of definition. 

Section 5 (a) (9) begins by prohibiting so-called horizontal price- 
fixing contracts. But the end of this subsection could lead to horizontal 
price-fixing agreements it allows all distributors of the same product 
to cooperate with the proprietor “in maintaining the stipulated or 
minimum prices.” 

The Federal Trade Commission has traditionally opposed resale 
price maintenance. This position was evident in complaints filed by 
the Commission as early as 1917. 

In 1945 the Federal Trade Commission completed an exhaustive 
study on resale price maintenance and submitted to Congress an 872- 
page report. The conclusions reached are far too long and detailed 
to discuss here, but speaking quite generally, the Commission found 
that resale price maintenance was unsound economically, tended to 
destroy competition, and at least in certain areas, favored the large 
concerns. 

Again in 1952, the Commission reaffirmed its operation to the 
pripople of resale price maintenance. At that time the Commission 
described resale price maintenance as— 


contrary to the publie policy expressed by Congress in the antitrust laws since 
1890— 


and— 
contrary to the public policy expressed by Congress in the Federal Trade Com- 
mission Act, 

For the reasons which are outlined above and because the concept 
of resale price maintenance contravenes the traditional ideas of the 
American system of free competitive enterprise, the Federal Trade 
Commission reaffirms its position of opposition to the principles in- 
volved in H. R. 10527. 

That concludes my statement, Mr. Chairman. 

Mr. Mack. Thank you, Chairman Gwynne. We appreciate your 
testimony this morning. Perhaps some of the members would like 
to ask you a question or two. 

Mr. Dollinger ? 

Mr. Dotiincer. Mr. Chairman, let me see if I could simplify your 
statement in my mind. 

Is it your contention that if we pass H. R. 10527, it will become 
unnecessary for the States individually to pass fair-trade laws? Is 
that the purpose of this bill ? 

Mr. Gwynne. No, I do not so interpret that. However, I pointed 
out two statements that seemed to be a little in conflict, although to. me 
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they are not, when you read them together. I would suggest, however, 
that that might be clarified a little. 

Mr. Dotiincrr. That is what I wanted to find out. 

If the States still have to pass fair trade laws—and there are some 
States that have not enacted such legislation and perhaps do not intend 
to do so—how will this bill get around the Supreme Court decision 
with respect to the District of Columbia, which is not a fair trade 
State? Would that prohibit, for instance, discount houses in New 
York or other States which have fair trade legislation from estab- 
lishing offices in the District and sending their or aa in to the District 
for delivery ? Would that nullify that provision ? 

I am trying to find out how this bill would differ from the McGuire 
bill, which has been ruled unconstitutional. 

Mr. Gwynne. It would depend on what sort of an antitrust law 
the individual State had. As I recall, the whole problem arose when 
certain transactions which were largely intrastate but nevertheless did 
involve interstate commerce arose, aa the Court held that they were 
subject to the antitrust laws. 

The Miller-Tydings Act was an enabling act which simply said to 
the States, “If you care to establish a law which regulates retailing 
and allows agreements to be entered into, if you wish to do that, and 
do it, we will then exempt you from the operations of the antitrust 
law.” 

This does substantially the same thing, I believe ; does it not ? 

Mr. Dotuincer. That is what I mean. That is why I am trying to 
find out how this would be different from the McGuire Act which 
was passed. 

Mr. Gwynne. I think probably the practical effect of this and the 
effect under the McGuire Act would be substantially the same. I do 
think, although this is rather a horseback opinion, Mr. Dollinger, that 
you are on stronger constitutional grounds. 

Mr. Doturncer. Who is on stronger constitutional grounds? 

Mr. Gwynne. The proponents of this legislation. 

Mr. Dotirnerr. In other words, their purpose is to strengthen the 
weakness in the McGuire Act, hoping that maybe the Supreme Court 
would say in his instance that they are right, and that they can do what 
they intended to do originally ? 

Mr. Gwynne. While there would still be doubt, I think there is 
some basis for that hope. The reason is because here you are inter- 
preting a due process clause of the Federal Government and against 
a background of an interstate commerce clause which is broad. 

Mr. Dotiincer. The proponents or the others who have been main- 
taining all the time they wanted States rights to prevail, would they 
not be trying to nullify States rights by preventing a State from re- 
fusing to adhere to fair trade and ‘being compelled by other legislation 
to adhere to a fair trade law which it does not want? Or am I wrong? 

Mr. Gwynne. If I understand your question, I would say “No.” As 
I understand this bill, although it is not entirely clear, any State 
could refuse to pass a fair trade act, and that would end it: would 
it not? 

Mr. Dotiincer. That is right. 

Mr. Gwynne. If they did pass it, the Government then gives them 
the benefit of taking them out from under the antitrust laws as they 
operate all over the country. 
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Is that not the way you understand it ? 

Mr. Dotiincer. Would the State that has a fair trade law find that 
a merchant in that State would be prevented from establishing an of- 
fice in another State which does not have a fair trade law, and ship- 
ping his orders there ? 

Mr. Gwynne. I see what you mean. 

Mr. Doturncer. I am trying to see whether they could get around 
it somehow. 

Should I wait until Mr. Waller testifies, who I presume is going to 
explain the provisions of the law ? : 

Mr. Gwynne. I would be glad to give you my general opinion 
now. 

Mr. Dotiincrr. I would like to have it. That is why I asked. 

Mr. Gwynne. I would not see how you could prevent a man ship- 
ping his goods into a State and letting them be sold under the laws 
in that State; and if that State had no fair trade law, that would 
end the matter. If they had a fair trade law, then the obstacle of the 
antitrust laws is removed. 

In other words, you are trying to do about the same thing here as 
Congress tried to do in the McCarran Act with regard to insurance. 

Mr. Doturncer. That is all, Mr. Chairman. 

Mr. Mack. Mr. Avery? 

Mr. Avery. Thank you, Mr. Chairman. 

Judge Gwynne, let me say as a layman I always welcome you be- 
fore this committee because you always explain your position in such 
a manner that a nonlawyer such as myself can completely understand 
your analysis and also get the benefit of what I consider a very 
scholarly analysis of the legislation. 

Mr. Gwynne. Thank you. 

Mr. Avery. There are 2 or 3 questions regarding your statement, 
2 or : references in your statement that I wanted to clarify for the 
record. 

a am not sure I understand what you describe as a “nonsigner” 
clause. 

Mr. Gwynne. That is the person that was attempted to be reached 
under the McGuire Act. The original Miller-Tydings only purported 
to cover those transactions where there was an agreement to keep up 
the prices. The Court held that it did not apply to someone who was 
not a signer but had knowledge of it. 

The McGuire Act brought in the term “nonsigner.” 

Mr. Avery. But I cannot visualize quite how this nonsigner gets 
into the picture. Where does he get his merchandise if he is not a 
signer and does not have a franchise or does not have a contract? 
Ts he a bootlegger, so to speak? 

Mr. Gwynne. No, he has that person’s product. 

Mr, Avery. Where does he get it if he does not have a contract or 
does not buy it from somebody that does? 

Mr. Gwynne. It has always been my understanding that these 
people who sell in accordance with fair trade laws do not sell every- 
body with that provision in their contracts. Is that not the difficulty? 

In other words, here is a manufacturer in New York. He is selling 
his product to A in Iowa, and in his contract he has a provision as to 
what the resale price would be. He may also sell to pt people and 
have no such provision. 
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Mr. Avery. That conceivably could work back down to the differ- 
ential between States that do or do not have fair trade laws, if I am 
thinking right. 

Suppose A lived in a State that did. He would probably be selling 
under a fair trade agreement, whereas a distributor in State B that 
did not have a fair trade law might be selling from the same manu- 
facturer-producer without a fair trade agreement. 

Mr. Gwynne. That is right. 

Mr. Avery. As I understand, in the McGuire Act they attempted to 
reach the nonsigner, and the McGuire decision held that they could 
not reach the nonsigner. 

Mr. Gwynne. That is correct. They attempted to make it operate 
across the board, regardless of whether you had agreed to maintain the 
price or not. If you had notice, that was sufficient. And that is the 
part, incidentally, that has been struck down rather uniformly by the 
courts, the part that has to do with the nonsigner. 

Here is a man who never entered into a contract with a manu- 
facturer, but because he had notice of this whole situation, the 
McGuire Act would put him under it. He was subject to these re- 
sale maintenance provisions. That is the part the courts have rather 
consistently held was not due process. 

Mr. Avery. One other reference you used several times in your 
statement was “horizontal price fixing.” I suppose to the retail trade 
that is a well-known term. To me it is not. What is horizontal 
price fixing? 

Mr. Gwynne. Instead of coming from the retail trade, it comes 
from the antitrust people, you might say. The laws prohibit very 
stringently what we refer to as horizontal price fixing. That is, 2 
manufacturers agree, 2 distributors agree—yes, it would apply to re- 
tailers, too, if it was in interstate commerce—on the same level of 
distribution instead of up and down. 

Mr. Avery. I see. 

Although it is not included in your statement, if I read the legisla- 
tion before us correctly, it implies only to fair-trade practices at the 
retaillevel. Am T right in that interpretation ? 

Mr. Gwynne. I am not certain about that. I am not too sure that 
that istrue. I was just asking general counsel. 

Of course, that would be the great share of it, no doubt. But it 
would apply to anybody, I suppose, who was buying goods on an 
agreement to resell and maintain the price or who had notice. 

I would like to check that a little bit and send you a statmeent. 

Mr. Avery. I think that is a rather significant point in our consid- 
eration of this legislation, because it opens the gate to a rather con- 
spicuous unfair trade practice that has been called to my attention 
a good many times, that certainly results in a penalty on the small- 
business man who does not have a chance to purchase for a substan- 
tial discount by being able to pay cash at the wholesale level. 

As I read this legislation, it would not provide him with any pro- 
tection at all against that particular practice. I would be interested, 
Judge, if you could give us your opinion on that, whether this applies 
exclusively at the retail level, or whether it would apply between the 
manufacturer and the wholesaler, too. 
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Mr. Gwynne. That would be purely a matter of the wording of 
the law. I would say the law could certainly be written to apply to 
either or both or anybody. 

Mr. Avery. Mr. Chairman, I will not take any further time. 

Thank you, Judge, for your fine response. 

Mr. Mack. Mr. Moss? 

Mr. Moss. No questions. 

Mr. Mack. Mr. Alger? 

Mr. Aterr. Mr. Gwynne, on page 7, I was particularly interested 
in your statement relative to “a revolutionary concept of ‘actual,’ ” 
by the posting of a letter. Would you expand on that just a little bit ? 

Mr. Gwynne. I think what we had reference to there was that you 
could satisfy the requirements of the notice by something you put on 
the package. It would be marked. That is what I had reference 
to there. 

Mr. Arcer. Well, either that or the letter that was sent. 

Mr. Gwynne. The letter would not be so unusual. We usually con- 
sider when you are notified directly by letter of something, that is 
notice. 

Mr. Acer. Then, it is the marking on the package that seems rev- 
olutionary. 

Mr. Gwynne. That seems to be rather unusual, I thought, and carry- 
ing the general proposition of notice a little further than we ordi- 
narily carry it. 

Mr. Arcer. I want to bring up several things which need explaining. 

At another place here, on page 10, you mentioned and I wish you 
would develop for us the statement of “substantial.” This is ap- 
parently a new definition of commerce. Would you expand on that 
as you see it? You referred to the definition of “commerce” in 
section 4. 

Mr. Gwynne. The usual definition of “commerce” has to do with 
movement of goods across a State line or something of that sort. 
Here there is apparently an attempt to limit it only to where a larger 
number of goods are involved. I think it is a definition that certainly 
is within the power of Congress to impose. I would say that much. 

Any time you have a vague word like “substantial,” it always makes 
for a little more difficulty of interpretation, because you get into what 
that means. 

Mr. Acer, Then let me ask this. Could you define “substantial” 
as you think it is used in the bill ? 

Mr. Gwynne. I would not want to do it offhand, no, frankly. 

Mr. Aucer. This is simething that needs to be cleared up, then. 

Mr. Gwynne. Yes; and maybe it would not be cleared up until 
you had actually had court decisions, and so on, on it. 

Mr. Auger. On page 10 in the paragraph starting with “In 1945,” 

you point out that— 
The conclusions reached are far too long and detailed to discuss here, but 
speaking generally, the Commission found that resale price maintenance was 
unsound economically, tended to destroy competition, and, at least in certain 
areas, favored the large concerns. 

Would you then go so far as to say that this bill might actually 
be self-defeating of its intended purpose? 

Mr. Gwynne. I have not read that report recently, and I am not 
basing my opinion on what is in that report. I am stating only my 
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own personal views. My objection personally to this bill is that I 
think it will not accomplish what to me is a very laudable objective. 
That would be to aid small business. I doubt if it does that. 

I agree that we are approaching a situation in this country that 
should give us some concern. The basis of our whole economic life is 
competition. There are certain things in the country that make com- 
petition difficult. But to me, you cannot aid competition by destroying 
it. We sometimes forget that competition is a great aid to the little 
man. Laws which are designed to take out the unfair practices that 
the big man may have without destroying competition itself, it seems 
to me, are the approach, and not this. 

Therefore, I would agree with that general conclusion that this type 
of legislation is undesirable. 

Mr. Atcer. I appreciate your views, and all of us certainly do not 
want to penalize the very business people that are asking for relief. 

Would you say, then, in another field, that based on your interpre- 
tation, this is very definitely a violation of States rights as you un- 
derstand them, according to the court’s own decisions? 

Mr. Gwynne. No, I do not know that that would be true, because 
if I construe this bill correctly, as I pointed out, there is a little 
ambiguity, and if I am wrong I would like to be corrected as to what 
the bill actually means. I think it means to apply only in the States 
that have adopted a fair trade law. That is the way I construe the bill. 

Therefore, a State that does not wish to adopt a fair trade law, I 
do not see how they would be affected by this except indirectly. 

Mr. Axcer. Ambiguity has been used by the Supreme Court, 
though, to interpret the intent of Congress. If there is some doubt 
left in this language, there is that danger, is there not? 

Mr. Gwynne. Yes, I think in many respects this bill could be im- 
proved. I think it could be improved in its constitutional approach, 
and I think if the bill is going to be passed, if the general policy 
is going to be adopted, many things I would criticize in this bill I 
would like to submit my comments on. 

Mr. Axterer. We would welcome that. 

Thank you very much. 

Thank you, Mr. Chairman. 

Mr. Gwynne. Our General Counsel has called my attention to some 
wording in the bill that would seem to indicate it is not restricted 
simply to the pure retailing, but could operate at another level of 
distribution; that is, the wholesalers. It could apply to them. 

Mr. Aucer. You have the vertical as well as the horizontal in this 
bill. Is that what you are referring to? 

Mr. Gwynne. No. You still could not have an agreement between 
manufacturers as to prices. You could not have an agreement as to 
wholesalers as to prices. You could not have an agreement as to 
retail stores as to prices. But a manufacturer in New York could sell 
to wholesalers in Iowa, if they had a fair trade act in Iowa, and the 
prices at which they sold to the retail stores is apparently covered in 
this bill. 

It is not too clear, however. 

Mr. Avery. Mr. Chairman, could I ask just one further question ? 

Mr. Mack. Mr. Avery. 

Mr. Avery. Mr. Chairman, if your interpretation of this language 
is right and the provisions of the bill would only be operative in the 
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States that have fair trade laws or who pass fair trade laws, what 
would this do for those smaller merchants that is not already being 
done for them under the State law ? 

Mr. Gwynne. It would not do anything for them, if I understand 

our question. As to all this retailing, of course, it is really intrastate 
Seeley It is really done in the State, and if they could do all the 
menufacturing and wholesaling and retailing right in the State, then 
the question of Federal laws would not apply. But the only provi- 
sion for taking out the Federal antitrust laws has to do with States 
that have enacted some kind of law. If the State does not enact it, 
from my reading of the bill, I understand that they would not be 
affected. 

Mr. Avery. Naturally, the effect of the legislation if passed would 
be negligible, then. Is that right? 

Mr. Gwynne. Yes. 

Do you not have the same situation there as you have right now 
under the Miller-Tydings and the McGuire Act? The District of 
Columbia, for instance, does not have a fair trade law. Virginia has 
one. Maryland has one. Consequently, there is no fair trading here 
in the District, because the antitrust laws have not been removed from 
them, because they have not taken the necessary step to take the law 
out. 

Mr. Avery. Thank you, Mr. Chairman. 

Mr. Mack. Chairman Gwynne, did the Federal Trade Commission 
oo the Miller-Tydings bill when it was being considered by 

vongress ¢ 

Mr. Gwynne. Yes, it did. 

Mr. Mack. They did oppose it. 

Mr. Gwynne. Yes, the Federal Trade Commission was opposed to 
the Miller-Tydings. I was not on the Commission at that time. 

Mr. Mack. That was not included in your statement, was it? 

Mr. Gwynne. No, I believe not. 

Mr. Mack. But the Federal Trade Commission has opposed the 
Miller-Tydings bill. 

Mr. Gwynne. Yes. 

The General Counsel advises and it is my recollection that that is 
correct. They have opposed the Miller-Tydings and the McGuire Act. 

Mr. Mack. You have stated that there are laudable objectives to 
this legislation. I think you followed that by saying that you did not 
think that this bill would carry them out. Is that correct? 

Mr. Gwynne. That is right. 

Mr. Mack. The objective would be the protection of small business, 
I presume. 

Mr. Gwynne. Yes, I think so. 

Mr. Mack. I assume that you are indicating that this bill would 
have the same fate as the McGuire bill. 

Mr. Gwynne. Yes, I think it would, with this exception, Mr. Chair- 
man. Frankly, I think it would stand a better chance in the courts 
than the McGuire Act stood, because it has the benefit of the back- 
ground of the power of Congress to regulate interstate commerce, 
which was not attempted in those cases. The McGuire Act and the 
Miller-Tydings Act were simply exempting, taking away the anti- 
trust act as to certain States that did certain things. 
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Mr. Mack. In the event it was upheld in the courts, do you think 
it would carry out these objectives? 

Mr. Gwynne. No. That is my objection to it, Mr. Chairman. I 
do not think it would be in the long-range interest of the people, in- 
cluding small business, 

Mr. Mack. Would it be harmful to small business ? 

Mr. Gwynne. I do not know about that. It might. In a sense, 
Mr. Chairman, it restricts competition. 

I appreciate the fact that many of our laws do that, but they re- 
strict it in the sense that they try to prevent unfair acts. They operate 
much the same as a referee in a football game. The rules have now 
taken out certain unfair conduct that used to be allowed; but the 
referee still requires them to play football. He still requires compe- 
tition. 

Mr. Mack. But you are objecting to the horizontal price fixing, 
Iam quite certain. Is that not correct 

Mr. Gwynne. Yes, and I am objecting to this type of a vertical 
price fixing, because this really amounts to vertical price fixing. 

Mr. Mack. The horizontal price fixing would be on the same level 
of the retail field, however. 

Mr. Gwynne. That is right. 

Mr. Mack. Then, would not this be both vertical and horizontal? 

Mr. Gwynne. Well, horizontal price fixing we have explained. 

Mr. Mack. What would be vertical price fixing ? 

Mr. Gwynne. This is an agreement between the manfacturer and 
the distributor or between the distributor and the retailer. This really 
permits vertical price fixing, so to speak. 

Mr. Mack. Do you have a lot of horizontal price fixing ? 

Mr. Gwynne. Yes. It is very clearly prohibited, of course. 

Mr. Mack. It is supposedly prohibited, but you still have it. 

Mr. Gwynne. Yes, and unfortunately there is a certain amount of 
it. We prosecute that type of case regularly. 

Mr. Mack. Do you feel that that is particularly objectionable to 
the overall economy ? 

Mr. Gwynne. It is so considered. 

As a matter of fact, the Supreme Court held some time ago that the 
fixing of prices is illegal, per se. You do not need to show any in- 
jury. They assume that there is injury. For 2 manufacturers to 
agree on the price at which they will sell, or 2 retailers, even, if there 
is commerce in it, is held by the court to be so clearly injurious that 
it is illegal per se and no further proof need be shown. 

However, I want to add that this does not purport to legalize hori- 
zontal price fixing, with the exception of one provision which perhaps 
should be cleared up. 

Mr. Mack. My thought on it is that if the big industrial concerns 
of the country can be so successful in price fixing for their own con- 
venience, bypassing Federal laws, perhaps we should write legislation 
in other areas to legalize the price arrangements when we feel it is 
justified in behalf of small business. 

I was trying to interpret that as meaning what you referred to as 
laudable objectives of this legislation. I have the same concern that 
you have. I feel that the really small, independent merchants are in 
real trouble and in a squeeze today, too small to help themselves and 
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not large enough to have anyone else helping them. I am very much 
concerned for their welfare and their future, and I feel that if this 
legislation would do what some people hope it would do, therein might 
lie the solution to the problem. 

I am sure you share some of the same concern, when you mention 
the laudable objectives of this legislation. 

Mr. Gwynne. That is right. 

I would like to add, Mr. Chairman, I think your fears in behalf of 
small business are well grounded, from the information we constantly 
receive, and as a member of the Commission and as a citizen I certainly 
express my appreciation to the committee for the attention it is giving 
to this very difficult problem, of the maintenance of small business in 
competition. 

Mr. Mack. Thank you very kindly, Mr. Chairman. 

Mr. Avery. Mr. Chairman, could I ask one further question ? 

Mr. Mack. Mr. Avery. 

Mr. Avery. Judge, as I understand your interpretation of this bill, 
there is no authorization contained in the bill for the Federal Trade 
Commission to intervene in cases where there is an alleged damage. 
The only redress available to the damaged party is to go to court. 

Mr. Gwynne. That is my understanding of the bill, yes. 

Mr. Avery. Is that not a little unusual, a departure from the Mc- 
Guire Act and from the Miller-Tydings Act? 

Mr. Gwynne. No. We never had any jurisdiction, in either of those 
acts. 

Mr. Mack. Thank you, Mr. Chairman. We appreciate your testi- 
mony, and I want to commend you on the fine job that you are doing 
with the Federal Trade Commission. It is very important work, pro- 
tecting the consumers’ interest. 

Mr. Gwynne. Thank you, Mr. Chairman. 

Mr. Mack. Today we have several representatives from various 
parts of the country. It is my intention at this time to permit these 
individuals to put their statements into the record. 

I would like to call on Mr. Stanley Weigel of the California Phar- 
maceutical Association. Is Mr. Weigel here? 

Mr. Wetcet. Yes, Mr. Chairman. 

Mr. Mack. Mr. Weigel, I understand you are here from out of the 
city, and I am arranging to have you present your statement for the 
record at this time. If you care to state your position briefly, we 
shall be glad to hear you. 

Mr. Wercen. Mr. aires, thank you very much. 


STATEMENT OF STANLEY A. WEIGEL, ON BEHALF OF THE 
CALIFORNIA PHARMACEUTICAL ASSOCIATION 


Mr. Weice.. Mr. Chairman, I had what to me, at least, was a great 
privilege in watching the gentlemen of the Congress interrogate the 
prior witnesses, including the Honorable Chairman of the Federal 
Trade Commission, before whom I have appeared. I have been 
singularly impressed with the burden of the work of this committee, 
the great number of witnesses who have appeared, and also the indi- 
cation of interest on the part of the members of the committee by 
their questions, I will therefore be brief, because I am conscious of 
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the privilege given to me by the chairman in calling me out of turn, 
so to speak. 

One further prefatory statement: I would be derelict in my duty if 
I failed to indicate to the members of the committee that while the 
California Pharmaceutical Association has asked me to appear on its 
behalf, it has, as the record will show, given me a free hand, not 
tied my tongue in any way. 

Finally, I would like to say with what I hope is appropriate modesty 
that in the light particularly of some of Mr. Gwynne’s statements 
and some of the questions of the members of the committee, there is 
appended to my statement a suggestion which you gentlemen may wish 
to consider that would alter some of the features of the bill before you. 
It is a tentative draft. It may be helpful. It is offered in that spirit 
because I have spent more years than I care to admit in the field of the 
Robinson-Patman antitrust and fair trade laws. 

(The draft of bill referred to is as follows:) 


APPENDIX 1 


A BILL To proteet trademarks used in commerce, to preserve the goodwill symbolized by 
such trademarks, to foster the preeerretion of independent business entities, to promote 
competition, and to provide civil rights and remedies against misleading practices in the 
sale of products identified by trademarks used in commerce 


Be tt enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That it is the purpose of this Act to recognize 
that the owners of trademarks used in commerce have a legitimate interest in 
such syrabols identifying their products after title to the physical products has 
been transferred to distributors, wholesalers, or retailers for resale; to afford 
owners of trademarks used in commerce a remedy against advertising and 
selling practices which impair the value of such trademarks; to enable the own- 
ers of such trademarks who choose to market products identified by their trade- 
marks by sale to distributors, wholesalers, or retailers to compete effectively 
with owners of such trademarks and others who sell directly to consumers or by 
consignment for sale to consumers; to provide a voluntary means for protecting 
the consuming public, owners of trademarks used in commerce, distributors, 
wholesalers, and retailers against bait and leader practices; that is, against 
advertising, offering, and selling products identified by trademarks used in com- 
merce at less than standard prices to create the impression that other products 
are sold by the advertiser, offeror, or seller at comparably low prices; to provide 
a remedy against obstruction in the free flow from factory to consumers of 
products identified by trademarks used in commerce when such obstructions 
are caused by price practices which interfere or tend to interfere with profitable 
sale of such products by manufacturers, distributors, wholesalers, and retailers 
thereof; to foster the preservation of independent manufacturers, distributors, 
wholesalers, and retailers by enabling them to sell such products at prices yield- 
ing a reasonable return for their respective functions in production and dis- 
tribution ; to protect independent manufacturers of such products against inter- 
ference with the normal flow in commerce through regular channels of distribu- 
tion, including distribution by sale to distributors, wholesalers, and retailers; to 
promote competition; to prevent monopoly; to provide civil rights and remedies 
in the interest of effectuating one or more of the stated purposes; and to estab- 
lish such civil rights and remedies as lawful notwithstanding any express or 
implied prohibition in any other Act or Acts of Congress, whether the antitrust 
laws, the Federal Trade Commission Act, the Robinson-Patman Act, or other 
Federal legislation. 

(1) The sale, offering for sale, or advertising of any product which bears (or 
the label or container of which bears) a trademark used in commerce, which 
product is in free and open competition with products of the same general class 
produced or distributed by others, at less than the applicable minimum price 
designated in writing by the owner of such trademark to any person who sells, 
offers for sale, or advertises any such product, shall be unfair competition; and 
any person who so sells, offers for sale, or advertises any such product shall be 
liable to a civil action by the owner of such trademark for injunctive relief as 
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hereinafter specified: Provided, however, That nothing herein shall permit any 
person whatsoever to make any agreement or agreements whatever with any 
competitor or competitors in any way pertaining to sale or resale prices: 
Provided further, That nothing herein shall preclude selling, offering for sale, 
or advertising any product at less than the price designated by any owner of a 
trademark used in commerce in any of the following cases: 

(a) When such trademark is removed or wholly obliterated from the product, 
label, and container and no use of or reference to the trademark or source of 
origin symbolized by the trademark is made in any way, directly or indirectly, 
in connection with any such selling, offering for sale, or advertising. 

(b) In closing out the owner’s entire stock of products identified by such 
trademark or trademarks for the bona fide purpose of discontinuing dealing in 
such products if the person closing out has first given the owner of such trade- 
mark or trademarks reasonable notice in writing of the intention so to close 
out and an opportunity to purchase such stock at the net price paid therefor by 
the person proposing so to close out and if, such opportunity having been re- 
jected or not acted upon, plain notice of closing out be given to the public in 
connection with all such selling, offering for sale, and advertising. 

(c) When the products are actually damaged, defective, deteriorated, or 
secondhand and conspicuous notice of the fact is given to the public in connec- 
tion with all selling, offering for sale, or advertising thereof and notice thereof 
is affixed to all products so sold, offered, or advertised. 

(d) In advertising, offering for sale, and selling by any officer acting under 
the lawful order of any court of competent jurisdiction. 

(2) Any price or prices designated pursuant to section (1) hereof may be 
changed from time to time by the owner of the trademark. 

(3) The word “commerce”, wherever used in this Act, means all commerce 
which may be lawfully regulated by Congress. 

(4) Under and subject to the provisions of section (1), it shall be lawful to 
designate resale prices differentiated with reference to any criertia not other- 
wise unlawful, including, but not limited to, designation of different resale 
prices applicable to the same product for sales by distributors, wholesalers, and 
retailers, as well as designation of prices providing for quantity or functional 
discounts, as well as providing for differentiation of prices as between or among 
geographical areas. 

(5) Any owner of a trademark used in commerce suffering or reasonably 
anticipating damage by reason of any violation or threatened violation of any 
provisions of this Act may bring suit in any Federal court of competent jurisdic- 
tion without respect to the amount in controversy and shall be entitled to in- 
junctive relief, preliminary and permanent, prohibiting violation, as well as 
to costs of suit, including a reasonable attorneys’ fee. Proof of one or more 
sales at less than the minimum prices designated pursuant to any provision of 
this Act shall be presumptive evidence of injury. 

(6) Nothing in this Act shall require any owner of any trademark used in 
commerce to designate any price or prices on any product. 


APPENDIX 2 
HXxcerpts FROM AN ARTIOLE BY Louis D. BRANDEIS 


(From Harper’s Weekly, November 15, 1931; partially reprinted in The Social 
and Economic Views of Mr. Justice Brandeis, Vanguard Press, 1930) 


If a dealer is selling unknown goods or goods under his own name, he 
alone should set the price; but when a dealer has to use somebody’s else’s name 
or brand in order to sell goods, then the owner of that name or brand has an 
interest which should be respected. The transaction is essentially one between 
the two principals—the maker and the user. All others are middlemen or 
agents: for the product is not really sold until it has been bought by the 
consumer. Why should one middleman have the power to depreciate in the 
public mind the value of the maker’s brand and render it unprofitable not only 
for the maker but for other middlemen? Why should one middleman be al- 
lowed to indulge in a practice of price cutting, which tends to drive the maker’s 
goods out of the market and in the end interferes with people getting the goods 
at all? 
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When a trademarked article is advertised to be sold at less than the standard 
price, it is generally done to attract persons to a particular store by the offer 
of an obviously extraordinary bargain. It is bait—called by the dealers a 
leader. But the cut-price article would more appropriately be termed a “mis- 
leader”; because ordinarily the very purpose of the cut price is to create a 
false impression. 

The dealer who sells the dollar Ingersoll watch for 67 cents necessarily loses 
money in that particular transaction. He has no desire to sell any article on 
which he must lose money. He advertises the sale partly to attract customers 
to his store; but mainly to create in the minds of those customers the false 
impression that other articles in which he deals and which are not of a standard 
or known value will be sold upon like favorable terms. * * * 

A single prominent price cutter can ruin a market for both the producer and 
the regular retailer. And the loss to the retailer is serious. 

On the other hand, the consumer’s gain from price cutting is only sporadic 
and temporary. The few who buy a standard article for less than its value do 
benefit—unless they have, at the same time, been misled into buying some 
other article at more than its value. But the public generally is the loser; and 
the losses are often permanent. If the price cutting is not stayed, and the manu- 
facturer reduces the price to his regular customers in order to enable them to 
retain their market, he is tempted to deteriorate the article in order to pre- 
serve his own profits. If the manufacturer cannot or will not reduce his price 
to the dealer, the consumer suffers at least the inconvenience of not being able 
to buy the article. * * * 

The position of the independent producer who establishes the price at which 
his own trademarked article shall be sold to the consumer must not be con- 
fused with that of a combination or trust which, controlling the market, fixes 
the price of a staple article. The independent producer is engaged in a busi- 
ness open to competition. He establishes the price at his peril—the peril that, 
if he sets it too high, either the consumer will not buy, or, if the article is never- 
theless popular, the high profits will invite even more competition. The con- 
Sumer who pays the price established by an independent producer in a com- 
petitive line does so voluntarily; he pays the price asked, because he deems 
the article worth that price as compared with the cost of other competing arti- 
cles. But when a trust fixes, through its monopoly power, the price of a staple 
article in common use, the consumer does not pay the price voluntarily. He 
pays under compulsion. There being no competitor he must pay the price fixed 
by the trust, or be deprived of the use of the article. * * * 

The competition attained by prohibiting the producer of a trade-marked arti- 
cle from maintaining his established price offers nothing substantial. Such 
competition is superficial merely. It is sporadic, temporary, delusive. It fails 
to protect the public where protection is needed. It is powerless to prevent the 
trust from fixing extortionate prices for its product. The great corporation 
with ample capital, a perfected organization, and a large volume of business 
can establish its own agencies or sell direct to the consumer, and is in no 
danger of having its business destroyed by price cutting among retailers. * * * 
The process of exterminating the small independent retailer already hard 
pressed by capitalistic combinations—the mail-order houses, existing chains of 
stores, and the large department stores—would be greatly accelerated by such a 
movement. Already the displacement of the small independent businessman by 
the huge corporation with its myriad of employees, its absentee ownership, and 
its financier control presents a grave danger to our democracy. The social loss 
is great; and there is no economic gain. But the process of capitalizing free 
Americans is not an inevitable one, It is largely the result of unwise, manmade 
privilege-creating law, which has stimulated existing tendencies to inequality 
instead of discouraging them. Shall we under the the guise of protecting com- 
petition, further foster monopoly by creating immunity for the price cutters? 

Americans should be under no illusions as to the value or effect of price cut- 
ting. It has been a most potent weapon of monopoly—a means of killing the 
small rival to which the great trusts have resorted most frequently. It is so 
simple, so effective. Farseeing organized capital secures by this means the 
cooperation of the shortsighted unorganized consumer to his own undoing. 
Thoughtless or weak, he yields to the temptation of trifling immediate gain, and, 
selling his birthright for a mess of pottage, becomes himself an instrument of 
monopoly. 
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Mr. Weicer. My name is Stanley A. Weigel. My address is 275 
Bush Street, San Francisco, Calif. A member of the law firm of 
Landels, Weigel, & Ripley of that city, I appear at the request and 
on behalf of the California Pharmaceutical Association, a non- 
profit, statewide organization. Its membership includes most of the 
drugstores and pharmacies engaged in business in my home State. 

A copy of the association’s request and authorization that I appear 
in its behalf has been filed with the clerk of the subcommittee. The 
association has been good enough to give me complete freedom with 
respect to my testimony before you and my sole aim is to offer the 
truth as I see it. 

In careful consideration of the objectives underlying H. R. 10527, 
each member of this committee deserves the deep thanks of all who 
seek to preserve free enterprise in our country. I would have you 
believe that this is no mere perfunctory expression. 

It is born of many years of experience in the fields of law relating 
to distribution of mass produced consumer goods identified by tr ade- 
marks. It is born of long observation of the realities of the American 
market place, as distinguished from theories and platitudes about it. 
It is born of those unadorned truths which businessmen share with 
their lawyers. 

There are, of course, many reasons for the current business reces- 
sion. It will not be cured by any panacea. At the same time, I think 
all would agree that any sound measure which will work in the direc- 
tion of improvement is desirable. 

One force feeding the recession exists because of failure to remedy 
an unwholesome, unnatural, and dangerous condition which obstructs 
the free flow of many trademarked products from American factories 
to American consumers. 

Until about a year ago, sales of such products were thriving. Now 
they sag and slump. In regard to them, the signs of distress in the 
market are plain. Some of the sy mptoms bear a chilling resemblance 
to those attending the great depression. 

Price wars on trademarked commodities are rampant. There are 
more and more sales of bankrupt stocks. There are more and more 
distress sales resulting for business liquidations in other forms. 

The start of the decline in the sales of many well known trade- 
marked products coincides with the emasculation, by judicial decision 
of State and Federal fair-trade laws. The effective operation of these 
laws was undermined by a series of decisions during the last year. 
The number of State laws rendered inoperable by State court de- 
cisions reached 15. One or more Federal court decisions in effect gave 

mail-order houses a complete license to circumvent the laws of the 
remaining 30 fair-trade States. Yet another high Federal court de- 
cision denied, for artificial reasons, a number of manufacturers the 
right to avail themselves of the protection afforded by fair-trade laws. 

"The consequence of these decisions was disastrous. They opened 
the door wide to economic evils which, at intervals since the turn of 
the century, have plagued independent manufacturers, distributors, 
wholesalers, and retailers of trademarked products. 

What happened and what continues to happen is this: 

Hundreds upon hundreds of independent manufacturers produce a 
variety of consumer goods identified by trademarks denoting the re- 
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spective manufacturer as the producer. The individual manufacturer 
advertises the product and the trademark to create consumer interest. 
He also advertises a standard retail price. 

That advertised price performs a number of useful, indeed, neces- 
sary functions. First, it enables the prospective consumer to decide 
if he or she is interested in the particular product at the particular 
price as against competing products at the same or different prices or 
as against wholly different products for which the consumer may 
prefer to spend his money. 

In the second place, the advertised price represents each manufac- 
turer’s best judgment, based upon reckoning with competition of all 
kinds, as to what consumer price will support fair profit to whole- 
salers, to retailers, and to the manufacturer himself in covering the 
costs of production and distribution. Third, the retail or consumer 
price is customarily the basis for determining trade discounts. 

Unless the independent manufacturer of such trademarked products 
has some means of establishing and maintaining a reasonably stand- 
ard price to consumers, his access to the market can be destroyed 
through no fault of hisown. Here is precisely how that happens, how 
it has happened intermittently in the past since 1900, how it has hap- 
pened during the course of the last year, and how it is happening at 
this very moment. 

For purposes of illustration, I use fictitious names, fictitious prod- 
ucts, and fictitious prices, but the resemblance to real manufacturers, 
real products, and real prices is intentional and accurate. 

The American Clock Co. is an independent producer of electric 
clocks. A small but prosperous manufacturing concern, it is one of 
more than 20 domestic producers of electric clocks. It is in direct com- 
petition with each ran all the others. Its best-known, best-selling 
product is an electric clock produced at retail at $10. It calls this clock, 
let us say, the American Ten. It nationally advertises that clock 
under that name at that price. 

The American Clock Co. sells the American Ten to independent re- 
. tailers. It depends upon such retailers throughout the country to 
| make the American Ten available to consumers everywhere. The 
clock is a good and serviceable one. It brings good value to consumers 
at the $10 price, which returns no more than a reasonable profit to 
the average retailer. The American Clock Co.’s price to retailers 
yields the manufacturer, in turn, no more than a reasonable profit 
above cost of production and overhead expense. 

Consumers buy the clock at the $10 price. Each time a consumer 
selects the American Ten, he has chosen it over scores upon scores 
of other electric clocks produced by other manufacturers and avail- 
able at a wide range of prices running from $4 to $40 or more. The 
American Clock Co. prospers. Retailers sell the American Ten, doing 
well on the item. 

Then one retailer in the city of Midtown, U. S. A., gets what he con- 
siders to be a bright idea. It suits his type of retail operation, which 
he carries on under the name of Bargain Discount Center. He buys 
some American Tens from the American Clock Co., or, if the American 
Clock Co. declines to sell him, he talks some of the many retailers of 
American Tens in Midtown into selling him a supply. He then adver- 
tises the American Ten at $6.99. At this price, the sale brings him little 
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or no profit above invoice cost and overhead expense of doing business. 

But consumers flock to his store to buy the bargain. Bargain Dis- 
count Center has thus developed what the trade calls store traffic. The 
customers who come in to buy the bargain on the American Ten may or 
may not actually purchase it. Some may have been persuaded to buy 
another clock, which yields high profit to Bargain Discount Center. 
Or they may buy the American Ten at $6.99, but be persuaded during 
their visit to buy something else, as well, on which the retailer makes 
a handsome, or even an unconscionable, profit. The proprietor of Bar- 
gain Discount Center has many articles in his store which are blind 
or not well known and on which his gross selling margin ranges any- 
where from 75 to 300 percent. 

All the other retailers in Midtown who handle the American Ten 
find that they can no longer sell it at the $10 price. They must either 
meet the cut price or lose the sale. If they meet the $6.99 price, the 
chances are that the Bargain Discount Center, or some other retailer 
aping it, will drop the price even lower. When the salesman for the 
American Clock Co. whose territory includes Midtown calls upon the 
regular retailers urging them to buy more American Tens, he gets no 
orders, but does get plenty of abuse. The great number of regular 
retailers just don’t buy products which they cannot sell at a fair 
price, including a reasonable profit. 

Neither, for that matter, does the price cutter, as to the bulk of his 
stock in trade. He is engaged in business for profit, not in charitable 
good works. The price cutter loses interest in the American Ten after 
his quick exploitation at the bait or leader price of $6.$9 has served 
its purpose and lost its punch. Sales of the American Ten in Midtown 
come to a virtual standstill. 

But Midtown is only one American community. There are thou- 
sands upon thousands of others. Each has its own prototype of Mid- 
town’s Bargain Discount Center. In each community the exploitation 
of the American Ten is repeated, and in each the results are the same. 

American Clock Co.’s production and its own sales of the American 
Ten are, perforce, reduced, seriously reduced. 

At least some of the workingmen and workingwomen employed in 
the American Clock Co.’s factory are laid off. So are some of its 
salesmen. Thus, new names are added to the rolls of the unemployed. 
Unless the picture changes for the better, there will be others. 

That is far from all. 

We have already multiplied Midtown by the many thousands of 
other communities and cities in the United States in order to see the 
larger picture. But we have been considering only the American 
Clock bs. and its principal product. We must multiply again and 
again and yet again, because the American Ten is only one of thou- 
sands of well-advertised, well-known products produced by independ- 
ent manufacturers and sold at standard prices under well-known 
trademarks throughout the United States. One by one, or in groups, 
countless other trademarked products, ranging from pens to perco- 
lators to refrigerators, meet the same fate. 

The degree of shrinking sales may vary on different products. 
Some manufacturers may be less hard hit than American Clock Co. 
Others may suffer even more. The important fact is that sales shrink 
all along the line. The cumulative effect is serious and altogether 
bad for the economy. 
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Regular retailers lose business on item after item. They must re- 
trench to stay alive. So, they pare expenses. They cut down on 
clerks and other help. They reduce purchases to the bare minimum. 
They are slow in paying their bills. 

Plainly, the overall result is critical dislocation and damage to the 
normal processes of distribution of well-advertised, well-known, trade- 
marked commodities previously sold at fair prices in open competition. 

Prior to the disclocation, the flow of goods from factory through the 
normal channels of distribution to users provided good livelihoods 
for countless consumers, including not only the hundreds of thousands 
of employees of the manufacturers and retailers involved, but, as well, 
the owners of these thousands upon thousands of business entities 
throughout the United States, who, themselves, are consumers. 

This dislocation does not end with curtailment of direct payrolls 
and reasonable profits. It extends much further. It hurts, for exam- 
ple, carpenters and glassworkers and bricklayers. No sensible manu- 
facturer enlarges his factory when business is on the downgrade. Nor 
do sensible retailers enlarge stores already too big for the available 
patronage. 

It is of the utmost importance to understand and get at the root 
of the whole destructive process. It stems directly from the claimed 
right of a few retailers to use trademarks they do not own, to use 
them for purposes which are not forthright, and heedless of injury to 
the trademark owners. 

Referring back to the example of the American Clock Co., not one 
of the retailers who caused the trouble would have had the slightest 
interest in the American Ten if it had not been identified by a widely 
advertised, well-known trademark symbolizing the goodwill of the 
producer. Every one of them would have spurned the sale of the 
identical clock unless they could use the goodwill of the American 
Clock Co. as an aid in selling it. 

To be sure, they owned the clocks. Their titles to those physical 
commodities were clear and valid. But they did not own the trade- 
mark identifying the clocks. Their real interest was in what the 
did not own. In coupling the trademark, which they did not own, wit 
misleading and uneconomic prices, they appropriated, indeed, misap- 
propriated, the good name of another to further their own ulterior 
purposes, 

The resulting damage to the American Clock Co. was more devas- 
tating than a fire at the factory. This was so, not only because of 
the financial damage, but as much or more because of the permanent 
injury to the goodwill of American Clock Co. and its good name, as 
symbolized by its trademark. 

In any case, the end result of this species of trademark piracy has 
been damage not only to the trademark owners, but, as well, to inde- 

endent retailers. There has been no economic health in the whole 
ce There has been nothing but manmade, economic disease. 

The price-cutting tactics I have described are known in the trade, 
have long been known, as bait and leader selling. The serious con- 
sequences to the free-enterprise system which stem from these practices 
are clear. Hundreds of manufacturers and thousands upon thousands 
of retailers can provide corroborative evidence. 

It seems to me that it makes no sense whatever and that it leads 
to nothing but destructive chaos to deny manufacturers of trademarked 
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roducts a reasonable means of self-protection against such injury 
y enabling those who wish to establish standard prices on their own 
products only. 

Such means are not denied to the huge, well-financed giants engaged 
in manufacturing or retailing, or in both. 

Chainstore corporations, each with scores or hundreds of retail out- 
lets in the United States, fix the prices day in and day out, in their 
uncontrolled discretion, in every one of their stores upon goods sold 
under their private labels, They are doing it at this very moment 
right here in Washington and in thousands of other cities, commu- 
nities, and marketing centers throughout the Nation. 

The large, well-financed dominant manufacturers are not denied 
the advantage of establishing standard prices to consumers every- 
where. They do it by opening their own retail stores or by placing 
their products on consignment with retailers. By the consignment 
device, each retailer acts the agent of the manufacturer in selling to 
consumers, turning the sales price over to the manufacturer, after 
deducting a selling commission. 

These forms of price fixing by the great retail chains or the highly 
financed manufacturers are not necessarily wrong or unlawful. Mo- 
nopoly or attempts to monopolize being absent, I would not lend my- 
self to any such suggestion. 

The wrong lies in denying an 4 opportunity to independent 
manufactuers to exercise a comparable privilege in marketing through 
independent distributors, wholesalers, and retailers. 

The denial of that equality of opportunity has far-reaching social 
and economic consequences. Let me illustrate. The resources and 
reputations of such huge retailers as, for example, Sears, Roebuck 
and Montgomery Ward enable them to satisfy consumers that the 
latter can safely rely upon their private brands. Such large retailers 
can and do engage in research. They can and do undertake testing. 
They can and do advertise nationally. They can and do carry out 
many other functions essential to mass production and distribution of 
consumer goods. 

The small retailer is not so positioned. If he is to survive, he must 
be able to sell, at a reasonable profit, products of independent manu- 
facturers who have developed consumer confidence in their goods as 
a result of the requisite research, testing, national advertising, and 
other functions essential to mass production and distribution. The 
small retailer must, in other words, rely in part upon the reputation 
of the manufacturer. 

There are those who argue, at least privately, that the country 
might be better off if manufacturing and retailing were concentrated 
into a small number of large corporate organizations. That seems to 
me to be a dangerous point of view. I believe that great numbers of 
small, independent, flourishing businesses are vital to economic free- 
dom and, in the end, even to political freedom. 

The failure to allow independent manufacturers and retailers 
equality of opportunity with the industrial giants in establishing ef- 
fective resale prices is, in its long-term effects, more disastrous than 
breeding and feeding business recessions, It fosters monopoly. The 
independent manufacturer and the independent retailer, caught in the 
squeezing vise of the artificial prohibition against reasonable self- 
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protection on prices, turn to merger. The big get bigger. The small 
get smaller, to the vanishing point. 

And in the long run, the ooo the big get, the greater the need for 
Government control. This is not because bigness is bad. It is because 
bigness is powerful. Big power, economic or other, simply has to be 
controlled to protect the public welfare. And the more Government 
control, the more the American free enterprise system must yield, in 
one form or another, to the techniques of a controlled economy and 
of economic regimentation, always the inevitable forerunners of other 
aspects of statism. 

If the objectives of the Harris bill are so sound and if the evils at 
which it is aimed are so dangerous, why the hue and cry in opposition ? 

While the answer to that question is complex, it is clear. It will 
emerge from a little quiet, careful analysis. 

Part of the opposition comes, of course, from the small segment of 
business interests which profit by bait and leader practices. Directly, 
as well as through propaganda fronts, they create a self-serving clamor 
by charging price fixing and consumer gouging. As to those who 
thrive on bait and leader practices, the less attention paid to the 
tumult and cry they raise and instigate, the sooner the truth will be 
reached. 

When we analyze down to the bare bones the demands of the bait and 
leader practitioners, we find that they themselves insist upon the right 
to fix prices without restraint, unconscionably low prices on standard 
trademarked, well-advertised products and unconscionably high prices 
on unbranded or unknown goods. 

There is another powerful source of opposition to accomplishment 
of the objectives of the Harris bill. For reasons that are obscure, I do 
not say invidious, it appears that many magazine and newspaper pub- 
lishers editorialize against resale price maintenance. I have never 
been able to understand this. I still do not. I have yet to see any cut- 
ting of the newsstand price of any well-known magazine or newspaper. 
I suspect, and think you will agree, that any news vendor who under- 
took to make a practice of selling any nationally known magazine or 
newspaper at less than the price printed on its cover would soon be out 
of the business of handling it. You will agree, too, I am confident, that 
neither the elimination of such price cutting nor effective reformation 
would be challenged by Government agencies. 

Opposition to accomplishment of the objectives of H. R. 10527 has 
been traditional on the part of the Antitrust Division and most of 
the members of the Federal Trade Commission. There can be no 
question of the integrity of this opposition nor its underlying good 
faith. But the wisdom of the opposition must stand or fall on facts. 
I am inclined to believe that the opposition of these Government agen- 
cies stems in part from traditionalism and in part from habitual, but 
erroneous, equation of voluntary price maintenance on trademarked 
commodities with completely different forms of price fixing, which do 
damage the free enterprise system. I shall have more to say about the 
latter in a moment. 

There is a current of strong opposition to the fair trade idea among 
economic experts and teachers. That opposition is highly vocal, but 
by no means unanimous. 
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The views of the experts who attack voluntary resale price main- 
tenance on trademarked products must be evaluated in the light of 
economic reality, not ivory tower theory. Upon that evaluation, they 
have one point on which they are absolutely right. They tell us, and 
it is true, that if a manufacturer of a trademarked product is per- 
mitted to establish a standard resale price and that if | he does so, the 
retailer whose cost of doing business may be lower than that of some 
of his competitors cannot pass the savings on to the consumer as to 
that particular product. 

That is true. Nothing is gained by denying it. But it is not 
the complete truth. It is also and equally true that the economic havoc 
and ruin I have described is the direct result of bait and leader prac- 
tices. It is also and equally true that there is no effective protection 
against bait and leader practices except along the lines of the remedies 
provided by H. R. 10527. 

It is incidentally true, it seems to me, that there is nothing basically 
wrong nor economically unsound in permitting the more efficient re- 
tailer, to a degree at least, to make more profit than the inefficient. 
Greater profit is hardly an inappropriate reward, in our free enter- 
prise system, for greater efficiency or service or know-how. 

But whether or not there be agreement upon that, I submit that, in 
any case, the lesser public good must yield to the greater. The adverse 
social and economic consequences of bait and leader practices com- 
pletely outweigh any disadvantage in permitting voluntary resale 
price maintenance on competitive trademarked products. 

But this is not the only answer to the argument of the economic 
experts and teachers who attack the principles underlying H. R. 
10527. I have already pointed out that precisely the same market 
result is achieved by large chain retailers with respect to the goods 
they sell. I know of no statutory law either guaranteeing their effi- 
ciency or requiring them to pass savings on to consumers. And I am 
far from convinced, having seen many examples of incredible waste 
in big business operations, that low operating costs are the exclusive 
product of large scale operations, whether in retailing or manu- 
facturing. 

I have pointed out, too, that resale price maintenance is obtained 
by the industrial giants among manufacturers through establishment 
of their own retail outlets or through the device of consignment. 
Therefore, in addition to the social gain which flows from permitting 
resale price maintenance on trademarked products as the only effec- 
tive remedy against bait and leader practices, it has also the social 
gain of equalizing competitive opportunity on the part of smaller 
independent manufacturers and retailers. 

The clinching answer to the contentions of the economic experts 
who oppose the objectives of the bill before us goes yet deeper. It lies 
in the fact that the important competition, the competition which in 


the end really protects the consumer, is competition between manu- 
facturers. 

It must never be overlooked that measures such as the Harris bill 
do not require the American Clock Co. or any other manufacturer to 
establish any price whatever. It is up to each manufacturer to de- 
cide whether or not he wants to take the risk of establishing a resale 
price on goods identified by his own trademark. 
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Tf he elects to take the risk, he must reckon with competition. This 
is because he cannot avail himself of the rights offered unless there is 
competition. If the resale price established is too high, competitors 
will take business away from him; if it is too low, he will face bank- 
ruptey. The Harris bill does not undertake to repeal the law of sup- 
ply and demand nor the necessity of reckoning with competition. 

Under the safeguards of these measures, if the American Clock Co. 
voluntarily undertakes to establish a price of $10 on its electric clock, 
it can do so only in the face of competition. The existence of fair 
and open competition is an express requirement for the right to exer- 
cise the privilege. If the American Clock Co.’s $10 price is uneco- 
nomic because it is based upon excessively high production or dis- 
tribution costs or for any other reason, one or more competing manu- 
facturers will rush in to provide an equally good product at a lower 

rice. 
7 I repeat, for emphasis, that the measure before us denies the privi- 
lege of voluntary resale price maintenance to any trademark owner 
unless, in exercising it he is willing to face the relentless, constant 
pressure of effective competition. 

Underlying most of the opposition to accomplishment of the objec- 
tives of H. R. 10527 is a most unfortunate misconception which attends 
the term “price fixing.” The phrase is psychologically odious. But we 
must be guided by reason, not by epithet or emotion. 

The plain fact is that there is always price fixing in any economy. 
Some types of price fixing are bad. But that does not make all price 
fixing bad. Indeed, there can be no sale or purchase of anything un- 
less a price is fixed. Every seller has to fix a price at which he will 
sell ; otherwise there can be no trade. 

The price fixing which is bad, antisocial, and uneconomic is price 
fixing by combinations. If competing manufacturers get together 
to fix prices on their competing products, then you have destruction 
of competition. Then you have a beginning of monopoly, if, indeed, 
not monopoly itself. 

Nothing of this sort is involved, permitted, tolerated, encouraged, 
or condoned by H. R. 10527. The opposite is true. Price fixing by 
combination or on monopoly products is expressly prohibited. 

It is not my function here to dwell upon technical, legal points in 
the particular phraseology or details of H. R. 10527. Its direction is 
sound, healthy, and good. So is its substance. Moreover, this com- 
mittee has its own counsel upon whose functions I would not trespass. 
Merely by way of the most tentative suggestion, offered to evoke con- 
sideration, criticism, and improvement, I attach, marked appendix 
1, the rough draft of a measure which it is hoped may suggest useful 
lines of a somewhat modified approach to accomplishment of the im- 
portant goals of H. R. 10527. In this connection, I would underscore 
the tentative character of the draft and that my purpose in offering it 
is for no more than exploratory consideration. 

Truth is not tarnished by the passage of time. The evils against 
which H. R. 10527 is aimed are neither new nor novel. Nor, in my 
opinion, is there anything very new or novel in any current exposi- 
tion and analysis of these evils, particularly in the thoughts you have 
been kind enough to permit me to bring to your attention. 
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The most effective articulation of the whole problem still remains, 
in my view, that made many years ago by Louis D. Brandeis. His 
views and those of his esteemed colleague, Justice Oliver Wendell 
Holmes coincided. In 1913, prior to his ascending the Bench of the 
United States Supreme Court, Mr. Brandeis wrote an article whose 
truths are as sound today as they were nearly half a century ago. 
Reading them, I think you will revere him as a true prophet. For 
the convenience of the members of the committee, there is attached 
as appendix 2 extensive quotation from the article in Harper’s Weekly 
to which I have referred. 

In conclusion, having in mind that the end objective of H. R. 10527 
is to provide independent manufacturers with a means of protectin 
their good names as symbolized by their trademarks against injury, 
suggest that Shakespeare put the whole thing in a very few words: 

* * * he that filches from me my good name 
Robs me of that which not enriches him, 
And makes me poor indeed. 

Now, with respect to Mr. Gwynne and the Federal Trade Commis- 
sion, for whom I have the highest regard, I think it not unfair to state 
that his views about this measure were, if I may say so, a little con- 
fused. I would like to set the record straight at once. 

Mr. Mack. Mr. Weigel, I appreciate that you have rebuttal to make 
to the statement of the chairman, and I will permit you to do so. 
But we are limited on time this morning, and I hope that you will 
not consume too much time. 

Mr. Weick. I certainly will not. And if I do, Mr. Chairman, if 
you but hold up your hand, I will leave in the middle of a sentence if 
necessary. 

It is a very simple thing. The Harris bill is somewhat long, but 
its first sections are concerned with shoring up the McGuire Act in 
aid of the State fair-trade legislation. Its succeeding sections intro- 
duce a new note into the law if enacted. They bring into play two 
powers of the Congress. One of them is the power over interstate 
commerce. The other is the power that Congress has with respect, in 
a sense, to trademarks and their protection. 

The idea of the second section of the law is that if an independent 
producer of trademarked commodities gives notice that those commod- 
ities are to be resold, either at wholesale or retail or both, at a desig- 
nated price determined by the owner of the trademark alone, then 
the power of Congress is brought into play. 

I would like at this time briefly to answer a question that I think 
was put by Congressman Alger or Congressman Avery about States 
rights. I think it was Congressman Alger. 

This law does fortify States rights, for this reason: Under the 
present law, if your State of Texas, Congressman Alger, had a fair 
trade act, which it does not, as you know, but if it should in the exer- 
cise of States rights want to have a fair trade law, that law could be 
nullified, in effect, as a result of Supreme Court decisions, by mail- 
order houses operating in the District of Columbia, for example, or 
in Missouri, and flooding your State with goods at bait and leader 
prices, defying State policy. 

So this statute, if enacted, would shore up States rights in that 
sense. 
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I think I will conclude, because there are so many witnesses, with 
trying to clear up some misconceptions about this term “price fixing.” 

“Price fixing” has an odious sound. None of us likes it. But we 
have to be guided by reason and not by epithet or emotion. This 
seems oversimple. It is overlooked so much. But you realize, every 
time you have a purchase or a sale, you have a price fixing. No seller 
sells without fixing a price at which he will sell, and no buyer buys 
without fixing the price at which he will buy. 

You have still another type of price fixing. The most vocal oppo- 
sition to this measure comes from those who want to use the trade- 
mark, not the commodity, to set what is the effective market price on 
commodities which they have no real interest in, at their own figures, 
because everyone knows that the lowest price, whether it be below 
cost, whether it yield a profit or not, becomes the fixed market price at 
the retail level or at the wholesale level. 

Then, there is a third form of price fixing, which is the bad form 
that leads to monopoly. That is when competing manufacturers get 
together and on goods that should be in competition with each other, 
fix a This is unlawful, and this is not countenanced by H. R. 
10527. 

I have seen what has happened to small business—and my definition 
of “small business” would be a little more generous than the one that 
was made yesterday. In a retail area I would say that today you have 
a small business when you have a volume anywhere from a million 
dollars a year on down to $25,000, in the economy in which we live. 
And I would say that at the manufacturing level in these astronomical 
budgetary days, you have a small business when you have a volume 
of a hundred million or less, down to $25,000. That is my definition 
of a small, independent business. It includes the little fellows. 

Mr. Macx. I would like to say that you are entitled to your opinion, 
but as I mentioned yesterday, it is all relative. The ones I was talk- 
ing about would not be particularly the million-dollar businesses, 
what we refer to as millionaires, but it would be the ones who have a 
business investment of perhaps $25,000 to $100,000 with much of that 
borrowed. That is small business. 

Mr. Wercex. Yes, sir. And that is the great foundation of the 
pa of our economy. I am including them and not neglecting 
them. 

I think, Chairman Mack, that in a question you were asking of 
Chairman Gwynne of the Federal Trade Commission, you may have 
been getting at what I think is the important thing about this measure. 
If the great retail chains, having as many as a thousand stores, some 
of them, throughout the country, want to establish an absolute price 
that nobody can touch, in every one of these stores throughout the 
country, on their own Pr bg eee ty they can do it. They do not 
need this law, they do not need Miller-Tydings, they do not need 
McGuire, they do not need the State fair trade act, so that they fix 
prices all over the country simultaneously at their own discretion ev- 
ery day, day in and day out. Now I am not talking about small 
business. 

Another great group with large financial resources which day in 
and day out fixes prices all over the country and cannot be touched by 
the law is the manufacturer who operates his own retail outlets. You 
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know the type of manufacturers, It is nothing against them, They 
fix prices day in and day out, and no one touches them. 

There is yet another device for fixing prices which is unassailable 
under the present law, and that is the device, if you have enough 
money, instead of selling your commodities to the retailer or the dis- 
tributor, you turn a stock of them over to him on what is called con- 
signment, and technically he then becomes the agent of the manu- 
facturer, and the manufacturer through him is making a direct sale 
to the consumer. ; 

These three methods of what Mr. Gwynne would agree is price fixing 
are unassailed by any law. This measure or one like it, Mr. Chairman, 
is essential if we are going to preserve our free enterprise system, for 
this reason: The small-business man is being squeezed out through 
artificial, manmade laws, which H. R. 10527 is designed to correct. As 
he gets squeezed out, the big get bigger. I have nothing against big- 
ness as such, but I believe with all of my heart and all of my head that 
when this tendency now going on in this country to increase the size 
of business through merger, through elimination of the small man, 
continues, you get big business power. That is not bad, but because 
it is big business power, gentlemen, it has got to be controlled. If you 
start to control more oan more, if we start to control more and more 
through you gentlemen of the Congress, we are leading to regimenta- 
tion and statism and ultimately to political statism. 

It is for these reasons that it seems to me the members of this com- 
mittee in considering this problem deserve the thanks of all of us, and 
I sincerely hope that the result of their deliberations will be enactment 
of a measure carrying out the purposes of H. R. 10527. I would be 
delighted to answer questions, but I know your time is short. Thank 
you, Mr. Chairman. 

Mr. Mack. I wanted to give the members an opportunity to ask you 
uestions. We have one of the very distinguished members of the 
alifornia delegation on this committee, and we are especially proud 

of him, I want to ask Mr. Moss if he has any questions. 

Mr. Moss. I have one question, Mr. Chairman. 

In looking over your statement, I note that in appendix i, you have 
the draft of a bill. Is that offered as a substitute for consideration 
by the committee ? 

Mr. Werce.. Congressman Moss, it is offered, as you will find on 
the next to the last page, simply as a thought for the counsel of this 
committee, for the more active proponents of the measure, Mr. Mer- 
mey and his group. It seems to me that upon study it may be found 
that that measure may have useful ideas and accomplish the objec- 
tives. I am not at all opposed to H. R. 10527. I am for it. It is an 
alternative that perhaps you might want to give some consideration 
to or have your counsel give consideration to. 

Mr. Moss. Apparently, you have given consideration to it. Would 
you commend it to the committee as a possibly better alternative 
than the bill we have before us? 

Mr. Wricet. Congressman, you are putting a fellow Californian 
on the spot. If I did not believe it had something useful for the con- 
sideration of the committee at this time, we would not have offered 
it. And we are not wholly immodest to say so. I think it might be 
simpler and more effective, because it does emphasize the trademark 
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idea. It contains an express provision which I do not think the 
proponents would object to, that if the trademark is obliterated and 
no use is made of it, then the goods can be sold at any price. It devel- 
ops the idea that “he who steals my good name steals trash,” and that 
sort of thing. 

Mr. Moss. Those are all the questions I have, Mr. Chairman. 

Mr. Mack. Are there any other questions? 

Mr. Avery. Just one, Mr. Chairman. 

Mr. Mack. Mr. Avery 

Mr Avery Mr. Weigel, this is not a question on what you said, but 
on something that appears in your statement. 

I noticed “underscored at the beginning of your statement was 
“Predatory price practices in the sale of trademarked articles are 
feeding the forces of business recession and promoting monopoly.” 
Would you interpret that just a little bit? 

Mr. Weicext. Thank you, Congressman, I would be glad to try to. 

In my statement, for reasons because I am a lawyer, ‘T have put, as 
an illustration, what I call the Ameri ican Clock Co., which puts out 
a $10 clock called by trademark “The American Ten.’ > T have shown 
in there what happens in a town that I call Midtown when one of 
the bright retailers gets the idea of selling that clock, which is a good 
value at $10 because it is in competition with lots of other electric 
clocks, when he cuts it to $6.99, which is close to their cost. 

The result is that all the other retailers cannot sell that clock unless 
they meet the cut price. If they meet the cut price, they make no 
money, and if they meet the cut price, Congressman Avery, the fic- 
titiously named Discount Bargain Center there lowers it. 

What happens then ? 

I speak from experience, representing manufacturers. 

The salesman of the American Clock Co. goes to the retailers, the 
regular retailers he has built up over the years, to take orders, and 
he does not get any orders. He gets abuse, because who wants to 
sell, as Mr. Mermey put it, profitless merchandise ? They say “no,” 
they cannot make any money, and they do not want to sell them. 

As soon as the Discount Bargain Center, who lowered the price, has 
enough people into his store as a result of this bait and leader item, 
he is not interested. 

So what has happened, in Midtown, U. S. A.? 

In the first place, the manufacturer gets no orders from Midtown. 
The further result is that the other ret tailers have lost business. 

If you multiply Midtown, which is in my example the typical 
American community, by thousands upon thousands, each having their 
own bait and leader artists that want to use the trademark, they do 
not care about the clock, what happens to my fictitiously named 
American Clock Co.’s sales? They plummet. 

What happens is, people are laid off at the factory of the clock 
company, which is happening in real life, adding to the unemploy- 
ment rolls. What happens is that the clock company, which was con- 
sidering expanding, until about a year ago, when the holes were put 
in our fair trade laws, does not expand, and the carpenters, the brick- 
layers, the mortarmakers, and the glassmakers lose jobs. 

One other thing happens, sir. There is no mystery about this. The 
retailer loses business. He is not going to keep on the same number of 
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clerks to handle the normal business. If he has been thinking of put- 
ting in a new front or enlarging his place of business—and I am talk- 
ing about the small, independent retailer that I have fought for over 
the years, because I believe in him—he is losing business, and he adds 
to the unemployment rolls. He himself loses money. He is a con- 
sumer, like any of the rest of us. 

Then, Mr. Congressman, if you multiply the American Clock Co. 
over the whole Nation, and the manufacturers of other products, 
by 100 or 200 manufacturers in each line, the devastating effect upon 
our economy, I think, is significant. 

I would be clear, sir, if I may, in response to a question about this. 

I am not here saying to the distinguished mambers of this com- 
mittee that the enactment of the Harris bill is going to solve the de- 
pression. It will not. But for reasons indicated, sir, in my opinion, 
enactment of a measure carrying out its purposes will go a long way. 

Thank you for letting me answer. 

Mr. Avery. I completely understand your point of view. I am 
not so sure I am in complete agreement with you, but I do not want 
to consume any further time. 

Thank you, Mr. Chairman. 

Mr. Mack. Thank you very kindly. 

Mr. Avcer. Mr. Chairman ? 

Mr. Mack. Mr. Alger. 

Mr. Atcrr. I appreciate your statement, Mr. Wiegel. 

Most of us would agree, I suppose, that our State constitutions are 
in conformity with the Federal Constitution. Are they not? 

Mr. Weicen. Yes, sir. 

Mr. Areer. I listened to Mr. Gwynne state a moment ago that 18 
States had declared the fair trade situation unconstitutional, accord- 
ing to their State law. Hence, I make the observation that there- 
fore it must be a violation of States’ rights. If we are going to pass 
a law to make them do what 18 of them have said is unconstitutional. 

Mr. Wercet. I think you have a point, and that you are quite right 
about one thing here. I always believe in facing up to the facts and 
the truth. 

While it is true, as you have said, sir, that the enactment of 10527 
would shore up the rights of Texas as if it wanted fair trade, against 
the hunting license, you might call it, granted to the people in the Dis- 
trict of Columbia or Missouri, it is also true that the effect of H. R. 
10527 would be as to those manufacturers—and there are not too many 
of them; it is only about 10 percent who wanted to protect their trade- 
marks for the same reason Sears, Roebuck wants to protect its private 
brands—to enable them, give them some remedy if the goods moved 
in interstate commerce as to the State of Texas. 

So I guess a shorter answer could have been, Congressman Alger, 
you are right but there is this other side to the coin, too. 

Mr. Arcer. I do not know that I am right. I am just thinking 
about it. 

Thank you very much. 

Mr. Beamer. Mr. Weigel, I have one short question I believe can be 
answered briefly. 

Do you think the manufacturers are as interested in the protection 
of trademarks as they are in the protection of their price structure? 

Mr. Wetcet. Mr. Beamer, do you come from Indiana ? 
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Mr. Beamer. Very much so, proudly. 

Mr. Weice.. The reason I mention that is that I think you may 
know that down there, in Elkhart, are the Miles people that manu- 
facture Alka-Seltzer and other well-known drug products. I know 
those people quite well. They may be embarrassed by my mentioning 
their name. They are certainly interested in their good name. That 
is really what they are interested in, and they have fought through 
the years for this. There is nothing new about this problem. 

Mr. Beamer. May I ask a second question that hinges on that? 

Mr. Wetcet. Yes, sir. 

Mr. Beamer. I think you are perhaps right. I was in the manu- 
facturing business at one time, and I think it is true that the manu- 
facturer is due respect in trying to maintain the dignity and reputa- 
tion for their trademarks and their product. 

Does that mean as much to the retailer? 

Mr. Weicet. This is a very important point, Mr. Beamer. I respect 
Sears, Roebuck and Montgomery Ward; I am not talking against 
them. But if you are that kind of an integrated organization, you 
are the manufacturer, if you wish, of your own goods. The resources 
for market testing, for production, for market survey, all the million 
and one things that go into producing a mass-produced product are 
available to you to assess whether or not it will be accepted by the pub- 
lic. This is the advantage, and it is a proper one, that the large 
chain retailers enjoy, either directly through their own production or 
through getting manufacturers to produce goods for them. 

When it comes to the independent retailer, about which Chairman 
Mack was speaking earlier, the small retailer, he does not have these 
facilities. His customers trust him but they are also interested in the 
goods they are buying from him. So he has to rely upon the good 
name of the independent manufacturer who provides him with a prod- 
uct which has been tested, checked, advertised, and accepted. 

This is the way I would answer your question, sir. 

Mr. Beamer. Thank you. 

Thank you, Mr. Chairman. 

Mr. Mack. Thank you. We have enjoyed all of your 3 minutes. 

Mr. Weicet. Thank you, sir. 

Mr. Mack. Mr. R. J. Wilkinson of the Master Photo Dealers and 


Finishers Association is our next witness. 


STATEMENT OF R. J. WILKINSON, EXECUTIVE MANAGER, MASTER 
PHOTO DEALERS & FINISHERS ASSOCIATION 


Mr. Wiixrnson. Mr. Chairman and gentlemen, my name is R. J. 
Wilkinson. I am executive manager of the national trade organization 
in this field, the Master Photo Dealers & Finishers Association, whose 
home offices are located in Jackson, Mich. 

This organization is composed of member firms comprising over 
1,800 of the principal retail] photographic stores and photo finishing 
processors in the United States. Its members are conservatively esti- 
mated to be handling between 65 and 70 percent of the total of all re- 
tail sales of photographic goods, equipment, and services. 

However, the association, now in its 34th year, serves the entire 
industry on all such projects as affect the entire industry’s welfare, and 
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our sectional and national meetings and conventions are open to all 
members of the industry and are participated in by them without 
regard to membership. Our members, and the others engaged in the 
retail photographic business, are about evenly distributed throughout 
the entire 48 States in nearly direct ratio to the population totals of 
the various States. 

In addition to the statements and observations made as executive 
manager of this national association, in which capacity I have served 
for over 24 years, I have, until very recently, been an owner-operator 
of a typical member establishment, composed of a retail photographic 
store and a photo film finishing laboratory operated in combination, in 
this same midcountry city of 85,000 population. This statement there- 
fore is based not only on experiences and contacts with the industry as 
a whole, but from the close personal observations of the problems faced 
in my own business. 

This statement will make no attempt to explore the background of 
legal viewpoints surrounding the important legislation before you, as 
these matters are being adequately covered by other witnesses who are 
better qualified in that field. Rather, it will undertake to discuss 
quite frankly the direct impact on the people and firms engaged in 
the photographic business and the destructive and profitless prices 
being widely forced on retailers generally by the “loss leader” and 
“discount selling” techniques that are now being used by firms who 
claim to be champions of the consumer’s interest. 

Their “baiting” tactics, far from benefiting the consumer, are a 
delusion and snare for the consumer that is also destroying legitimate 
service businesses, and in many places creating retailing monopolies 
in their place. 

We believe it is just as incumbent on the Federal Government to be 
concerned with legislation to restrain monopolies in the field of re- 
tailing and distribution as it is to restrain monopolies in manufac- 
turing. Both work to the disadvantage of the public and the national 
economy. Some retail monopolies are clearly being fostered by the 
lack of some effective controls of destructive loss-leader selling tech- 
niques. Retailing today is no longer an intrastate affair. State bor- 
ders and vast distances no longer provide barriers to retail distribution 
practices, good or bad. 

Superhighways, airmail, and fast transportation and communica- 
tion all tend to expose the photo dealer in Michigan or Colorado to 
the competitive tactics of the worst elements in retail distribution— 
wherever they are located. 

These facts pre up the futility of legislative controls on a per- 
missive, State-by-State basis, such as has been the situation in past 
fair-trading legislation. Only the intervention of Federal legislation 
such as the Harris bill in H. R. 10527, or similar Federal legislation, 
can have any chance of providing effective control of destructive dis- 
tribution practices and Leu “main street” businesses in hundreds of 
cities and towns from withering and dying on the vine. It is already 
happening. 

Far from benefiting the consumer, such activities are driving quality 
brand-name products off the counters and out of reach in thousands of 
stores, both large and small, and forcing them into putting their sales 


efforts elsewhere. The reason is simple—they cannot sell these quality 
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branded goods and oamipenents at a profit, and they cannot meet the 
deep-cut prices used by loss-leader sellers unless they, too, adopt the 
other tactics of such sellers; namely, to “bait them in” and then pres- 
sure them into buying substitutes or other long-profit items. 

We face this Soenatel fact: No one can regularly provide the 
services of retail distribution without a profit. This simple fact is just 
as true in the so-called discount house, the large department store, or 
the smallest camera dealer on main street. The basic costs of salaries 
for sales personnel, rent, light, heat, and taxes, to say nothing of all 
the ol essential and inescapable expenses, must be paid by every 
retailer. 

They must be added to the cost of every manufactured product. It 
thus becomes clear to anyone giving it any study that offers to sell 
brand-name products of quality at prices that barely recover the cost 
of the manufactured product ene stand clearly indicted on the face 
of it as a conspiracy to mislead the public and in some way trick them 
into other purchases that will provide the necessary profit. 

That means frequent substitution of shoddy and inferior brands 
and constant effort to sell quantities of additional merchandise that 
is unidentifiable and carries long profits, or items on which the con- 
sumer has little ability to compare values. 

Taken together, these well-known methods of the professional price 
cutter in the retail business spell deception, misleading advertising, 
and trickery in business. There’s nothing exclusive about it, but it 
has far-reaching implications for consumers as consumers, for consum- 
ers as wage earners, for consumers as operators of business establish- 
ments. 

It substitutes trickery for integrity in business. It puts a premium 
on the production and distribution of shoddy goods and just as cer- 
tainly has the tendency to drive off the market the quality branded 
goods and drive into idleness the laboring people who manufacture 
such goods. 

We believe that it is not stretching the imagination to see that there 
is a definite connection between the last 4 or 5 years of widespread 
retail discount selling and profitless prices for retailers and the present 
slump, depression or recession—whatever you choose to call this slow- 
ing of demand for goods and services. 

In this period, we have seen the rise of the so-called discount house 
and with them a rising tide of profitless selling by conventional serv- 
ice retailers in their frantic attempt to keep their customers and meet 
this predatory competition. Under the onslaught of these firms who 
make a business of baiting the public with loss leaders composed of 
quality brand-name products that have established a value in the 
market, we have seen the utter inadequacy of present permissive, 
State-by-State, fair-trade legislation, to cope with the problem. 

The prosperity of thousands of small, medium, and large service 
businesses has been drained away, their selling and promotional efforts 
reduced, and their employees’ incomes being reduced or failing to be 
advanced with the rising costs of the day. 

All these small-business people are consumers, too, and their in- 
ability to buy because of reduced prosperity or incomes has taken 
them out of the market for millions of dollars of manufactured goods. 
Reduced demand means less manufacturing and less employment.. 
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Lack of profits in several million small-business entorpeians may well 
be the “trigger” that has started the present decline for all elements 
of our economy. 


EFFECTS OF PRICE CUTTING ON PHOTO RETAILERS 


The retail photographic storeselling cameras, lenses, filters, films 
and photo-processing services is essential to the continued growth of 
the photographic industry. It is a business that requires, nay de- 

mands, constant technical and service assistance to the consumer if 
he is to get his money’s worth out of his purchase of photo equipment. 

Without this sympathetic treatment of the consumer, much of the 
business would wither away. Even the customers who prrchase at 
the pr ice cutters or the discount house find it necessary to come to the 
service stores for assistance with their cameras and projectors and, 
inconsistent and unfair as it may seem, that is exactly what thousands 
of them do. 

Customers do not seem to think there is anything unfair about it, 
Time after time in our own store I have had someone come in—some- 
times a person we have spent a great deal of time to sell the idea 
of picturemaking to—and plank down on our front counter a movie 
camera or projector and say, “Look at the bargain I bought in Chi- 
cago”—or New York or some other large center—“How ‘do you run 
the darned thing?” 

This costs the camera dealer real money in providing the facilities 
and paying the personnel to wait on and help such customers, without 
any income. Lack of providing such technical assistance is one im- 
portant way in which the discount house reduces their costs. The 
thoughtless consumer could not care less. 

The retail photographic dealer differs from most other “merchan- 
dising” establishments in the retail field in that practically everything 
he sells is highly recognized, quality-branded merchandise that is 
nationally and locally advertised. He has no place, nor is he able to 
load his counters with unbranded photographic goods of dubious qual- 
ity or price, and he certainly does not have the facilities to attempt to 
sell a volume of little known nonphotographic merchandise to bolster 
his profits. 

Unless he can sell the popular brands of equipment and materials at 
a price that permits a normal profit, he is doomed to certain failure. 
Because his products are exactly the kind of branded items of popular 
appeal that make good “bait” advertising for predatory sellers, nearly 
everything he sells is now being offered at near-cost prices by some- 
one with whom he must compete. 

Take, for instance, the attached catalog of a local firm in my town 
who advertise themselves as a discount house. You will find the entire 
front area of this catalog given over to diamonds, watches, and miscel- 
laneous items, such as ice-cream freezers, hedge trimmers, electric 
sprayers, unknown radios, unknown brands of binoculars and other 
long-profit items, but the “bait” in the book, and you will find their 
names played up in big type, are nationally famous brand names of 
photographic equipment—Eastman Kodak, ‘Polaroid, Argus, Ansco— 
and these offered at substantial discounts in prices that leave no profit 
at all for a retail photographic dealer. 
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His certain failure is clearly written into the current chaotic market 
situation, yet when he goes out of business and is no longer available 
to promote and service this business, even the discount house will no 
longer find it practical to advertise photographic goods as loss leaders 
and will forthwith drop such goods because they will no longer 
attract buyers and serve as bait at discounted prices. 

It is not hard, then, to show that with reduced sales there will be 
reduced employment in the photographic factories and the very con- 
sumer who gloats over his “bargain” finds himself paying over and 
over again in lost earnings. Later in this statement I shall attempt 
to prove this from an actual case study conducted in our own business, 
and do so because it shows so clearly the bad effects of uncontrolled 
na selling that faces all of our retail photographic dealers 
today. 

Before I do so, I want to say that never in the 24 years of my 
service to this photographic business have I received so many letters 
complaining of the hopeless situation facing most retail photographic 
dealers. Many of them are demanding that the association “do some- 
thing” to stop the loss of their business. 

I have just concluded about 8,000 miles of travel to various centers 
from coast to coast and I have never in all the years found so many 
owners quietly looking about for someone to “buy them out”—which, 
interpreted simply, means that they are trying to salvage something 
from their years of work before they finally find it necessary to 
liquidate or go broke. 

Everywhere the same problem, “How can I possibly stay in business 
and meet the loss-leader prices of discount houses?” Many of them 
will not be able to stay in business. For proof, I call your attention 
to the very recent report of one of our leading business papers who 
report statistics from Dun & Bradstreet’s reports in which they point 
out that in the week ended February 6, 1958, business failures jumped 
to 342, while in the preceding week they had reached 326, compared 
with 287 business failures in the same week of 1957. 

They further point out that—and I quote: 

All of the week-to-week increase was concentrated in the retailing and in 
commercial service. All but 3 of the 9 major geographic regions showed an in- 
crease in failures for the week. 


The facts surrounding this destructive price cutting are easy to 
point out, as for example: One of our largest photo manufacturers 
sponsors a popular television show in which, one by one, important 
models of his equipment are demonstrated and explained to the tele- 
vision audience in the intervals between acts. 

These demonstrations always mention the price so that the maxi- 
mum desire to buy will be exerted. You can pick up your newspaper 
the next day and very certainly count on finding the advertisements of 
some predatory nonphotographic “merchandiser” offering that par- 
ticular product for either exactly what it costs from the factory or a 
few cents more. 

What possible motive could they have for baiting the public with 
such a price other than the certainty of exploiting them in some more 
profitable way after they get them into their stores? The legitimate 
service retailer depending on photographic sales simply cannot stock 
and sell such goods under these conditions, so that the brand-name 
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product, on which he can make no profit, is simply pushed under the 
counter and his effort to sell something else in its place is all that is 
left for him to do. Usually, even that is not a very profitable alterna- 
tive in a photographic store. 

As you are aware, price stabilization under State fair-trade laws has 
more or less broken down, not because they are unsound in principle 
but because they have been made ineffective by predatory sellers and 
because they are not effective on a national basis. A vast volume of 

natogeepese equipment and goods have been sold across State lines 
y mail from States that did not have effective fair-trade laws. 

This business has always been secured by advertising of deep-cut 
prices on popular branded items. This, in turn, has made it utterly 
impossible for a manufacturer of nationally advertised and nationally 
distributed products to enforce the provisions of such State legislation 
as was available. 

He could not, in fairness, enforce a price on one group of his dealers 
that left them helpless against those who could not be restrained from 
loss-leader selling from an adjacent area or State. The retail direct- 
mail advertising of such predatory sellers having been placed in the 
hands of his customers has left the local photo dealer helpless. 

He could not sell without meeting such price competition and he 
could not stay in business without a profit. The only alternative for 
him would be to adopt the techniques of these price cutters and set 
up the same schemes to mislead the customer into substitute purchases. 
The success of such a course, on a local basis, dealing day after day 
with the same customers, is short-lived. 


EFFECT OF PRICE CUTTING ON PHOTO FINISHERS 


The photo finisher is the man who operates a processing laboratory 
to develop, print, or enlarge the snapshots made by camera users. He 
is operating a service business and usually is servicing several hundred 
retail outlets, such as drug stores and retail photographic stores who 
do not operate their own photo-finishing plants. 

As a service business, you might conclude that he is relatively un- 
affected by the price cutting that is taking place on photo equipment 
and films, yet quite the contrary is true. There are about 60,000 
drug stores in the country who sell film and take in such photo 
finishing from the public. 

Such stores are successful directly in proportion to the effort and 
investment they make in operating a retail photographic department. 
The more successful of them are, in fact, running small camera shops 
as a department of their drug business. 

The photo finishers spend thousands of dollars and millions of man- 
hours of time trimming windows, helping with photo department 
installations, and assisting them with promoting and advertising such 
photo departments. He must do this in order to expand his own 
income from such dealers through the growth of their photo depart- 
ment, business which, in turn, leads to more and bigger sale: of photo 
finishing. 

Today, many of these stores are throwing out their photo depart- 
ments or at least cutting down their advertising and efforts, reducing 
their investment in such departments simply because they cannot sell 
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photographic goods at the deep cut prices that are being offered by 
professional price cutters and discount houses—and make any profit. 
These are the mass distribution outlets for photo films and inexpensive 
camera equipment. They are important to the photo finisher, they 
are important to the photographic manufacturers, and they are sup- 
plying a convenient local service for the consumer—right where he 
lives. 

Their withdrawal from the business hurts the whole economy, yet 
why should they provide such local services for the consumer if they 
can’t make a profit? Our members who are photo finishers are being 
hurt, too, by the activities of price cutters who are slaughtering the 
prices of the popular items that make such business possible. 


RESALE PRICE MAINTENANCE THROUGH PROPER LEGISLATION IS NOT PRICE 
FIXING 


Our members do not believe in price fixing. Economists all agree 
that to fix the price of commodities and services through collusion and 
agreement between groups of producers or groups of retail sellers 
is unsound and against the public interest. Our lawmakers quite 
rightly have passed laws to prohibit such conspiracies to restrain trade 
and destroy competition. Competition should be preserved by our 
laws just as control of monopoly is a function of good government. 
But the preservation of open competition does not require or imply 
that chaos or demoralization should be the end result any more than 
the existence of a big business implies that it is in fact a monopoly. 

As we see it, it is price fixing and is unlawful for a group of manu- 
facturers, engaged in the production of like goods, to sit around a 
table and conspire to fix the prices of the goods | they produce and sell, 
by agreeing with each other as to what they will charge the dealers 
or the public. 

It is price fixing for a group of retail grocers, retail druggists, or 
retail camera dealers to sit around a table and agree among themselves 
what their charges to the public for services and products shall be. 
Such activity is against the public interest and is clearly and right- 
fully prohibited by law. 

It is quite something else for a manufacturer, having produced a 
product of quality and merit, and having marked it with his name 
and brand to clearly identify his willingness to be responsible to the 
public for this product, to sit down and carefully compute what price 
it is worth and what must be charged to recover his costs and a fair 
profit, and what reward will be the minimum inducement for his dis- 
tributors or retailers that will result in its widespread display and 
selling effort in retail channels, and what price will, in open compe- 
tition with other products of a like kind and other producers of equal 
or greater efficiency, bring his product the maximum number of sales. 
That is the establishment of a fair competitive price in a competitive 
atmosphere. 

Clearly, if he is greedy and sets the price to the public too high in 
comparison with the price set by his competitor, the public can and 
will leave him and his product stranded for lack of sales. It has 
happened dozens of times in the sale of cameras under fair trade 
pricing. 
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By the same token if, in computing his retail selling price, he makes 
his inducement to retailers too low to recover their reasonable costs of 
maintaining a place of business and paying a living wage to their 
employees, the retailer in self-defense must abandon the opportunity 
to handle his product and instead handle the product of any competi- 
tor whose product and price provides a proper reward. 

If, for any reason, in the sale of a alas with or without merit or 
with or without the benefit of fair trade legislation, it is finally priced 
at a level that does not recover the retailer’s costs for doing business 
and paying his help, he has no choice but to discontinue to sell the 
product or go bankrupt inevitably. A third alternative of engaging 
in deceptive advertising and loss leader selling is available and may 
enable some retailers to bait customers into buying shoddy goods in 
sufficient volume to make up their losses. Such tactics are not in the 
publicanterest and should be outlawed. 

The whole process of establishment and maintenance of fair com- 
petitive price is loaded with the consumers’ interest and protected by 
the producer’s own self-interest. It is elementary business economics 
that a schoolchild can see through. It is not economically immoral 
and is not against the public interest. 

It is competitive price setting with the interests of his employees, 
his retailers, and the public carefully balanced to secure for himself a 
maximum number of sales of his product. His establishing of his own 
minimum and maximum retail price, his widespread advertising of 
this product and price, places all of his cards face up in his relations 
with the trade and the public. It guarantees the public that he is 
responsible for the product and that it contains a copetitive value as 
compared with all other products of the same kind, and they are free 
to buy the competing product if the value is less than offered by a com- 
peting producer. 

The honest product with an honest value for the price offered may 
safely be advertised widely with the knowledge that the more people 
who know of the competitive value of the offer, the more sales will 
be made. If, on the other hand, the product lacks value or quality 
characteristics commensurate with the price that has been set, the very 
act of nationally advertising it and its retail price will hasten the 
day when it will not sell at all in competition with a better value offered 
by competition. Clearly, his trade name and trademark and estab- 
lished price become a thing of value to the manufacturer directly in 
oroportion to the number of people who come to have confidence in 
his product and learn of the full competitive value offered for their 
money. 

Having examined some of our views with respect to the fundamen- 
tals of permitting a manufacturer to establish and maintain competi- 
tive resale prices for his product, when such products are in open 
competition with other like products for the same uses, you may well 
ask, “What is the retailer’s interest in such legislation as is proposed 
under H. R. 10527 ?” 


SMALLER RETAILERS FACE DESTRUCTION OF THEIR BUSINESS 


Our interest in the reestablishment of legislation to implement and 
make effective the right of manufacturers to establish and maintain 
competitively established prices for retail distribution of branded 
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trademarked goods and equipment is a fundamental one. Unless the 
selling practices of the predatory element and the retail monopolies 
can be sista; under reasonable control through legislation, which 
inherently forbids and prevents loss leader and bait advertising in 
the selling of such branded quality products, then many service re- 
tailing units of business are inevitably going to be driven out of 
business. 

You have only to examine the business roster of any “main street” 
in America to see for yourselves that even in spite of the nominal re- 
straint against destructive competition that has been exerted during 
the past years when the fair-trade laws have been in partially effec- 
tive operation, hundreds of the smaller independent business estab- 
lishments have been driven out of business, one by one, by the large 
chainstore, department stores, and discount houses. 

I challenge anyone to show me one of such operations that has not 
had as its principal inducement to patronage, the “cut price” adver- 
tising appeal. 

Maybe the best way I can dramatically show what happens to the 
smaller retailers under conditions existing without the fair-trade laws 
is to go back and relate a true story of my own experience. It can be 
duplicated all over the land and in hundreds of nearly identical 
circumstances. 


DESTRUCTIVE PRICE CUTTING HURTS EVERYBODY 


We had operated a retail photographic store for many years, selling 
cameras, films, photo supplies, and equipment. In the period previous 
to the establishment of the fair-trade laws we saw the entry of the 
16-millimeter home-movie camera that has since become a big factor 
in sales. We saw in this new product an opportunity to build up a 
prosperous business for ourselves and our employees. We installed a 
fine home motion-picture department. We manned it with expert, 
trained sales people whose duty it was it promote, sell, and teach the 
use of this equipment. We put in a fine projection room for the free 
use of customers, we collected and mailed their films to the processing 
laboratories without charge. We helped them edit their films and 
taught classes of interested camera clubs the advanced technique of 
getting successful home movies. We kept records and a registry of 
what each customer owned so that we could aid them if equipment was 
lost or stolen; we serviced, cleaned, and oiled their projectors and 
polished their camera lenses—in fact, we built up a long line of cus- 
tomer services which were given without charge to those who pur- 
chased movie equipment—regardless of where they bought it. We 
arranged installment accounts for those who could not otherwise own 
such equipment—I want you to see that we did set up a lot of valuable 
services to aid the customer get picture results for the money he spent. 

Our markup or gross profit on the equipment and film rolls sold in 


the movie department was 3314 percent. Our overhead—the cost of 
rent, heat, light, and sales staff and the other essential costs of keep- 
ing the establishment running, was on the average about 28 percent, 
which, before taxes, left us with a little over 5 percent profit for 
investment and enterprise. Home movies were relatively new and 
for about 2 or 3 years we had this business almost unhampered by 
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predatory cut-price competition. Certainly we did not get rich, but 

we paid our help well and the entire community was benefited by this 

activity. We used to sell from 400 to 700 rolls of movie film per 

month at the regular manufacturer established price—then it hap- 
ened. 

We found ourselves developing new prospects, loaning them cam- 
eras for trial, putting on shows to induce sales prospects to sign on 
the dotted line. Then they started to tell us something like this, 
“Well, Wilkinson, we have decided to buy a movie camera and we 
appreciate your efforts to show us how to use it, but we find we can 
get one in Chicago at a 20-percent discount. If you care to match 
this price, we would prefer to buy it from you, of course.” 

We lost 2 out of every 3 sales we developed during the last year of 
this department. We were still able to keep going on the revenue 
brought in by film sales. Then the dam broke. 

A local catalog company’s retail store—2 blocks away—put in 
movie film for these movie cameras we had sold. They priced it at 
$3.95 per roll—5 cents less than the film cost them and us in Rochester, 
N. Y., where it was made—to say nothing of the transportation. 
They had no other photo equipment or supplies, offered no assistance 
or services to owners, in fact their clerks told customers who asked 
to be shown how to load cameras—“take your camera down to Royal 
Service, they’ll show you all about it.” 

And we did for a time—at our own expense. Our film sales 
dropped from 400 to 700 rolls a month to 15 or 20, and these only to 
folks who had missed the ads. To make a long story short, we had 
to close the department and release three people. Fortunately we 
still had some products and services in other lines or we would have 
quickly gone broke. Macy’s store in New York did the same price 
cutting and drained away many local sales despite 900 miles of 
distance. 

You might well say at this point—“‘It was too bad for you, but 
the public got their film cheaper so in total everything was O. K.” 
That’s one of the mistaken conceptions about this whole subject. 
When a product is driven out of a service store such as ours, the 
public gets hurt, too. Here is how it worked out. At the time we 
closed the department we had sold and created nearly 800 owners of 
movie equipment in our city, which considering population was pretty 
good—good enough that it attracted national attention in trade 
circles. 

Kighteen months after we quit the department, we took a house- 
to-house survey to find out what had happened to this business. We 
found that these folks had received no assistance or service with their 
cut prices. The lack of suggestions and service assistance caused 
enthusiasm to dwindle and equipment to gradually be shelved. When 
enthusiasm died the consumption of film dropped, and when it no 
longer had “mass appeal” as a loss leader, the local cut-price catalog 
store quit handling the film. 

Our survey disclosed that less than 50 of the owners were still using 
the equipment. This drop in the use of the equipment meant that 
back at the factory there was less film manufactured and less pay- 
roll. The people who had bought the equipment lost their invest- 
ment, we lost the department of our business, the manufacturers lost 
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sales and production, and labor lost its wage. Multiply that picture 
by hundreds of instances like it all over this country—some greater 
and others of lesser size and you have an accurate picture of what 
predatory loss leader selling of nationally advertised brand name 
products does to a small business i in the photographic field—in fact 
to the whole national economy. s happening now at an accelerated 
rate. 

As an aside on the consumer’s interest, we know of one local jeweler 
who was a customer of ours normally, but he bought his movie cam- 
era in Chicago at a 25-percent discount and then he and his wife took 
a vacation to Alaska—their first in 18 years. He went up to this 
local cut- ae ice store and bought 30 rolls of film at $3.95 per roll and 
“saved” $2.05 on each one. ‘They didn’t know how to show him the 
loading procedure, the Chicago discount house failed to send him any 
instructions, and he never got a single frame of pictures—no one told 
him he had to leave a loop in loading the camera. Everybody lost 
except the predatory seller who presumably found advantage in cre- 
ating the impression that they are so much more efficient that they 
could sell for less. 


SUBSTITUTION AND “SWITCHING” HURTS THE PUBLIC 


It hardly needs explaining to you gentlemen that when any retailer 
anywhere finds that as a result of the loss leader advertising of 
predatory sellers, he can no longer sell a certain quality branded 
product at a price that will recover his costs, he must discontinue 
the sale of such items and if possible switch his customers to other 
products upon which he can make a profit. 

Even in the big stores using the loss leader techniques in their 
advertising, clerks are taught that art of switching customers, after 
they ask for the advertis ed item, to other products upon which the 
store can make a larger profit. Whenever any product is under such 
price attack, it can ‘be practically driven off the market because it 
becomes unprofitable to those doing the advertising and their com- 
petitors as well. 

The repercussions of this vicious cycle have almost driven out of 
the market certain items at various times. The public finds that 
these quality products are actually hard to find under these circum- 
stances. Statements like, “We are just out,” “We expect a shipment 
next, week” and similar remarks are made to be quickly followed by 
the suggestion of profitable substitutes. The customer frequently 
gets discouraged in his quest and buys whatever he can get. No re- 
tailer, big or little, is going to make it easy for customers to secure 
articles upon which there is no profit or in fact a loss—they go under 
the counter and eventually out of stock entirely. This has the effect 
of penalizing the manufacturer of quality products, encourages the 
producer of shoddy, and tends to force consumers to take inferior 
goods, frequently at the same or a higher price. 

We think the situation was well summed up in the statement of the 
Honorable Colonel Charles H. March, late chairman of the United 
States Federal Trade Commission, who said: 


If the people want monopoly, if they want all the avenues of production and 
distribution in a community controlled by one or a few, then loss-leader selling 
is a way to obtain this. If, on the other hand, they do not want to put all 
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the production and distribution of the necessities of-life into one or a few hands, 
then the competition of the small-business man must be present and unfair trade 
practices must be prohibited * * *. Loss-leader selling is one of the most 
remorseless enemies of healthy competition. 


RETAIL PHOTOGRAPHIC BUSINESS IS ESPECIALLY VULNERABLE TO LOSS 
LEADER SELLING 


Our photo dealers are especially vulnerable to the effects of loss- 
leader advertising and selling. The business to thrive requires that 
the customers receive a great deal of personal service and assistance 
to master the many technical aspects of photography that are involved 
in cameras, lenses, filters, flashlight photography, color, and so forth. 
It requires a staff of specially tramed people to handle such a business. 
The markup or gross profits are nominal, with some items carrying 
a gross profit of less than 30 percent, while the average for the entire 
camera shop is only about 34 percent. Surveys of nearly 300 retail 
photographic stores, to determine their costs of doing business, came 
up with the fact that 28.2 percent of sales was the average break-even 
point in this photographic business. This figure checks out pretty 
accurately with our own field experiences. 

Few of these large predatory merchandisers make any pretense at 
customer assistance, and having driven the service stores out of busi- 
ness or into removing much of the needed services, the public gets 
mighty little of the help and technical assistance that are a built-in 
requirement in th photo business if the consumer is to really get the 
value out of his equipment purchases. 


DESTRUCTIVE PRICE-CUTTING FORCES DILUTION OF QUALITY PRODUCTS 


The destructive price-cutting does not mean real savings to the 
public for no one can afford to stay in business without a reasonable 
profit, If unrestrained, chaotic competition is to, in fact, exist, then 
it is inevitable that there is no stopping point where the independent 
retailer can stand and still remain in business. Inevitably the 
technique of loss-leader selling and price juggling by the big depart- 
ment stores or remote-controlled chainstore organizations and dis- 
count houses will reach all the items in which there is well-estabished 
value and, therefore, consumer preference. 

What then happens to the public’s free choice of products? He 
becomes a pawn in a price war that drives off the market the most de- 
sirable items, and he has himself aided monopoly and brought about 
the scarcity of desirable brands of goods. 

It is well known and long established that once the retail monopolies 
find that the loss-leader price no longer diverts the customers of their 
smaller competitors or the unprofitable cut price has become the new 
standard price in the minds of the public, they too abandon the 
product as no longer serving their scheming purposes. 


Manufacturers, thus faced with the loss of large numbers of their 
retail outlets who can no longer sell their products at a profit, find their 
market gone, their production curtailed and employment lowered. 
They face the urgency and necessity of producing new or other prod- 
ucts from which the top quality characteristics have been removed 
or diluted to a point where they can be offered at the lowered prices 
which the public has been led to believe are sound prices. This 
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“quality squeeze” is the inevitable aftermath of destructive price- 
cutting. Few of the public are competent to detect the adulteration 
which they themselves have forced in their endless pressure to secure 
a low price without regard for other factors. 

Gentlemen, the backbone of the American economy is in the op- 
erations of thousands of small-business units, providing on-the-spot 
distribution of the products of our vast production lines. Prosperity 
at the grassroots is represented by well-paid jobs and improving op- 
portunity at the local level. Any legitimate step vou can take to 
stabilize the growth and progress of small business is a step to 
strengthening our resistance to all the foreign “isms” and socialistic 
scheming. 

Small business wants no subsidies nor does it want competition 
eliminated. We believe that fair trade legislation, inadequate as it 
is now proving to be, has at least demonstrated that in principle it is 
one of the most practical, legitimate influences in giving small and 
independent business an opportunity to operate honestly and thus 
eliminating the tendency to concentration of business in the hands 
of a relatively few big retail merchandising monopolies, which can 
be so easily attained if they are permitted to ruthlessly engage in 
Joss-leader selling. 

Gentlemen, we urge your favorable consideration of the Harris 
bill, H. R. 10527, because we believe that in its present form it will 
go far toward the reestablishment of the main street retailer as a 
sound part of the Nation’s economy. We believe that it represents 
an important and necessary roadblock to the establishment of monop- 
olies in the retail distribution field, and as previously mentioned, we 
think that monopoly in distribution is more damaging of the public 
interest than monopoly in the manufacturing field where much effec- 
tive legislation already exists. 

The retailers of the country should not be forced to allow scheming 
and trickery to exist in business. This first decline in business is seeing 
a slaughter of small distribution establishments and it will continue 
at an accelerated rate unless the Congress provides some controls to 
restore orderly competition. On behalf of the hundreds of photo- 
graphic dealers and photo finishers I represent, and the thousands of 
other retailers with whom they do business, I want to thank you for 
your courtesy and consideration. In conclusion, I would be glad to 
answer any specific questions relating to the problems of photo- 
graphic dealers. 

Mr. Mack. Thank you very much, Mr. Wilkinson. 

We also have Mr. Joseph Fleischaker of the National Appliance 
& Radio-TV Dealers Association, as our next witness. 


STATEMENT OF JOSEPH FLEISCHAKER, PRESIDENT, NATIONAL 
APPLIANCE & RADIO-TV DEALERS ASSOCIATION 


Mr. Frietscuaker. Mr. Chairman, I shall be brief in reading my 
statement. 

Mr. Mack. You may proceed. 

Mr. Fierscuaxer. My name is Joseph Fleischaker. I am testi- 
fying before you today in my capacity as president of the only na- 
tional organization among the 73,000 appliance dealers, employing 
about a half million people, in the United States, the National Ap- 
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pliance & Radio-TV Dealers Association, or “NARDA,” as we call 
it in our trade. 

Our interest in the passage of the Harris bill is based on our con- 
cern over the cannibalizing of valuable capital which smaller dealers 
have invested in our industry, money needed to help bring our mer- 
chandise to the public. We feel this service is important, since appli- 
ances are among the key evidences of the advantages of living in this 
country over any other in the world. 

Many small dealers do a conscientious job of creating interest in 
their merchandise and generating desire for the brands they sell. It 
is disheartening for them to lose the sale to a competitor who offers 
the merchandise for less money because he did not do the creative 
sales job of the little dealer in whose behalf I speak. We, as an 
association, feel it is the responsibility of our Nation’s retailers to do 
a hard, conscientious job of selling. This is not just to perform a 
normal business function, but also to help bolster employment and 
our national economy. We like the idea of preserving the small, 
independent merchant against the ravages of mail order discount 
firms. We feel these independent local merchants are good for their 
communities, our industry, and our Nation. 

Recently it proved necessary for our manufacturers of electrical 
appliances to reluctantly abandon their efforts to enforce fair trade. 
They encountered variable conditions throughout the Nation. It 
was costly to enforce fair trade in a limited number of States. Also, 
fair traded merchandise was mailed at substandard prices from non- 
fair-trade areas—most notably, the District of Columbia—into those 
where State laws were in effect. All these conditions created too 
much discouragement for them to keep on at the formidable task of 
enforcing State-authorized prices. 

There are probably a few imperfections in the Harris bill. All 
the same, we feel it is the best device that has yet been proposed for 
the establishment of conditions in which certain of the manufacturers 
serving our industry may again see fit to set minimum resale prices 
on some or all of the types of merchandise they produce. We believe 
this will have the effect of helping preserve some of the smaller 
merchants in our industry and others. For this reason we are con- 
fident that you will have rendered a real service to our economy by 
your favorable action on the bill. We would also regard this as 
an important step toward the retention of a most desirable element 
in our citizenry and our communities: The small, independent mer- 
chant. 

Thank you, Mr. Chairman. 

Mr. Avery. T want to ask the witness a question. 

Mr. Mack. Mr. Avery. 

Mr. Avery. I have a question that I would like to ask you, and I 
have posed this question before. I presume that your statement is 
largely built around the appliance industry; is that right? 

Mr. Fietscuaker. That is right, sir. 

Mr. Avery. Suppose we enact this legislation. Your State of 
Kentucky and my State of Kansas are both covered by the fair trade 
laws. Suppose we are both in Kentucky, and we both have Zenith 
television contracts, and you are at one end of town and I am at the 
other. Here comes my colleague from Texas, Mr. Alger, along with 











100 FAIR TRADE 


a used television set and wants to trade it in. He comes to me and 
says he wants to trade in, and I say, “That is a pretty good set. 
I will allow you $50 on the new one.” Then he goes down to you, and 
you say, “What did he offer you for that? Fifty dollars? That is 
no offer for that. I will give you $100 on a new one.” 

Will you explain to me how fair trade laws are going to be operat- 
ing when you have an appliance of that size where there is a trade 
involved in the transaction ? 

Mr. Fierscuaker. Congressman, I would like to answer that 
question in this way. I think those questions are always answered 
in the economic market place, that those problems are always set- 
tled on the basis where men will be eliminated by that kind of 
bartering. 

We think a fair retail market price on trade-ins is the salvation. 
The great problems that we have had in recent bankruptcies in the 
Eastern States and also on the seaboard, a little further south, have 
been caused by unrealistic trade-ins. As soon as the merchant finds 
out he is not making a realistic trade-in, he is going to be out of 
business. There is no great well to dig into. 

Mr. Avery. I cannot quite follow you on_ that, because all he is 
doing is cutting his margin of profit by allowing an unrealistic trade- 
in price; it that not right ¢ 

Mr. FreiscnaKker. That is right. 

Mr. Avery. Is that not what the same merchant is doing that we 
are trying to pass this legislation to take care of in the first place? 
He is unduly reducing his margin of profit. We say he is big enough 
so he can do it, but the little fellow is not. 

This gives me quite a lot of concern. 

Mr. Fieiscuaker. I was with the dealers in Kansas, in Wichita, 
yesterday, and I found out their problems on trade-ins were the same 
problems I was encountering in Louisville, Ky. There was a certain 
fair market price they had to get in order to stay in business. Their 
cost of doing business was the same, almost, in Wichita as in my city. 
They would outtrade me and give anything more than this merchan- 
dise is worth. Eventually, time will catch up with them on the finan- 
cial angle. 

Mr. Avery. Why is time not catching up with these merchants that 
are discounting prices in the first lace? 

Mr. Fietscuaker. As the gentleman previously explained, they are 
using a lot of this merchandise to tarnish the label, as I would like to 
put it, and to create false values and false impressions. 

As I was riding across the country yesterday, I noticed in every 
paper there were loss leaders from great manufacturers, products 
which were limited one to a customer, to come in and get an electric 
iron or a coffee percolator; and right next to this ad was one for a 
nondescript piece of merchandise that I am sure upon investigation 
would prove to yield a fair and legitimate profit and bring in this cus- 
tomer unknowingly into his store and then catch him on something 
else. 

This is a sort of leveling. We do not feel that the electric appliance 
business should be a football to entice customers to come in and buy 
a ball of wax. 
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Mr. Avery. If I understand your explanation, it is that the distinc- 
tion between the cutting of a reasonable margin of profit on an in- 
flated trade-in and just a straight discount is, under the straight 
discount, they do not anticipate enough volume so that it really hurts, 
and they can offset it some other way. But going into an unlimited 
volume of business with inflated trade-in will sooner or later catch 
up with them and take them out of the market. 

Mr. Moss. Will you yield at this point? 

Mr. Avery. Yes. 

Mr. Moss. Is there not a more basic difference? The discount 
house’as a rule, in appliances, does not attempt to service what it sells. 

Mr. FierscHaker. That is right, sir. 

Mr. Moss. And service on appliances can be a very heavy item to 
the retailer. 

Mr. Fieiscuaker. That is right. 

Mr. Moss. The discount house sells it in the carton, as a rule, and 
if there is a trade-in, most of the time he will not take it, but if he 
does, he does not allow very much. . 

Mr. Fieiscuaker. That is right. He usually does not takes a 
trade-in. 

Mr. Moss. But the retailer, the one who is trying to build a repu- 
tation, will take care of the service. But if he consistently gives over 
value on his trade-ins, he is going out of business, because his gross 
cost of doing business is just about the same as yours. If you take that 
from the gross profit, it does not leave very much profit. 

Mr. FierscHaKker. That is right. 

The great problem I want to tell you is that, for instance, we sell 
an electric iron from a name manufacturer. That same electric iron 

yas sold in my hometown by a newspaper coming from another town. 
The man wrote in and bought the electric iron. It went bad. He came 
in to see me, and I said, “You did not buy it from me.” He said no, 
he did not, and he wrote a letter to the company he bought it from. 
As a result he was told to pack the iron up, put it back in the mail, and 
send it to the manufacturer, who in turn would take care of it. I 
could have done the same job for a very small fee, but he felt this was 
a guaranty included in his warranty, and he had a right to expect 
that. 

You have a built-in confidence in appliances. When you talk about 
a television or a refrigerator, you expect it to work when it gets to 
your home, and you have to look to the source of that manufacture for 
that confidence. 

Mr. Moss. Is that not, then, one of the problems you have, the 
failure of the discounter to give service, which damages the name 
of the product ? 

Mr, FietscHaker. That tarnishes the emblem of the product. 

Mr. Avery. Just one more question here. 

Generally speaking, and I realize there are exceptions, where does 
the ultimate purchaser look for his warranty; to the manufacturer 
or to the dealer ¢ 

Mr. Fietiscuaker. To the dealer. 

Mr. Avery. Directly to the dealer. But who stands behind it? 

Mr. Fuetscuaker. To the dealer. The dealer should stand behind 
his product. 
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Mr. Avery. He deals with the retailer, or his negotiations are with 
the dealer for the service. But actually, does not the manufacturer 
stand behind the dealer on replacing defective merchandise, generally ? 

Mr. Fierscuaker. Ninety days on some merchandise, 1 year on 
others, and 4 years on refrigerators. 

Mr. Moss. They stand behind the dealer to the point of replacing 
defective parts; the dealer shoulders the cost of the labor? 

Mr. Fierscuaxker. That is right. 

Mr. Moss. The dealer shoulders the cost of the labor and under- 
writing the guaranty. 

Mr. Fieiscuaker. Yes, sir. 

Mr. Moss. And when that service is not provided, again you have 
damaged the product. 

Mr. FierscHaker. That is right. 

Mr. Avery. We could prolong this to a considerable extent of time. 
I think, Mr. Chairman, we again had better terminate here, however, 
I will yield expressing my appreciation to the Chair for its tolerance. 

Mr. Harris. Mr. Chairman, may I ask a question? 

You said that there are probably a few imperfections in the bill. 
Would you submit to the committee at your convenience what you 
think are the imperfections and how, if you know, it might be im- 
proved ? 

Mr. FixiscHaker. Yes, sir. I would like that privilege. May I 
put it in writing and send it in to you? 

Mr. Harris. Yes. 

Mr. FixtscHaxer. Thank you very much for the opportunity. 

(The material referred to, when received, will be available in the 
committee files. ) 

Mr. Mack. Mr. John Hubbell, vice president of the Simmons Co. 
Is Mr. Hubbell here ? 

Is Mr. Abramowitz here, Mr. Emil Abramowitz, president of the 
Bronx County Pharmaceutical Association ? 

Mr. Dollinger. 

Mr. DotirnGer. I should like to welcome Mr. Abramowitz, who is 
not only a constituent of mine, but a friend as well, and an outstand- 
ing citizen of my county. 

Mr. Asramowrirz. Thank you, Mr. Dollinger. 

Mr. Mack. I would like to pay a compliment to you, and that is 
that I think you are very ably represented in this Congress. 

Mr. Apramowitz. Youbet. Thank you, sir. 

Mr. Avery. I would like to be associated with the chairman’s re- 
marks regarding the representation that Mr. Abramowitz has in the 
Congress of the United States. 

Is that all right? 

Mr. Mack. Without objection, it will be accepted. 

You may proceed, sir. 


STATEMENT OF EMIL ABRAMOWITZ, PRESIDENT, BRONX COUNTY 
PHARMACEUTICAL ASSOCIATION, INC. 


Mr. Apramowirz. Gentlemen, my name is Emil Abramowitz. My 
home is in Bronx County, N. Y. I am president of the Bronx County 
Pharmaceutical Association which is incorporated under the laws of 
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the State of New York as a nonprofit organization. I have been in 
the drug business all of my life. I was licensed to practice pharmacy 
in the State of New York in 1925. Since 1929 I have conducted a 
retail pharmacy at 925 Union Avenue, Bronx, N. Y. During all of 
these years I have had the opportunity to live both with fair trade 
and without it. 

The association which I represent is composed of over 600 small 
retail pharmacies in the county of Bronx, city and State of New York. 

I am very familiar with the great American institution called the 
corner independent pharmacist. 

I am here today to plead the cause of small business. 

My association and all inhabitants of the small-business community 
wholeheartedly support the Harris bill, H. R. 10527, and we respect- 
fully urge that this committee will give favorable consideration to 
this bill. 

By preserving the status of the independent retailer in our com- 
munity, we in turn will insure the preservation of our entire com- 
munity life including its welfare and its progress. 

By passage of the Harris bill the Congress of the United States can 
come to real assistance to the forgotten man in the economy of our 
country, the real small-business man. The free-enterprise system of 
this country is dependent upon the preservation of small business. 
The high hving standards enjoyed by our people came about only 
through the free-enterprise system. If we should by inaction of this 
committee eliminate the small retailer from this system of free enter- 
prise, then we can only await the death of the free economy in this 
country. 

Small business still means the right of an individual to embark 
upon his own business venture. Take this right away and this country 
will be reduced to a system whereby everyone will be confined to work 
for someone else. The average man will have lost his right to engage 
in a business for himself and to be his own boss. Every American 
fervently prays and hopes that this shall never happen. 

This project is of extreme importance to another segment of our 
society, namely, the boys and girls who presently are in high school 
and in college and who in the very near future will take our places in 
the market. They have a great stake in the Harris bill. It is unfor- 
tunate that they cannot speak for themselves. Nevertheless, we must 
take sight of the fact that we must create a future in America which 
will assure every man and woman of his right to be his own boss. 

Without the passage of the Harris bill small merchants, as a class, 
will be destroyed. With their destruction the middle class in our 
economy will also be on its way out. We will then be left with a few 
big monopolies, controlling the destiny of 175 million people. It will 
mean the return to the feudal system. 

The first resale price maintenance law was enacted in California 
in 1931. Since that time more than 400,000 retailers have been added 
to the national economy. This is the surest indication that fair trade 
has allowed the small man to go into business for himself, and more 
important, that it has fostered competition rather than has given sup- 
port to monopoly. 

Fair-trade laws in the several States have supported small business 
so that 2 million reailers were able to remain in the economic picture 
of this country. 
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_._ The fair-trade laws are applicable only to merchandise which is 
identified by a brand or trade name, which is free and open com- 
petition with commodities of the same general class and where the 
manufacturer chooses to operate under fair-trade of its own accord. 

The Harris bill would be just as optional with manufacturers as it 
is optional for them to file trademarks or trade names. There is 
nothing in the Harris bill which would require a manufacturer to file 
fair-trade contracts, no more than there is anything in the copyright 
laws that requires a manufacturer to use or adopt a certain trademark. 
To repeat, the Harris bill is strictly optional with the manufacturer. 

If the Harris bill is not passed, then this country will have turned 
back the calendar 30 years in its system of distribution. 

Yes, 30 years ago, free enterprise was knocked down by a depression 
and a recession. The middle aan was being squeezed out of existence. 
Big stores were getting bigger. The small man found it impossible 
to go in business for himself. Apple sellers appeared all over the 
streets of the city of New York. Labor problems were bitter and price 
wars were rampant. 

In the price-cutting wars of the 1930’s, small retailers sold goods 
far below cost in order to attract people to their stores. Storekeepers 
bought their rivals’ goods. It was an era of dog eat dog and caveat 
emptor. The result of all this was that we had a cheap country, with 
a national income of only $80 billion. Everybody wanted things cheap 
and the result was we did in fact have a cheap economy. 

During the past 28 years, the fair-trade laws in this country have 
allowed and permitted the small retailer to remain in business. Dur- 
ing these years we have preserved the corner store, the very symbol 
of American life, the place where we find the average man. If we 
allow the corner drugstore to be wiped off the face of our American 
scene, then we will be destroying America itself. Let us keep faith 
with the future by encouraging young men to go in businesses for 
themselves, if they so desire. 

Recent adverse court decision on highly technical points of law, 
which frankly, I can never understand, have made it more difficult to 
enforce fair-trade prices by manufacturers. It is for this reason that 
the Congress of the United States should enact the Harris bill. 

On January 17, 1951, more than 7 years ago, Mr. Justice Green- 
berg, a member of the Supreme Court of the State of New York, for 
New York and Bronx County, made the following statement : 

The fair-trade law is, in effect, a general statement of policy, sanctioning ver- 
tical price-fixing of commodities bearing the mark of the producer. It makes 
actionable in the courts, as unfair competition, any sales at prices below those 
fixed in accordance with the fair-trade law. This general statement of policy 
has been left on the doorstep of the courts without benefit of administrative 
protection or rules and regulations for its development. 

What Judge Greenberg said more than 7 years ago, is just as ap- 
plicable today. Neither the several State legislatures nor the Con- 
gress of the United States have promulgated any administrative pro- 
tection or rules and regulations for the enforcement or development 
of fair-trade policies. 

It is in line with the thinking of Judge Greenberg and the needs of 
the market today that we respectfully urge this committee to give 
favorable consideration to the Harris bill. 
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The advantages of fair trade are many. Fair trade protects the con- 
sumer, the producer, and the retailer. 

Not every manufacturer needs fair trade, nor does every brand name 
have to be protected. Ex-Senator Herbert H. Lehman while he was 
the Governor of the State of New York very ably defined fair trade 
as follows: 

It is sound economy to devise a method whereby a producer may protect him- 
self against slashing of the price of its product, with the consequent destruction 
of the value of his trade-mark and good will and with unnecessary loss to others. 
The law protects the small, independent merchant, retailer, and businessman. 

The consumer is protected by not allowing dishonest merchants to 
cajole their customers into believing that a dollar’s worth of mer- 
chandise can be sold for 69 cents. The consumer is protected by fair 
trade because it keeps prices lower. While predatory price cutting is 
eliminated, on fair-trade products, all retailers are ‘forced to charge 
no more than a fair minimum price 

All of us in the American ¢ ommunity are distressd at the continuing 
rise in the cost of living. The figures of the United States Bureau of 
Census continue to report a rise in the Consumer Price Index. Fair- 
trade policies have in no way been responsible for the continual rise 
of the Consumer Price Index because less than 10 percent of all prod- 
ucts consumed by this country are subject to fair-trade policies. 
Ninety percent of the goods consumed in our country are not subject 
to fair-trade price policies. It is this large and overwhelming ma- 
jority of consumer goods that has caused a continual rise in the 
Consumer Price Index. The rise has not been caused by fair trade. 
As a matter of fact, fair-trade merchandise bus held the line against 
inflation more effectively than the other merchandise which comprises 
the 90 percent majority. 

Fair-trade laws protect the retailer because it is elementary that 
no retailer, whether he be large or small, can stay in business by sell- 
ing merchandise at cost. Somewhere along the line he must make it 
up on the customer, and that is where the consumer suffers. 

In the days before fair trade there was a watch made in this country 
that helped to make the dollar famous. The dollar timepiece was 
practically a household byword. It fell victim to savage and wide- 
spread price cutting. Everyone knew that the Ingersoll watch sold 
for a dollar. By marking it down to 79 cents or 47 cents or what 
have you it was transformed into an irresistible come-on in any 
shop window. 

What’s wrong with selling a dollar item for 47 cents if a retailer 
chooses to do so? Nothing, except that when it is done extensively 
and long enough, it can’t be sold any longer for a dollar. What is 
more, retailers no longer care to stock the item. 

The manufacturer loses retail dealers as fast as he can take them 
off his books. One store doesn’t crave to be another’s pigeon. 

If you will extend price cutting to electrical appliances, books, and 
garden equipment, you will get the same result. 

If small business becomes a casualty of price cutting, it will take 
down with it to its grave its suppliers, their brands, and much na- 
tional advertising. 

In 1949 and in 1951 the world’s largest independent market research 

agency, A. C. Nielsen Co., revealed that consumers in the 45 fair- 
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trade States paid less, overall, for leading brands of drug products 
than consumers paid for the very same products in the areas without 
fair trade. These products were top brands, the kind that the so- 
called superefficient operators like to kick around as loss leaders. 
Their claims that fair-trade forced them to sell such products at too 
high prices were exposed as spurious by these surveys. It was found 
that the consumer really didn’t save any money, without fair trade, 
even on the very products used as loss leaders. 

The fact is that consumers pay more, much more, without fair 
trade, for the high profit, high markup merchandise, the price jug- 
glers tried to peddle. Such merchants use well-known brands as 
bankruptcy bargains to trap customers into buying other goods that 
are definitely not bargains. Ask yourself why any businessman 
would sell something at a loss. Since you get nothing for nothing, 
you can be surer that underneath this sugarcoating of beneficience, 
there is a hard-as-nails plan to soak the consumer and to drive out 
competitors and to build up a monopoly. 

We respectfully urge this committee to act favorably on the Harris 
bill so that the right to dream and to plan to build your own business 
will not disappear from those who are to follow us. 

On behalf of the 600 small retailers in Bronx County, N. Y., I 
respectfully ask that this committee give favorable consideration to 
the Harris bill, and we strongly urge its passage. 

Mr. Mack. Thank you, Mr. Abramowitz, for your statement. 

Is Mr. Harry Kimbriel here? Mr. Kimbriel is a representative of 
the National Wholesale Druggists’ Association. 


: STATEMENT OF HARRY A. KIMBRIEL, EXECUTIVE VICE PRESI- 
DENT, NATIONAL WHOLESALE DRUGGISTS’ ASSOCIATION 


Mr. Krimerrev. Mr. Chairman, my name is Harry A. Krimbriel. 
My home is New York City. I am, and have been since November 
1955, the executive vice president of the National Wholesale Drug- 
gists’ Association, which is a nonprofit organization composed of 291 
full-time, full-service wholesale druggists located throughout the 
United States, who employ 24,444 people dependent upon the whole- 
| sale drug business for a livelihood. The observations and views ex- 
. pressed herein are based on personal experience in the retail, whole- 

sale, and manufacturing phases of the drug industry. The years 
spent and level of activity are as follows: 

Fifteen years as a practicing pharmacist in Texas and Oklahoma, 
in the capacity of an employee, store owner, sales, and advertising 
manager, of a 19-store drug chain. 

Five years as a field representative, 15 years as a field and regional 
sales director, in Iowa, Nebraska, South Dakota, and Minnesota, and 
6 years as a marketing executive and vice president of Eli Lilly & 
Co., Indianapolis. 

As a drugstore owner-operator, 1923-28, in a farming community 
of 6,000 population, in southern Oklahoma, about 100 miles north of 
Dallas, Tex., I had ample opportunity to observe the trend in retail 
drug operation. We found it difficult to compete with metropolitan 
stores having tremendous buying power. , This observation led to the 
decision to leave the retail drug business as a store owner. 
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As an employee, and later the sales and advertising manager of a 
substantial chain drug operation, I had the opportunity to observe 
the demoralizing tactics of chain operations firsthand. It was my 
responsibility to prepare the large ads, with which we are all familiar, 
setting forth the weekend specials. There was no thought of makin 
money on many of these items; they were the loss leaders employ 
for the simple device of getting people into the store. Only favited 
quantities of the bargains were available, so customers were frequently 
invited to settle for another product, on which the company made a 
profit. This was, of course, prior to the enactment of the fair-trade 
acts. 

Entering the employ of a pharmaceutical manufacturer, and travel- 
ing over a Y wide area, enabled us again to observe, firsthand, the dif- 
ficulties encountered by rural and small community druggists who 
were forced to compete with metropolitan and monopolistic chain 
organizations. This also was prior to the enactment of the fair- 
trade acts. 

Many of these stores did not survive. Consequently, distribution 
of badly needed health products was seriously affected in many com- 
munities. Many druggists elected to discontinue stocking of prod- 
ucts on which they could not realize a profit, while others carried only 
one package of the products which had been used as loss leaders, and 
explained to their customers that they could not continue in busi- 
ness selling goods on which they did not make a profit, and usually 
sold the customer another product which was represented to be as 
good or better. The druggist obviously couldn’t care less about making 
a profitless sale, because his very existence depended upon the profit 
he could rightfully expect to make as a businessman. Nevertheless, 
the damage was done to the goodwill of the manufacturer, who had 
spent vast sums in the development and promotion of his product, only 
to have it footballed around by a cut-price operator, who had no 
interest. beyond that of using the manufacturer’s good name to entice 
people into his store, and take the chance that other and more profit- 
able sales would result. 

How do these practices affect a manufacturer who has labored long 
and hard to develop goodwill? How are his trademarked and 
branded products affected in the cut-price commercial jungle? Let 
me relate an experience of Eli Lilly & Co., which occurred in 1951. 
Tletin (insulin, Lilly), which had been marketed since 1924 for the 
treatment of diabetes, was advertised in a midwestern newspaper by 
a large drug chain, “Extra savings for end of week, $1.48 Lilly insulin, 
98 cents; $1.26 Lilly insulin, 89 cents.” The actual cost to the drug- 
store of the $1.48 package of Lilly insulin, which it sold for 98 cents, 
was 99 cents, and the cost of the package they offered for 89 cents was 
84 cents. Obviously, this store was not staying in business on sales 
of Lilly insulin at these prices. 

The goodwill of Lilly’s trademark was being damaged. It was 
cheapened in the eyes of the consumer, and the druggists were not 
interested in selling the product: at no profit. 

The adverse effect of these unfair pricing practices on wholesalers, 
whether they occur at the wholesale or retail level, is difficult to 
exaggerate. The wholesalers of this country move a tremendous vol- 
ume of trademarked and branded goods, and the free flow of this 
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commerce, unimpeded by unfair competitive practices, is of vital 
importance to wholesalers in general and drug wholesalers in par- 
ticular. Loss leader and other unfair practices which cheapen, in 
the public mind, the products in which wholesalers deal, or render 
them profitless to an extent which dries up the demand for them on 
the part of the retailers who constitute the wholesale customers, strike 
a mortal blow at the wholesaling industry. 

The National Wholesale Druggists’ Association wholeheartedly 
supports the proposed Federal legislation to correct these evils, and 
urges its favorable consideration by this committee. We note that 
H. R. 10527 and H. R. 11216 are identical, except for the fact that 
H. R. 11216 omits from section (9) about 7 lines which are included 
in the same section of H, R. 10527. We believe that the 7 lines re- 
ferred to were somewhat confusing and inconsistent with the re- 
mainder of section (9) and therefore, in this respect, we prefer H. R. 
11216. 

This is very important to wholesalers in particular, because the 7 
lines omitted from section (9) in H. R, 11216 contain the language 
which formed the basis for the majority decision in the case of 
United States v. McKesson & Robbins, Incorporated (351 U.S. 305 
(1956) ). We believe that the rationale of the dissenting opinion in 
that case, the substance of which is preserved in H. R. 11216, is much 
the sounder and more realistic approach. 

It is our conviction that fair trade is morally right. A product is 
worth a fair price. This doctrine prompted the Quakers in the 17th 
century to adopt the one-price system. ‘They reasoned that it was 
morally wrong to bargain and haggle with customers and sell the 
same thing at different prices. 

If it is morally right for a merchant to charge one price, the fair 
price, to all customers, then it is just as morally right for a manufac- 
turer to set a right price, a fair price, for his products, so long as 
they contain his trademarks, brands, or name. If the fair-trade price 
is a fair price, everyone gets his money’s worth, and no one is gypped 
and no one gets an unearned bargain. If the fair-trade price is not 
a fair price, the customer will buy some other product. 

As distributors of essential health products to the over 50,000 retail 
druggists of the United States, our 291 members are deeply concerned 
for the economic health of our customers, many of whom are pres- 
ently in a precarious financial position. 

With the abandonment of fair trade at both the wholesale and 
retail levels by numerous manufacturers who believe present statutes 
are inadequate, there have been numerous outbreaks of cut-price wars, 
and the small retailer has been one of the first casualties. Soon there- 
after the discounter will lose his interest in selling profitless goods, 
and then the manufacturer and the wholesaler will sutter loss of vol- 
ume because the incentive to promote and sell these products has been 
lost. With the loss of business goes the loss of jobs, because the 
production line is closed down. 

We believe the enactment of this legislation would stimulate more 
retailers to dynamic selling by providing the opportunity for profit 
which is absolutely essential to the survival of small business, and 
that it would enable the manufacturer to protect his goodwill and 
brand names, which have been established at great expense. Wide- 
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spread and efficient distribution of the products of drug manufac- 
turers of the country is essential to the health of the Nation, and we 
believe the proposed Federal law is needed by wholesale and retail 
druggists, as well as the manufacturers of branded merchandise. 

We hope for your favorable consideration. 

Mr. Mack. Are there any questions ? 

Thank you very much. 

Mr. Jean Despres, executive vice president of Coty, Inc., is our 
next witness. 


STATEMENT OF JEAN DESPRES, EXECUTIVE VICE PRESIDENT 
OF COTY, INC. 


Mr. Drsprres. My name is Jean Despres. I am the executive vice 
president of Coty, Inc., 423 West 55th Street, New York City, which 
produces a well- known line of perfumes and cosmetics. 

Fair trade has been called many names by its ill-advised opponents, 
and the most misleading of these names is “price fixing.” 

Price fixing has an odious meaning, in the minds of many, particu- 
larly in the antitrust field. We are not permitted to fix prices, they 
say. 

But how wrong they are. In our Nation, the most successful of 
all known history, the free-enterprise system has as its basis the price 
of all things, the value of our physical possessions. 

The success of our people is not based on cash in hand. It is 
measured by the ownership of real estate, by the value of merchan- 
dlise, by the value of a name, by the value of a trademark. 

All the cash, machinery, and inventory of General Motors is far 
less valuable in dollars and cents than the trademarks General Motors 
owns and what they stand for. 

For a trademark, a great trademark, costs not only huge sums of 
money, but requires years of great, careful effort. A trademark may 
be listed on a balance sheet at $1, but generally it is worth more than 
all the other assets combined. 

So we in this country believe in trademarks. We value them above 
all our possessions; and, as we value them, so we must protect them. 
But the value of a trademark can be killed more surely by price cut- 
ting, killed forever and more certainly than the most disastrous 
stock-market crash can destroy the value of the best securities. 

[ have been in the perfume and cosmetic industry all of my busi- 
ness life, which means more than 30 years. We have had some great 
successes in this field completely destroyed, and destroyed by just one 
thing—price cutting. 

No better example of what could happen to a company or a great 
product exists than what happened to one of the products produced 
by the company which I am proud to represent. 

During the early thirties, the price of a box of the famous Coty 
face powder was listed at $1. Prior to that time, everyone who re- 
tailed it got the full dollar cost. It certainly was worth that price, 
if not much more. When price cutting became the vogue, it was re- 
duced by a few cents, then to 89 cents, then 79 cents, and finally 
it went down to 49 cents; way below cost. 
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Therefore, the retailer, who wanted to sell it for $1, could not do 
so, and in many cases removed it entirely from sale in order not to 
be accused of being a robber. The price cutters, who were forced by 
the price cutting of others, did not want to sell these products at these 
cut prices because it represented a serious actual loss. So the next 
step was for the price cutters to make damaging, derogatory state- 
ments about the quality of the Coty face powder. <A favorite slander 
was to say that it was poisonous, full of lead, and would cause skin 
eruptions. Some merchants when asked for a box of Coty face pow- 
der, would look high and low and would finally locate a box, dirty 
and dusty, and hand it to a customer with a questioning look, de- 

manding to know if anyone really wanted to buy such an inferior 
product. And these price cutters, quoting 49 cents for Coty face 

owder, were switching thousands of Coty customers to an unknown 

rand, much inferior, ‘which prior to price cutting would probably 
have sold for 50 cents; but now, as a switched item, was being solid as 
a superior product at $1 or more. 

Had it not been for the aggressive steps by the Cotv management, 
which cost millions of dollars in volume of business, had it not been 
for the fair-trade laws, the name of Coty might have been completely 
destroyed. Some companies were destroyed; and they deserved to 
succeed, bee: ause they had superior quality merchandise. 

A retailer is in business to make a profit, and he is entitled to make 
that profit. 

We need the drugstores for the services which they render to the 
public and for the Tong hours which these stores are open. And it 
is false to say that these little store owners are inefficient. Actually, 
they are hard-working and efficient men, but they are confronted w ith 
competition which sometimes is not in keeping with the highest tradi- 
tion of American business policies. 

I know some companies in the cosmetic industry which are great 
successes in France, and in the United States failures. Such com- 
panies could maintain their prices, their prestige, and their success 
in France; but, when price cutting hit them here, they were lost. 

Fair trade is fair trade. For it is fair that a man have the right 
to put a value on his piece of merchandise and offer it at that price 
to the public. If the public does not want it at that price, that is 
his problem; and competition, quality, and ability of personnel will 
spell success or failure. And so it should be. 

Fair trade stimulates competition. You can buy a bottle of per- 
fume for $45, $25, $10, $5, yes, even $1. The $5, the $1 price is made 
possible by the $45 and the $25 bottles. For without the highest 
standard of quality, how can the lowest standard survive at all ? 

In the cosmetic field a new item has appeared in recent years; a 
queen-bee jelly. Some firms sell this product at $15 and some women 
are able and happy to buy it at that price. That item at $15 has made 
a host of competitors possible at $5, at $3, at $1. Without that price 
of $15 being maintained, the others would never have been born. 

If we believe in the value of trademarks, and we do; if we believe 
in the free enterprise system, and we do, then we must believe in the 
real meaning of the fair-trade laws. For without the protection of 
trademarks, the big successes cannot be achieved, and the small busi- 
nesses cannot exist. 
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I urge the committee to recommend the Harris bill, H. R. 10527, to 
the Congress. 

Thank you. 

Mr. Mack. Doyou have any questions? 

Thank you, sir, for your statement. 

Do we have anyone else present today who would like to be heard ? 

What is your name, sir? 

Mr. Franzont. Royce Franzoni,sir. Iam the chairman of the legis- 
lative committee of the American Pharmaceutical Association. I will 
take less than 90 seconds. 

Mr. Mack. You may proceed. 


STATEMENT OF F. ROYCE FRANZONI, CHAIRMAN, COMMITTEE ON 
LEGISLATION, AMERICAN PHARMACEUTICAL ASSOCIATION 


Mr. Franzont. Mr. Chairman, my name is F. Royce Franzoni. I 
live in Arlington, Va. I am a licensed graduate phamacist, conduct- 
ing a retail business in the city of Washington, and am licensed in two 
other States. I happen to be the newly designated chairman of the 
committee on legislation of the American Pharmaceutical Association, 
and in that capacity I appear here to inform this committee of our 
association’s attitude on iL R. 10527. 

At our association’s 106th annual convention, just adjourned in Los 
Angeles, last week, our House of Delegates passed a resolution con- 
cerning this measure. 

I regret that, since our proceeding have not been transcribed and 
distributed, I am unable to quote resolution No. 4 verbatim. How- 
ever, I am privileged to report to your committee that resolution No. 
4 of our 1958 convention does endorse H. R. 10527, and that verbatim 
copies of the resolution will be available at a later date. 

Ve therefore respectfully request that the House Interstate and 
Foreign Commerce Committee record the endorsement of H. R. 10527 
by the American Pharmaceutical Association, and we further request 
that we be afforded this opportunity to file a further statement in sup- 
port of this endorsement. 

Mr. Mack. The subsequent statement will be included at this point 
in the record. 

(The statement, when received, will be available in the committee 
files. } 

Mr. Mack. Mr. Joseph Incardona. I believe you rep: sent the 
Pennsylvania Malt Beverage Distributors Association. 

Mr. Incarpona. That is right, sir. 

Mr. Mack. Our colleague has made a request that you be permitted 
to testify at this time and we are very happy to have you. 

You may proceed. 


STATEMENT OF JOSEPH INCARDONA, PRESIDENT OF THE MALT 
BEVERAGE DISTRIBUTORS ASSOCIATION OF PENNSYLVANIA 


Mr. Incarpona. My name is Joseph Incardona. I am a distributor 
of malt or brewed beverages, licensed by the Pennsylvania Liquor 
Control Board, with my place of business in Johnstown, Pa. I am 
president of the Malt Beverage Distributors Association of Pennsyl- 
vania. 
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The malt beverage industry is a regulated and controlled industry. 
Pursuant to an act of our legislature, adopted in 1933, the Pennsyl- 
vania Liquor Control Board has the power— 

To control the manufacture, possession, sale, consumption, importation, use, 
storage, transportation, and delivery of liquor, alcohol, and malt or brewed 
beverages (section 207, subdivision (b), Liquor Code of Pennsylvania). 

Why then, would a licensee in a controlled industry be interested 
in a bill which is intended to correct or remedy conditions in private 
industry? Because we are confronted with the identical problems 
arising from manufacturer-distributor relationships, and with the 
price conflicts that are created by intrabrand competition, which are 
subject to H. R. 10527. 

We are greatly concerned with unfair trade methods and unfair 
or deceptive acts. Our industry cannot tolerate such practices. Like 
Caesar’s wife, we must be above reproach, in order to earn and main- 
tain the respect and support of the people, the legislature, and the law 
enforcement agencies. 

One of the expressed purposes of the Pennsylvania Liquor Code is 
to prevent the return of the open saloon. This term, as generally 
used, refers to practices which existed prior to prohibition. As enun- 
ciated in the national Alcohol Administration Act of 1935 obnoxious 
trade practices including exclusive outlets, tied houses, forcing quotas 
of merchandise on the retailer or trade buyer, and inducements to buy 
by commercial bribery have been declared illegal. 

We are wholeheartedly in favor of ethical trade practices and rigid 
enforcement of the law. We are faced, however, with industry prac- 
tices which complicate the channels of distribution. We are plagued 
by practices which cause chaos and confusion among licensees. 

Section 5 of H. R. 10527 would help to remove the basis of some of 
the conflicts in our system of distribution and restore sound, ethical 
competitive practices to this industry. 

In the days before prohibition, brewers sold directly to saloons, 
taverns, restaurants, consumers, etc. When repeal became effective, 
Pennsylvania, like many other States, created a system of licensing. 
One of the methods intended to eliminate or reduce the evils that 
existed prior to prohibition was creation of the distributor, or whole- 
saler. 

The Pennsylvania Legislature created four types of licensees. 
Without a license, no one may engage in business in the malt beverage 
industry. 

One, is a license for manufacturers, brewers. This license permits 
a Pennsylvania manufacturer, brewer, to manufacture malt on lalewed 
beverages within the Commonwealth. It permits the brewer to 
transport, sell, and deliver malt or brewed beverages to any licensee, 
in specified minimum amounts within the Commonwealth. And it 
also permits the brewer to transport, sell, and deliver to consumers for 
off-premise consumption. 

Next, we have a license for distributors. The distributor may buy 
from the domestic—Pennsylvania—manufacturer—brewer—and 
from importing distributors. He may sell in specified minimum 
amounts to any licensed distributor or retail licensee anywhere within 
the Commonwealth, and to consumers for off-premise consumption. 
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Next, we have a license for the importing distributor. He may buy 
from domestic brewers, out-of-State licensed brewers, and other im- 
porting distributors. He may sell, in specified minimum amounts, to 
other importing distributors, to distributors, to retail licensees, and 
to consumers for off-premise consumption anywhere in Pennsylvania. 

Finally, we have a license for retail dispensing which permits sales 
to consumers for on-premise consumption and, in specified maximum 
amounts, for off-premise consumption. 

Competition within the same brand is one of the problems of our 
industry to which considerable research and thought has been given 
by our legislative committee. In January of this year, we submitted 
an extensive report to the Pennsylvania Liquor Control Board, a copy 
of which I am submitting to this committee. We spent many months 
in preparing this report. Part of this report is a proposed regulation 
which we devised to help solve the problem which H. R. 10527 deals 
with. 

Our industry is threatened with an imminent breakdown of the 
established channels of distribution, with potentially disastrous conse- 
quences. Although the adoption of H. R. 10527 would not cure all 
the evils that beset us, it would certainly be of great value in reducing 
specific frictions and complications that have bedeviled our industry 
for many years. Let’s see how our distributive system works. 

The out-of-State brewer may sell only to importing distributors. 
Now, the importing distributor sells to distributors, to retail licensees, 
and to consumers. He usually suggests a resale price to the distrib- 
utor. The importing distributor and the distributor both sell to retail 
licensees. In many cases, they call on the same retail licensees. When 
competition of this kind develops, it is not uncommon to find that 
distributors sell at a lower price than that suggested by the importing 
distributor. Nor is it uncommon for the importing distributor to offer 
the same brand at a price as low or lower than the price paid by the 
distributor. In those cases where the price is apparently maintained, 
quantity discounts, free merchandise, and other inducements are of- 
fered. Since both are competing within the same brand, the only 
factor that affects the sale is usually the price, or some financial consid- 
eration. This is one example of licensees selling to each other and 
competing against each other, with resultant chaos in the market. 

The domestic brewer has a wide choice in determining how to market 
his product. Thus, a diversified pattern of sale has grown up. Here 
are a few examples: 

The case of brewery A, an actual example. In the home market 
where brewer A’s plant is located, he does not sell to any distributors 
and sells only to retail licensees and consumers. 

In other counties, this brewer sells to distributors and retail li- 
censees but not directly to consumers. And in still others, this brewer 
sells to importing distributors, distributors, and retail licensees but not 
to consumers. 

In his home market, brewer A sells to retail licensees at lower prices 
than those paid by distributors in other marketing areas. As a result, 
the distributor in the home market competing against brewer A with 
comparable products. is forced to do so at prices that leave no margin 
of profit for the distributor. 
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In the markets where brewer A sells to distributors and to retail 
licensees, brewer A will most likely suggest a resale price to the dis- 
tributor. The distributor will offer this beer at that price. Then he 
may discover that a retail licensee, who is a large user of beer, has 
been offered a lower price by the brewery. In some cases, this price 
is as low or lower than the price paid by the distributor. This fads 
to price cutting in many forms: reduction of price, quantity dis- 
counts, free beer with every order, and other forms of near or actual 
commercial bribery. The brewer is selling to the distributor and is 
at the same time, competing against him. This is further compli- 
cated by the fact that the brewer is interested only in the sale of his 
product, whereas the distributor sells other brands in addition to the 

roducts of brewer A. Thus, he will fight hard to hold on to a retail 
icensee’s business and be willing to take a loss. 

Now, let’s look at another actual example. Brewer B sells to dis- 
tributors, importing distributors, and consumers but does not sell 
directly to retail licensees. In one area, many distributors are com- 
peting against each other for the sale of brand B. They are also 
competing against importing distributors. Although brewery B has 
suggested a resale price, keen competition exists. As a result, some 
distributors set up a flexible pricing system whereby they quote prices 
on the basis of competitors’ prices. For each customer a different 
price is quoted. The suggested resale price is only a target of com- 
petition, rarely observed. 

This is especially acute in the cities of Philadelphia and Pittsburgh, 
where large numbers of distributors sell local beers that enjoy a 
strong demand. Hundreds of distributors sell the local brands. 
They also sell other brands of malt beverages. In order to get a 
retailer’s business, they will sacrifice profits on the local beer, or vice 
versa. Price is the football and it is really kicked around. 

In all these situations we are confronted by the fact that licensees 
are selling to each other and competing against each other in the sale 
of that product with competing products. Through the years, these 
situations have created rivalries and animosities and have led to price 
chaos which, in turn, has contributed to the weakening of our industry. 

Today, our industry is neither vigorous nor orderly. We do not 
attribute the results of these distributive conflicts entirely to this one 
aspect of doing business. But we know that many of the existing 
evils and unfair trade practices are caused by it. No one is to blame 
It has developed that way. 

In 1936, there were 131 licensed beer manufacturers in Pennsyl- 
vania. By 1957, this number had been reduced to 28. 

Distributors, who are a new group of licensees, increased to 1,053 
in 1945, and 2,107 in 1957; 572 were importing distributors, and 1,535 
were distributors. In Pennsylvania, we have about 42 percent of all 
the licensed distributors in the Nation. Brewers and distributors 
are faced with increased production and decreased consumption. In 
recent years, distributors have seen profits go down to less than 1.3 
percent after payment of taxes. Every year, for the past 5 years, 
12.5 percent of all distributors’ licenses have been transferred. 

An industry publication said: 

We are selling about 60 percent of the present industry capacity in the United 
States (Brewing World, January 1957). 
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Faced with fierce competition, the conflicts which arise out of the 
competition within the same brand by licensees who also sell to each 
other become aggravated and lead down the road of sharp dealings 
and unethical practices in order to survive. Price cutting is only 
one of the competitive tools that are used. We are also confronted 
by circumventions and manipulations to bypass the laws, as well as 
illegal acts which are hidden or disguised in the garb of legality. 
The licensee who wishes to obey the letter and spirit of the law is 
often compelled to violate it because of a situation over which there 
is now no control and no remedy. 

We believe that H. R. 10527 will do much to correct this situation. 
When a brewer or distributor becomes a proprietor and the suggested 
resale price has legal status, a violation makes the licensee subject to 
fine and penalty, even to the possible loss of his license. This bill 
helps to clarify a situation which badly needs clarification in our 
industry. And once the resale price has been set, the competition 
between the brewer and distributor, as well as between distributor and 
distributor will be restored to sane levels of merchandising, promo- 
tion, service, and salesmanship. There will still be plenty of room 
for competition with other brands, both domestic and out-of-State. 
But this will no longer be jungle warfare in which no one stands to 
gain and the industry faces extinction as a result thereof. 

We do not look upon this bill as a panacea for all our ills. But 
we believe that H. R. 10527 will take us a long way toward restoring 
decorum into our system of distribution. To the extent that it will 
eliminate unbridled price competition among licensees who buy from 
each other and compete against each other, it will help to establish 
more orderly relationships and prevent the total breakdown of mar- 
keting procedures. 

Mr. Russell S. Munroe, director of the department of alcoholic 
beverage control for the State of California, said in May 1957: 

I agree with those in the industry who contend that it is essential to preserve 
the economical health of this industry for certainly an industry that is eco- 
nomically unhealthy is pretty certain to incubate conditions which are socially 
unhealthy. 

It is our considered opinion that H. R. 20527 will make a worthwhile 
contribution to the economic health of the malt beverage industry in 
Pennsylvania and may well prove the basis upon which our State may 
build a sounder program geared to the needs of the times and the wel- 
fare of the people. 

Mr. Mack. Thank you, sir, for your statement. 

Mr. Incarpona. In behalf of the Malt Beverage Distributors Asso- 
ciation of Pennsylvania, I thank you. 

Mr. Mack. Weenjoyed having you with us as a witness. 

ry : . ° 9 ° 

Che committee stands adjourned until 2 o’clock this afternoon. 

(Thereupon, at 12:30 p. m., the committee recessed, to reconvene at 
2 p. m. of the same day.) 


AFTERNOON SESSION 


Mr. Mack. The committee will come to order. 
We have Mr. George Smith, president of Johnson & Johnson. 
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STATEMENT OF GEORGE F. SMITH, PRESIDENT, JOHNSON & JOHN- 
SON, NEW BRUNSWICK, N. J. 


Mr. Smiru. Mr. Chairman and gentlemen, I appreciate this oppor- 
tunity of being heard. My name is George F. Smith. I am president 
of Johnson & Johnson. We manufacture and sell a broad line of surgi- 

cal dressings, first-aid products, and baby health products—somew here 
in the neighborhood of 1,000 different items in all. 

I also happen to be president of the Pharmaceutical Manufacturers 
Association, a newly organized trade association, encompassing the 
membership of two for mer associations of manufacturers of medical 
and surgical products. 

Let me say there I am speaking today for Johnson & Johnson, and 
not for the Pharmaceutical Manufacturers Association. 

Johnson & Johnson has long been a stanch supporter of fair trade. 
We believe that fair trade benefits the consumer , the distributor, and 
the manufacturer alike. 

Fair trade enables more consumers to buy at reasonable prices and 
to be served more conveniently in more retail stores. It enables them 
to get what they want at favorable prices without being exposed to the 
questionable practices of the discounter 

Fair trade enables the average effici ient retailer to sell at a price that 
will yield a living profit. It also protects the smal] retailer from the 
predatery pricing practices of larger competitors. 

Finally—and I submit, sir, this is very important—it enables the 
ssamiliamen to obtain the mass distribution which supports the mas 
produc tion of his products which, in turn, results in and is aramerily 
responsible for lower costs and lower prices. 

Fair trade also protects his trademarks and goodwill against the 
disparagement resulting from price juggling on his products. 

But I don’t want to dwell on the economic theories s supporting fair 
trade. Others have or will ably cover this ground. I feel that I am 
most likely to be helpful to you in your consideration of H. R. 10527 
by telling you of some of our observations from the field which bear 
out our belief that fair trade is in the public interest. 

For many years Johnson & Johnson has had several hundred sales- 
men in the field calling upon all types of distributors—independent 
drugstores and groceries, drug chains, food chains, wholesalers of all 
types, surgical supply houses, and the like. 

Approximately two-thirds of our total sales of consumer products 
are to independent retailers who own only a single store. We estimate 
that we have well over 100,000 of such inde »pende nt retail customers. 

They obtain our merchandise, of course, through our wholesalers; 
but our salesmen call on most of them and discuss their problems. 
Thus, we believe that we have a good knowledge of what goes on in 
the average retail store in this country. 

The value of fair trade is most readily discernible when you don’t 
have it. Therefore, the observations from the field which I am going 
to relate are based on events occurring either before the advent of fair 
trade in the middle 1930’s, or during the hiatus in 1951-52 after the 
Supreme Court had declared the Miller-Tydings Act inapplicable to 
“nonsigners” and before the passage of the MeGuire Act or, more re- 
cently, in States where the fair trade acts have been declared uncon- 
stitutional. 
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As a manufacturer, Johnson & Johnson is obviously interested pri- 
marily in protecting its own business. We believe fair trade helps us to 
do so. However, this is true in part because fair trade protects others 
upon whom we depend—our distributors and our ultimate consumer. 

Let me therefore give you some observations about how these people 
are injured in the absence of fair trade, and I would particularly like 
to emphasize, sir, the next section, because I think the implications of 
the injuries upon the consumer, at least this morning, have not been 
brought out, at least to my satisfaction. 

The first thing we have observed is that the consumer is often misled 
aid deceived when price cutting begins. One common practice of the 
price cutter is to advertise a cut price on a well-known brand, sell only 
a limited number of this brand, and then attempt to switch the con- 
sumer to a little-known, high-profit brand. 

This scheme has been observed by our men in Indiana and Ohio, 
where the fair trade laws have recently been declared unconstitutional. 
Our men say it is also a prevalent practice in Missouri, a State that has 
never had a fair trade law. 

In some instances our salesmen have learned of PM’s—push money— 
being offered to clerks for switching consumers from the price-cut 
brand they want. In one case a customer was advised at 8:45 a. m. 
that the store was out-of-stock on our baby powder which had been ad- 
vertised at a cut price. 

These sharp practices, frequently evident prior to fair trade, re- 
appear, let me assure you, whenever controls are discontinued. The 
type of merchant who engages in these practices has no interest in our 
product except as a lure; he wants to sell as little as possible at the cut 
price featured in his advertising. The consumer, attracted by the ap- 
parent opportunity to buy her favorite product at a saving, will often 
have another product foisted upon her which provides the cutrate store 
an extraordinarily high profit. 

And let me assure you that only a sophisticated and determined 
consumer finds it easy to cope with the high-pressure selling tactics of 
the sales people in such stores. I can tell you from personal knowledge 
that a sales clerk unable to accomplish the “switching process” is not 
attractive to the store owner who practices that questionable art. 

The most drastic possible effect of price cutting on the small re- 
tailer, of course, is to put him out of business. Our sales manager in 
the Louisiana area tells us that at least 17 small drugstore accounts in 
New Orleans have gone out of business since fair trade was declared 
unconstitutional there in 1956. 

Several of these accounts have stated that their decision was di- 
rectly due to the loss of fair trade, and the same cause appears to have 
been a material factor in the other cases. One of our drugstore cus- 
tomers in Indianapolis recently went out of business and told us that 
price-cutting competitors Win the cause. 

But there are many other less dramatic types of injuries that the 
small retailer suffers when price-cutting breaks out. He gets in bad 
with his customers. When they hear of the cut prices offered else- 
where, they accuse him of overcharging them. 

In order to avoid these accusations, he takes off his shelves the 
brands which are being price cut elsewhere and puts them under the 
counter out of sight. The result is that the retailer is not able to offer 
and sell the brands his customers really want. 
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As one of our men put it, “When the downtown price cutter starts 
cutting our products, it kills the sale of the cut-priced items in all the 
local neighborhood stores.” Needless to say, when these sales are 
killed, it not only hurts us, the manufacturer; it also hurts the retailer 
who can’t sell the popular brands to his customers. 

One of our most experienced sales managers who began his career 
as a clerk in a corner drugstore gives us this description of what hap- 
pens to the small druggist when the price cutters take over a town: 
“His sales drop off, layoffs occur, he becomes a poor credit risk, his 
store becomes run-down because he cannot buy new fixtures or mod- 
ernize, and eventually he goes out of business, or his business, which 
once was a thriving one, becomes one that barely gives him and his 
family a living.” 

Fair trade critics may say that some retailers are bound to be hurt 
in our competitive system of survival of the fittest. But they overlook 
the fact that the particular thing that causes the injury I am talking 
about—price cutting—is often used to play the game unfairly. 

It deceives the consumer and enables the large retailer to compete 
in a predatory fashion. Fair trade, like the Sherman Act and the 
Federal Trade Commission Act, is just another means of trying to 
guarantee a fair competitive system to our citizens. 

Speaking of the manufacturer, and of course I say we are interested 
in our own brands, last but not least, price cutting on fair-traded 
brands hurts the owner of those brands, the manufacturer. The most 
direct way the manufacturer is hurt is in the loss of overall sales in 
the area where the price cutting is going on. The plain fact is that 
the increased sales of the price cutter—if he doesn’t conv eniently run 
out of stock on the price-cut brand—don’t make up for the lost sales 
in the small stores who are in competition with him. 

During the Macy’s-Gimbels price war of 1951 before the passage of 
the McGuire Act, our sales to the 400 competing stores in New York 
City showed a drop of 20 percent. The price-cut sales of our 

products by Macy’s and Gimbels fell far short of making up the 
ieress. 

In an area where the fair trade law was recently invalidated, the 
sales of our products by the principal wholesalers who supply the 
independent druggists have dropped off by 50 percent since fair trade 
became unenforcible. In the same area the sales of our products 
by the principal price cutter increased 12 percent, obviously a much 
smaller amount than is required to equal the loss we are suffering in 
the independent drug trade. 

The net sales decrease cannot be blamed on general economic con- 
ditions, because similar decreases have not occur red with our products 
in areas still having fair trade. 

In addition to our direct loss of sales caused by price cutting, we 

also find that price cutting damages our reputation and goodwill. 
A consumer who has for years been buying our brand at a ‘standard 
price assumes it is worth what he or she pays for it. When he sud- 
denly finds he can buy it at the price-cutter’s store for a fraction of its 
former price, he begins to think that he has been the victim of a 
conspiracy. He thinks the product can’t be worth what he thought 
it was, or else the price cutter couldn’t sell it at the cut price. 
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He fails to realize that the price cutter may be selling it at little 
or no profit in the hope of getting him to buy some other products at 
a high markup. He is deceived, but our goodwill is impaired. 

In a notable number of cases, we have observed a tendency on the 
part of independent druggists, in their own defense, to disparage the 
price-cut product, as was pointed out this morning. 

For example, one of our representatives relates a situation which 
occurred in New York State before fair trade became effective: 
“When our baby powder was offered at 9 cents a can”—incidentally, 
about 6 cents below the cost price—“in Syracuse, many dealers took 
it off sale by putting it under their counters and refusing to sell it. 
When they received a call for it, some would condemn the product 
with an untruthful statement regarding its quality and offer a similar 
product which showed at least a normal profit.” 

I should like to make two other general observations about fair 
trade : 

First, it is axiomatic that no product can be legally fair-traded un- 
less it is in free and open competition with articles of similar class 
produced by others. Thus, when a manufacturer establishes a fair 
trade price, he does so with the ever-present threat that if he permits 
any “fat” to exist in his own costs or profit, or in the markups of his 
wholesale and retail distributors, his competitors will be quick to 
undercut his fair trade price. And even if his competitors don’t 
force him to lower his price, his distributors will. 

If their profit, either percentagewise or dollarwise, is so high that 
many of hie consider it unreasonable, general price cutting will 
break out regardless of fair trade, and the manufacturer will find his 
enforcement problem unmanageable. 

High dollar-profit margins established for retailers of electrical 
appliances may, in my opinion, well be an important cause of the 
problems which that industry has had in enforcing its fair trade 
prices. 

My other observation is that fair trade is purely voluntary from 
beginning to end. No manufacturer has to fair trade his product 
if he doesn’t want to. No retailer has to sell the fair-traded product 
if he doesn’t want to. Finally, the consumer doesn’t have to buy 
the fair-traded product if he doesn’t like its price or quality. 

Johnson & Johnson has now had 23 years of experience with orderly 
distribution under the fair trade laws. We also had many years of 
experience with disorderly distribution before the fair trade laws 
were enacted, during the 1951-52 period before the passage of the 
McGuire Act, and, recently, in those States where the fair trade laws 
have been invalidated. 

We are convinced that fair trade brings products to the mass market 
at the lowest possible economic price. We are also convinced that 
it serves the public interest by protecting the consumer and the small 
retailer against unfair selling practices. 

Finally, it protects the reputation and goodwill of the manufac- 
turer who owns the fair-traded brands. 

If fair trade is in the public interest, there would seem to be no 
reason why it is not as much in the interest of citizens of Indiana and 
Texas as of citizens of New York and California. The patchwork of 
valid State fair trade laws makes no rhyme or reason. 
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A manufacturer who is engaged in interstate commerce on a na- 
tional basis finds his distribution pattern hopelessly jumbled by the 
different legal situations prevailing on opposite sides of State lines. 
The only logical solution is a Federal fair trade law which will enable 
those who wish to use a fair trade system of distribution to use it 
uniformly throughout the country. 

Thank you. 

Mr. Mack. Thank you, Mr. Smith. 

Mr. Dollinger, do you have any questions? 

Mr. Doturneer. Yes. 

Mr. Smith, on page 3 of your statement you speak of injuries to 
consumers. 

Mr. Smirn. Yes, sir. 

Mr. Dotiincer. And you say that a common practice of a price 
cutter is to advertise a cut price in a well-known brand, sell only : 
limited number of this brand, and then attempt to switch the customer, 
the consumer, to a little-known, high-profit brand. 

Mr. Doxtiineerr. There is a lot of truth in that, but I do not think 
that statement is entirely accurate. Let me ask you, for example 
I do not mean to question the accuracy of your statement or imply 
that you attempted to mislead the committee or misinform us, but 
think it is a little far afield in some instances. 

Take, for instance, aspirin. Is there a difference in aspirin? Is 
it not aspirin, no matter whose brand it might be ¢ 

Mr. Smitrn. Well, I think I am more familiar than the average con- 
sumer, Mr. Dollinger, and I personally do not buy unknown brands 
on the belief that there is a difference in the prdouct, notwithstanding 
that all of them may conform to U.S. P. I think there is a difference. 

Mr. Douirncer. If the label on the bottle says it had been made in 
conformity with United States Pharmaceutical, whatever else you 
call it, I do not know—I am not familiar with your terms—the fact 
remains it is the same kind of an aspirin, whether you pay 50 cents 
for the bottle or 7 cents for the same bottle. 

Mr. Smiru. Could I answer your question by referring to our own 
business, about which I know more than about aspirin ? 

Mr. Doxurncer. I ask you that because I know very little about it. 

Mr. Smiru. Yes. 

Our products, many of them if not most of them are required to 
meet U. S. P. standards. So far as we are concerned, and I think 
this is true of other leading manufacturers, that is the minimum, and 
it is our objective to not only meet U. S. P. standards but to have 
our quality as much above that as the economics allow. 

And so, in response to your question about aspirin, I believe that 
the same thing holds true, and for that reason I personally buy aspirin, 
for example, of the brands in which I have the greatest confidence, even 
though the price may be higher. 

Mr. Dotiincer. Well, I have heard the contrary, of course, said 
by people in the line. Maybe they are wrong and maybe you are, I 
do not know. I am not going to pass judgment on that. But I have 
another illustration. I trade with a pharmacist in my county who 
I think is a very ethical individual, and he sells all sorts of standard 
brands, well-known brands, of vitamins; and I came to him once and 
asked him for a brand for the family, and he said, “Well, we have 
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standard brands, and the price isso much.” He says, “I have a product 
that I make under my own label.” He says, “If you look at the bottle 
you will find I have higher potency in some of the areas that you are 
interested in than the other standard brands, and it will cost you less 
money.’ 

Can you find objection to making the purchase of an unknown brand 
under such circumstances? Would he be misleading his customers if 
he made such a statement and they had confidence that what he said 
on the label was true ? 

Mr. Smiru. Of course, his great problem, sir, is that he does not 
produce the product. He is taking the statements of the salesmen 
calling upon him. I suggest that he probably does not have the fa- 
cilities through which to determine the accuracy of the statements 
of the salesmen. 

In my observation, the producer of private brands takes on a very 
great risk, because he is putting his name behind a product over which 
he has no control in the manufacturing process. I have no knowledge 
of the ability of your friend, the retailer, but it has been my general 
observation that when a retailer buys and sells private brands, it is 
for the purpose of getting a larger profit margin than he would get on 
a branded product. 

Mr. Doxiincer. Let me ask you one final question. I want to go 
back to the aspirin field. I see so many ads about the thing, and I 
do not particularly want to remember the name of a concern; it is not 
important to me. I suppose when I do mention the facts, presumably, 
everybody will know the firm I am talking about, but their greatest 
slogan or the reason that they advertise this thing is because it acts 
faster in the human body than anything else because it dissolves 
quicker, and for that reason they say they want to be paid more than 
what the average firm would receive for the same aspirin. The differ- 
ence in time might be 1 or 2 or 3 seconds. But would that be of a 
tremendous amount of importance to the consumer so he would pay 
maybe twice as much as he would for a normal product of aspirin ? 
Would it give him the same kind of relief? 

Mr. Smiru. Well, I can again only refer you to my own personal 
feelings. If I am taking something systematically, I have enough 
interest in my human mechanism not to take chances for the alleged 
saving of a few cents a bottle. 

Mr. Doturncer. That is all, Mr. Chairman. 

Mr. Mack, Mr. Moss. 

Mr. Moss. I note on page 10 the following concluding sentence: 
“The only logical solution is a Federal fair-trade law * * *.” You 
are urging here an action by the committee going beyond the intent 
of H. R. 10527; is that correct ? 

Mr. Smirn. My understanding, sir, of H. R. 10527 is that it makes 
nationally effective a fair-trade law that, under the McGuire Act, is 
effective only in those States which have State legislation to cover it. 

Mr. Moss. We seem to have some confusion here as the result of 
the testimony of Judge Gwynne this morning. 

Mr. Smiru. My understanding of the bill before you is that it does 
provide for a Federal fair-trade law. 

Mr. Moss. Regardless of the State ? 

Mr. Smiru. That is correct. 
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Mr. Mack. The Chair would like to state there has been some con- 
fusion on that. I do not think anyone was trying to mislead the 
committee, and I am sure that that matter will be cleared up in the 
consideration of this bill. 

Mr. Smiru. That is right. 

Mr. Moss. I would hope so, because my next question was going to 
go to the suggested text in appendix 1 of the testimony by Mr. Weigel, 
of the California Pharmaceutical Association, and I was just going 
to ask if you had studied that. 

Mr. Smiru. I have not; no. 

Mr. Moss. You are not familiar with the recommendations 

Mr. Smirn. No, sir; I am not. 

Mr. Moss. Tying this, in effect, to the trademarks themselves ? 

Mr. Smrru. No, sir; I am not familiar with it. 

Mr. Moss. I have no further questions, Mr. Chairman. 

Mr. Mack. Thank you for your testimony. 

Mr. Smiru. Thank you, sir. 

Mr. Mack. Mr. Forrest Teel, of Eli Lilly & Co. 


STATEMENT OF FORREST TEEL, EXECUTIVE VICE PRESIDENT, 
ELI LILLY & CO. 





Mr. Mack. Mr. Teel, I would like to welcome you to the committee, 
and I would like to state again that we are deviating from our original 
schedule for your convenience, and it was my understanding that you 
would submit your statement for the record and make a few comments 
about your position. 

Mr. Trex. Thank you, Mr. Chairman. I do not believe you have 
a copy of our brief. You have copies of my statement, but I have a 
brief for you to look at. 

Mr. Mack. Brief of Eli Lilly & Co. in support of H. R. 10527. Mr. 
Teel, was it your intention to have this brief included in the record? 

Mr. Terex. If you please, Mr. Chairman. 

Mr. Mack. The Chair will have the brief included at this point in 
the record. 

Mr. Tret. Yes, sir. 

(The brief referred to follows :) 


Brier oF Ext LILtty & Co., IN Support or H. R. 10527 


This brief is submitted by Eli Lilly & Co. in support of H. R. 10527. Eli Lilly 
& Co. isa manufacturer and distributor of biological and pharmaceutical products. 
Its principal offices are located in Indianapolis, Ind., and its products are dis- 
tributed primarly through the retail drug trade. The company and its officers 
wholeheartedly support H. R. 10527, a bill which would establish a national fair- 
trade law, for the following reasons : 


I. FAIR TRADE ASSURES THE AVAILABILITY OF HIGH-QUALITY PRODUCTS TO THE 
CONSUMING PUBLIC 


Fair trade operates to the distinct advantage of the consuming public. As a 
rule, fair-traded products are high-quality products. It is therefore, to the 
advantage of the consumer that they be readily available at many retail outlets 
at fair prices. As long as retail dealers can make a fair profit by selling high- 
quality items, they will stock them and make them readily available for sale. 
But they will not stock, promote, and sell for long any product on which they 
eannot make a fair profit. This company knows well, from actual experience, 
how retail dealers can kill the sale of fine, high-quality items when they cannot 
sell them profitably. 
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For example, this company selis a product called Multicebrin. It is a supple- 
mental vitamin product and is recommended widely by the medical profession. 
It is one of the leading products in its field. It is known as a high-quality prod- 
uct. Pharmacists in general recommend and promote this product for their 
customers, and they make a fair profit on the sale of the product. Because it is 
a highly desirable product, a pharmacy will oceasionally use this product as 
a loss leader, that is, sell it at cost or even below cost in order to attract cus- 
tomers into the store. It has been the experience of this company that often in 
such instances the other surrounding retail pharmacists will quit promoting the 
product and may actually discourage customers from buying the product, since 
they will not sell it at the lower price without any profit and do not wish to charge 
more than a competitor. What they often do is to try to switch their customers 
to cheaper brands on which the regular retail price is comparable to the loss- 
leader price that the cut-rate dealer is charging for Multicebrin. Thus, in such 
instances many consumers are unwittingly persuaded to buy and use cheaper and 
less potent products because of the loss-leader selling of a single retail dealer. 

This company can cite similar examples involving many other products of its 
manufacture, just as other manufacturers can cite experiences similar to the 

ones of this manufacturer with the use of its products in loss-leader selling 
schemes. 
II. FAIR TRADE PRICES ARE NOT EXORBITANTLY HIGH PRICES 


Consumers are not forced to pay exorbitantly high prices for fair-traded 
merchandise. Under this bill, as well as under State fair-trade laws, products 
cannot be fair-traded unless they are trademarked products in competition 
with other comparable products. Trademarked products are among the most 
competitive of all products. With respect to virtually all products, whether or 
not trademarked, there is a substantial degree of interchangability or, to put it 
another way, few, if any, trademarked or other commodities have such a unique 
field of utility and function as to involve even the slightest possibility of a 
monopoly. Thus, Camel cigarettes are comparable to and interchangeable with 
Lucky Strike cigarettes, household appliances bearing different trademarks have 
substantially the same functional value and utility, and pharmaceutical and 
-medicinal products bearing trademarks are in keen competition with comparable 
products offered for substantially the same purposes. 

In the distribution of a new trademarked commodity, the manufacturer must 
accordingly establish a price not in excess of the going price established for 
comparable products in the market place. In addition, the new trademarked 
commodity must be priced with the view of capturing a reasonable share of the 
market and on a basis which will return to the manufacturer production, selling, 
and development costs plus a reasonable profit. Keen competition, therefore, 
-exists at the manufacturer’s level among manufacturers of comparable products. 

As the volume of sales of a new product increases and the costs of develop- 
ment and research are recovered, prices of fair-traded products, at least in the 

.drug field, tend to fall. To cite just a few examples: The prices of insulin 
products are now approximately 5.4 percent of the selling prices in 1923; certain 
penicillin products are now sold at less than 10 percent of the prices in 1944; 
and the cost of oral anemia therapy is now approximately 54 percent less than 
it was in 1950 and approximately 80 percent less than the cost in 1928. Products 
in these fields have been sold under various trademarks, brands, and names and 
have been fair-trade items. 

An economic survey of prescription prices in retail drugstores conducted by 
this company in 1957 shows that the overall prescription prices in retail phar- 
macies are practically the same in States having fair trade and States having 
no fair trade. A summary of the data collected is attached as exhibit A, and 
comments concerning the summary are attached as exhibit B. 


III. FAIR TRADE TENDS TO STABILIZE PRICES 


Experience in the past indicates that fair trade is desirable because it tends 
to stabilize prices, both on fair-trade and non-fair-trade items. In respect to 
fair-traded items, the minimum prices also tend to become the maximum prices. 

Since a reasonable profit can be made on well-known trademarked products, 
there is not the need to charge high and exorbitant prices for lesser known 
products to make up the loss on well-known products. Thus, the fair price tends 
to be the established price on both well-known and lesser known products when 
fair trade is in foree. Certainly the public is benefited by this stabilizing influ- 

ence of the fair-trade laws. 
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IV. FAIR TRADE BENEFITS SMALL BUSINESS, AN ESSENTIAL SEGMENT OF OUR ECONOMY 


Not only is the consuming public benefited in general, but small-business men 
as a class are benefited by fair trade. Fair-trade laws permit small business to 
compete on the same price terms as large firms. Thus, the small retail outlet is 
assured of obtaining its share of business if it operates efficiently and renders 
service comparable to the large outlet. In fact, it puts a premium on the furnish- 
ing of better service to the advantage of the consuming public. This can take the 
form of liberal terms of credit, delivery service, repair service, and higher paid 
and more efficient personnel. With the protection afforded by fair trade from 
unfair competition, many retail dealers will be able to survive, thereby creating 
jobs for employees and spendable income. This preservation of small business 
is a direct benefit to consumers in assuring the availability of essential products 
in small, independent retail outlets in each neighborhood of the Nation. This is 
especially beneficial in the distribution of drugs, for it is important to the health 
of the people that drugs be readily available in neighborhood drugstores. 

If fair trade benefits small business, then it benefits everyone, for small busi- 
ness is an essential part of our economy. Eli Lilly & Co., like most manufac- 
turers, depends on small business outlets to stock and distribute its products. 
It benefits from the purchasing power of the 10 million men, women, and children 
who derive their living from owning or working in small businesses. This com- 
pany, like the consuming public, is hurt when the retail distribution of products 
is concentrated in a few centrally located outlets, rather than in many small, 
independent neighborhood drugstores where drugs are readily available at all 
hours. 

V. FAIR TRADE IS BENEFICIAL TO MANUFACTURERS 


Fair trade is also beneficial to manufacturers of high-quality products. As 
stated above, manufacturers, too, are interested in having their products dis- 
tributed by a large number of small, neighborhood retail outlets. They are 
interested in seeing that such outlets make a fair profit on their products so 
that they will not only be available to distribute such products but will actually 
carry and promote them because it is profitable to do so. 

Price wars do not stimulate widespread distribution of high-quality products. 
Retailers are not interested in promoting products on which they can make no 
profit; yet, the cutrate retailer is always eager to sell a well-known trade- 
marked product at little or no profit and sometimes even below cost in order to 
lure customers into his store and then recoup his loss by sales of other products. 

When a high-quality product is used as a loss leader by a retailer to increase 
volume, other retailers tend to discourage the use of the product by promoting 
and switching customers to other products. As one retailer testified in a fair 
trade court action: “I don’t want to be called a robber by a customer who knows 
she can buy the product cheaper down the street, and I’m not going to sell the 
product at a loss, so I just tell the customer it’s a cheap product and try to switch 
her to another product.” This eventually destroys the goodwill attached to the 
product. When the goodwill is lost, the cutrater uses another product as a loss 
leader. The consuming public, other distributors, and the manufacturer are thus 
injured by the unfair tactics of the cutrate retailer. 


VI. THE FAIR-TRADE TYPE OF PRICE CONTROL IS NOT RADICALLY DIFFERENT IN ECONOMIC 
EFFECT FROM OTHER TYPES OF PRICE CONTROL 


Manufacturers and distributors of various types of commodities have always 
been able to control the retail prices of commodities by means of employing cer- 
tain distribution systems. 

The agency-type arrangement, whereby a manufacturer distributes its products 
through dealers on a consignment basis and establishes the prices at which the 
products may be sold, has long been sanctioned by the courts. In the case of 
United States v. General Electric Co. (272 U. 8S. 476, 47 S. Ct. 192 (1926)) the 
Court stated: ‘“* * * there is nothing as a matter of principle or in the authorities 
which requires us to hold that genuine contracts of agency like those before us, 
however comprehensive as a mass or whole in their effect, are violations of the 
Antitrust Act. The owner of an article patented or otherwise is not violating 
the common law or the Antitrust Act by seeking to dispose of his articles directly 
to the consumer and fixing the price by which his agents transfer the title from 
him directly to such consumer.” 
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Another legal arrangement that permits a manufacturer to control the retail 
price of its commodities is the manufacturer-controlled retail store. Where the 
manufacturer owns the retail store, it can require the store to sell at any price 
the manufacturer may establish. 

It would seem that the manufacturer which distributes its trademarked com- 
modities through independent wholesalers and retailers ought to be extended the 
right to control the prices at which the products carrying its trademarks, brands, 
or name are sold. Just as the manufacturer selling to the ultimate consumer 
on a consignment basis or through a company-owned store has a property right 
in the commodity sold, so the manufacturer that permits the retailer to sell a 
product under the goodwill of its trademark has a property right in the com- 
modity sold. A trademark is a valuable property right which deserves pro- 
tection. H. R. 10527 would thus equalize rights in the distribution of trade- 
marked commodities, no matter what method of distribution is used and would, 
in fact, encourage distribution through independent wholesale and retail mer- 
chants. 

It should be pointed out, however, that under H. R. 10527 the retailer could 
sell any commodity at any price he might choose, so long as he removed the trade- 
mark, brand, or name. It is only when he trades under the goodwill of the 
trademark, brand, or name that he would be bound by the established fair-trade 
prices. 


VIT. FAIR TRADE IS IN KEEPING WITH THE PHILOSOPHY OF THE ANTITRUST AND UNFAIR 
COMPETITION LAWS 


Congress has long recognized the necessity of establishing rules of fair play 
in commercial dealings. As early as 1890 Congress passed the Sherman Antitrust 
Act to prevent combinations and conspiracies in restraint of trade. This act 
was later supplemented by the Clayton Act and the Robinson-Patman Act, which 
further prevented discrimination in the marketing of goods. About the same 
time the Clayton Act was passed, Congress also enacted the Federal Trade Com- 
mission Act, which outlawed certain unfair or deceptive acts or practices. All 
of these laws were enacted to provide an atmosphere of free competition un- 
hampered by the discriminatory practices of the few. 

At an early date it was recognized by some that the selling of goods at or 
near cost was also an unfair and deceptive practice; and, since the State and 
Federal legislative bodies had not enacted legislation on the subject, some 
manufacturers attempted to control prices by contract. This practice in the 
absence of legislation was ruled illegal in the case of Dr. Miles Medical Company 
v. John D. Park & Sons Company (220 U. S. 373, 31 S. Ct. 376 (1910)). It 
is submitted that the rule established by this decision is in contradiction to the 
rules of fair play established by the antitrust laws for two reasons: First, 
the Court failed to recognize that there may be goodwill attached to a trade- 
mark which can be destroyed by the price cutter; and, second, it failed to recog- 
nize that the general public is not always benefited by unrestricted competition. 
Justice Holmes, in his dissent, recognized this point when he said: “I cannot 
believe that in the long run the public will profit by this Court permitting knaves 
to cut reasonable prices for some ulterior purpose of their own, and thus to 
impair, if not to destroy, the production and sale of articles which it is 
assumed to be desirable that the public should be able to get.” 

Since the decision of the Miles case, all but three State legislatures have 
seen the necessity of enacting fair trade laws to correct the abuses of un- 
restricted price cutting. But, the courts in 15 of those States have declared 
at least parts of such laws invalid. It is now time that Congress supplement 
the laws providing for fair competition by enacting a Federal fair trade law. 


VIII. If IS NECESSARY THAT CONGRESS ENACT A FEDERAL FAIR TRADE LAW 


Although the legislatures of 45 of the 48 States have enacted fair trade laws, 
the courts in 15 States have declared all or a portion of State fair trade laws 
invalid. The reasons given have varied; but one of the principal reasons has 
been that the State fair trade laws violate the due process clauses of the 
State constitutions, in spite of the fact that the United States Supreme Court has 
held that fair trade laws meet all the requirements of due process. In effect, 
these judges have ruled that what is due process for the Nation is not due 
process for the States. Legislation on a Federal level is needed to correct 
this double standard in regard to fair trade laws. 
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Upon reading the State court decisions, one gains the impression that in 
certain instances judges have been opposed to the philosophy of fair trade and 
have held the law invalid for philosophical reasons, in spite of the mandate 
of the legislature which represents the people. It is significant that not one 
single legislative body, State or Federal, has ever repealed a fair trade act. 
Only by the enactment. of a Federal fair trade law can the will of the State 
legislatures and of the people be enforced. 


CONCLUSION 


In view of the above facts it is hoped that the House Committee on Interstate 
and Foreign Commerce will report favorably on H. R. 10527 so that a Federal 
fair trade law may be enacted at this session of Congress. 

Respectfully submitted. 

Evi Litty & Co., 
FORREST TEEL, 
Executive Vice President. 


EXHIBIT A 











Pharmacies in  fair- | Pharmacies in non-fair- 
trade States (374/| trade States (143 
stores) | stores) 
Amount Percent Amount Percent 
Total sales -_- | $124, 533 | 100. 0 $128, 720 100. 0 
Cost:of goods sold aol 65. 1 : 65.7 
Gross margin____- 34.9 34.3 
Expenses: | 
Employees’ wages 11.3 | 12.1 
Rent. | 2.2 | } 2.2 
Other expenses 7.7 | | 8.6 
— = ——— _ — mee — 
Total expenses - | 21.2 22.9 
Net profit (including proprietor’s salary of 8.9 percent) | 17, 061 13.7 114, 836 11,4 
Value at cost of merchandise stock inventory-.--- - 20, 799 19, 916 
Net profit return on inventory investment - --.. | ‘ 82.0 2 74.0 
Percent of prescription sales to total sales. | 30.8 30.0 
Average preseription price_-. . 2, 74 |-- j 2.7. | 











1 Including proprietor’s salary of 7.2 seaeant, 


ExHisir B 


COMMENTS PERTAINING TO ExHIBIT A 


1. A comparison of merchandise costs and gross margins reveals that the 
difference is negligible. Fair-trade States had gross margin averaging 0.6 per- 
cent of sales greater than non-fair-trade stores. Some of the difference, un- 
doubtedly, is due to the slightly higher proportion of prescription sales to total 
sales in the fair-trade States. 

2. We have no way of determining how much, if any, the non-fair-trade stores 
are cutting prices. It would seem logical to assume, however, that the stores are 
meeting competition on selected items. If this is true, gross margins are obvi- 
ously being maintained by other merchandise sales. 

3. Average expenses as a percentage of sales for fair-trade stores were less 
than those recorded in non-fair-trade States. This is an indication that the fair- 
trade stores represented are being operated efficiently and that fair trade does 
not necessarily perpetuate shoddy management. 

4. The close similarity of average prescription prices in the two areas indicates 
that fair trade has little effect on the cost of prescription medication. 


Mr. Trrt. My name is Forrest Teel. I am executive vice president 
of Eli Lilly & Co., a manufacturer and distributor of biological and 
pharmaceutical products with principal offices located in Indianapolis, 


Ind. 
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For the past 32 years, I have been associated with the marketing 
function of Eli Lilly & Co. Prior to this experience, I worked as a 
registered pharmacist in several retail drugstores for a period of from 
4 to 6 years. During all of this time I have observed the distribution 
and sale of drug products, both under fair-trade laws and without the 
benefit of fair-trade laws. 

Not many years ago, fair-trade laws of the various States virtually 
blanketed the Nation and fair trade, except for three States and the 
District of Columbia, was in operation on a national basis. 

Recent State court decisions, however, have changed this pattern 
drastically and in a manner which makes it virtually impossible to 
restore anything like a national fair-trade pattern through additional 
State legislation. If, therefore, fair trade is to survive, it must do so 
under a Federal law such as H. R. 10527, and is, in our opinion, very 
desirable. 

It is my opinion that fair trade should be restored on a national 
basis, and I shall attempt to give you my reasons, some of the reasons, 
for this conclusion. 

I have with me, and display to you at this time, copies of advertise- 
ments clipped from various newspapers in which certain of our prod- 
ucts are advertised at cut prices. This shows the prices at which these 
products are advertised, their cost to the retail store, and the fair-trade 

yrices. 

On examination, you will find that these prices vary from, on an 
item which sells on a fair-trade price at $1.26, the advertised price 
varies from 96 cents to $1.08 or $1.09, when the cost to the retailer 
is 98 cents. 

I can assure you that the products mentioned in these advertise- 
ments have been and are being used as loss leaders because the prices 
at which they are advertised are virtually equivalent to the retailer’s 
cost or, perhaps, in 1 or 2 instances, less than cost. 

You have heard other witnesses explain here what happens to the 
goodwill of the manufacturer. I will not go into that. I can tell you 
it does bring on ill will toward the manufacturer, and it is a very 
obvious fact that dealers cannot afford to sell products at a loss except 
for promotional purposes, where the loss is offset against profits on 
other products or services. 

Accordingly, unless they can make a fair profit, they will restrict 
or discontinue the distribution of a product. This result dama 
both the manufacturer and his dealers and, ultimately, the public. 

Retailers who engage in loss-leader selling normally do not follow 
this practice consistently and continuously with the same items. 
Thus, the price advantage offered to the consumer is transitory—here 
today, gone tomorrow. 

Moreover, such price advantage as may be implicit in this type of 
promotion has geographical limitations, dependent upon the whim or 
promotional campaigns of stores in different localities at different 
times. 

Thus, the price advantage to the consumer in Detroit might not be 
available to the consumer in Louisville. In fact, it may not be avail- 
able to customers in the same city. I certainly have seen instances in 
which price advantages, as advertised as such in one part of the city, 
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are not available in another part of the city, and you would have to 
drive several miles to get there to take advantage of it. 

In speaking of consumers, we must not over look the millions of con- 
sumers represented by those who earn their livelihood in small retail 
businesses and in manufacturing enterprises engaged in the distribu- 
tion and manufacturing of trademarked commodities. 

As competition of the type described curtails distribution of the 
advertised product by many dealers, the employees of such dealers 
suffer. Similarly, as distribution of the advertised product is cur- 

tailed and the demand therefor drops, the employees of the manufac- 
turer of the product are bound to suffer in the long run. These em- 
ployee groups constitute a substantial share of the consumer market. 

It is my view that consumers benefit materially from price com- 
petition at the manufacturer’s level, but do not benefit substantially 
from price competition at the retail level. I say this because the con- 
sumer benefits from loss-leader selling are not available to all consum- 
ers in all localities at the same time, and differ in availability from 
one day to the next. 

On the other hand, a substantial benefit is derived by consumers 
from price reductions by manufacturers in a free, competitive econ- 
omy, and the benefit of this type of price competition applies both to 
fair-trade and non-fair-trade items, perhaps more to the former than 
to the latter. 

Thus, the substantially lower cost of various penicillin and anti- 
biotic products today flows not from price competition at the retail 
level but entirely from price competition at the manufacturer's level. 

The same is true in regard to insulin, pernic ious-anemia therapy, 
and many other essential drug products. Comparisons of the con- 
sumer prices of a number of these critical products today with the 
prices at the time of their introduction show that their cost to the con- 
sumer has been drastically reduced. But I want to emphasize that the 
benefit to the consumer with respect to the cost of these products has 
not been derived from price competition at the retail level. 

An important factor in determining the price of any product at the 
manufacturing level is the cost of production. Unit produe tion costs 
are keyed to the volume of production which, in turn, is obviously 
keyed ‘to sales. Sales volume can be increased or maintained only 
through adequate distribution. Adequate distribution can be pre- 
served only so long as those engaged in the distribution function can 
be assured a reasonable profit for the function which they perform. 

When this profit is threatened by loss-leader selling or other sub- 
stantial price competition at the distribution level, the adequacy of 
distribution is threatened. Thereupon, sales volume declines, with a 
consequent loss of economies in mass production. The ultimate result 
is an Increase in manufacturing cost and in increases in price to the 
consumer. There is something basically wrong with any system which 
recognizes the necessity of protecting competition in the distribution 
of goods from unfair or discriminatory practices, but fails to employ 
the 1 type of legislation necessary to attain that goal. 

Thus, the Clayton Act, the Robinson- Patman Act, and the Federal 
Trade Commission Act all are very zealous in their purpose to afford 
protection from unfair methods of competition and discriminatory 
practices. Yet they fall short of affording any protection whatever at 
the level where products move into consumer hands. 
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Loss-leader selling at the retail level is just as unfair as discounts 
forbidden by the Robinson-Patman Act. The effect upon competition 
is just as great. Yet present law affords no protection from this un- 
fair method of competition. If a retail dealer is entitled to protection 
in his purchase of commodities—as he is under the Robinson-Patman 
Act—why should he be denied reasonable protection in the resale of 
those commodities ? 

There is ample evidence showing that fair-trade prices do not result 
in exorbitant profits to the retailer. In the longer brief which I have 
submitted here, we cite some statistical information in regard to the 
operation of the retail drug trade to prove that point. 

In the drug field, for example, based upon the average cost of drug- 
store operations, fair-trade prices resulting in gross margins of from 
30 to 40 percent provide not an excessive but a reasonable profit. 

Accordingly, the enactment of a Federal fair-trade law will not 
result in price gouging, but will simply permit the retail pharmacist 
to survive in the competitive battle for existence. 

In the written brief which I have filed with the clerk, I have cited 
other reasons why, in my opinion and in the opinion of the manage- 
ment of the company which I represent, H. R. 10527 should be 
adopted. I hope that you will find it possible to consider the argu- 
ments and statements in this brief carefully, and report H. R. 10527 
favorably to the House of Representatives. 

I am very appreciative of the opportunity of appearing before this 
committee. 

That is very respectfully submitted, Mr. Chairman. 

Mr. Mack. Thank you, Mr. Teel. 

Mr. Dollinger. 

Mr. Doturncer. Yes. 

Mr. Teel, you have submitted to the committee an exhibit of ads 
indicating that some of the companies and drugstores sold these leader 
items, apparently, below cost or, in some instances, within 5 cents of 
the cost to the store. Of course, I am opposed to this sort of practice, 
as you are, but I should like to find out. In your exhibit you indi- 
cate that the markup for fair trade is about 50 percent of the cost of 
the item to the drugstore. Now, is that the general markup in fair 
trade, for fair-traded items in the drug field, 50 percent ? 

Mr. Trew. There is, in the present legislation, the proposed legisla- 
tion, or even the McGuire Act, the manufacturer is obviously not told 
what percentage he can mark up his product to establish a fair-trade 
price. That is entirely 

Mr. Dotiincer. Up to him? 

Mr. Trex. The prerogative of the manufacturer. 

Mr. Doxiineer. If he wants to make that markup 100 percent, he 
can do so. 

Mr. Tren. That is right. The manufacturer, of course, is interested 
only in a markup that is sufficient to give him distribution and, ob- 
viously, to keep the lowest price he possibly can to the public, con- 
sisitent with the fair profit that his distribution setup must have to 
stay in business. 

Mr. Dotirncrr. Well, I gather from your exhibit that your com- 
pany thinks 50-percent markup is a fair markup for your products. 
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Mr. Teri. We have submitted, so far as the retail trade is con- 
cerned, we have submitted the analysis of the survey that was made of 
250 retail drugstores which are in the medium-sized category, which 
shows, sir, that, if the retailer takes $10,000 a year as proprietor’s 
salary, his profit will be in the range of 2 percent of his sales; in 
other words, that is what he gets for investing his money, for assum- 
ing the professional responsibilities that he has. 

Mr. Dotirncer. Supposing, Mr. Teel, I have a drugstore and I 
think that, insofar as my business is concerned, with the amount of 
business I do, a 20-percent markup would be a fair markup and would 
give me a good return on my investment, and if I did not adhere to 
your markup price but wanted to reduce that amount to 20 percent 
above cost, feeling I could make a good profit, I would be in viola- 
tion of the law if we passed this bill, H. R. 10527; would that be a 
correct statement ? 

Mr. Tret. You would, if the manufacturer had established a mini- 
mum fair-trade price in excess of that. 

Mr. Dotirnerr. That is it, exactly. 

Mr. Tre. But you would, I believe, find it impossible to operate on 
that kind of a basis. And, if you did, I want to point out 

Mr. Dotutncer. We are forgetting whether I can or cannot. I am 

iving you a hypothetical question. I do not know whether it is a 
act or not. 

Mr. Tre. Yes, sir. 

Mr. Dotiincer. What I am driving at is, here we have a situation 
which is not comparable to the one you presented to us, of druggists 
who are selling at cost or below cost. This is not a leader item in this 
case, because this druggist honestly feels that a 20-percent markup 
would enable him to make a fair profit, and you would be preventing 
him from doing so because of the provisions of the bill. 

Mr. Trev. Well, am I permitted to express an opinion about the 
consequences of that ? 

Mr. Dottincer. Yes. 

Mr. Trev. The consequences would be that vou would, if you were 
successful—and it might be possible, under certain circumstances, to 
operate at somewhat less than the average, which is cited in the survey 
that I have referred to—but you would, of course, drive out of busi- 
ness a large number of retailers who could not have command of the 
volume that you are talking about having, which would be necessary to 
carry on the kind of service you are talking about. Consequently, you 
wok find it difficult, when you wanted to get that aspirin you were 
talking about a while ago, to go to a neighborhood drugstore. You 
might have to go quite a way to get it. And our distribution would 
be curtailed. It would be cut down from some 50,000 retail drug- 
stores—I do not know how many could survive on that kind of a 
markup. 

Mr. Dotiincer. By the same token, vou would also admit that no 
two businesses operate alike. One business may be more efficient in 
operation than the other, and their costs of operation might be less, 
for that reason. I might, as a druggist, want to make $10,000 a year, 
and you, as a druggist, might feel your worth is $5,000 a year. How 
contd I compete under those circumstances? That is your cost of 
operation, is it not ? 
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Mr. Tex. Obviously, it is your cost of operation, but it is keyed to 
your volume of business. 

Mr. Douirncer. Yes. Let me ask you this. Of course, you have 
your opinion on that, and I am only trying to get at the meat of the 
thing if I can. I am trying to find out whether we can pass legisla- 
tion which would help the little businessman, and I am interested in 
helping him; I really mean that. I would like to be in position to 
help the small-business man and the consumer, if that is possible. 

Mr. Trev. Certainly. 

Mr. Dotirncer. And I was wondering—and I may be completely 
wrong, and I would like to get your opinion on it—would your con- 
cern object, either in this bill or in any bill which might be amended, 
to providing that a merchant would have the right to sell an item, fair 
trade, without a stipulated amount, and it would be up to the mer- 
chant to show that he is receiving a fair return on his investment and 
is operating on a fair return by setting his figures based upon what it 
cost him and the cost of operation, so that, if a merchant thinks that, 
after he has analyzed the costs of the merchandise, he wants to work 
on a 10- or 15-percent margin, he should be able to do that instead of 
a 50-percent margin’ Would there be opposition on your part to 
that? 

Mr. Trev. Mr. Dollinger, we maintain that we have to have a certain 
number of drugstores to get an adequate distribution, and I do not 
believe that that kind of legislation would have that result. 

I think we would have too few drugstores to give distribution. 

I will tell you this: that if my company facet that retailers 
could operate on a minimum of 20 percent, that would be the basis 
on which we could establish our minimum fair-trade prices. 

Mr. Do.iincer. You said some companies operate on a greater per- 
centage of fair trade than you do, and some could ask for 100 percent. 
There would be nothing to stop them. Why should one have a larger 
markup than the other? What would be the reason for that? 

Mr. Trev. Mr. Dollinger, all fair-trade legislation has been on the 
basis of minimum fair-trade prices. It does not attempt to set prices. 

Mr. Dotiineer. What would stop you people or all these manu- 
facturers in the country, after legislation of this sort were passed, from 
increasing your markup on fair trade to 200 percent? Would there 
be anything to stop you? 

Mr. Trex. You mean for the retailer? 

Mr. Doturncer. Yes; that is right. 

Mr. Trev. There would be nothing to prevent it in the law except 
that it would be very bad business for us to do it. 

Mr. Dowtincer. Lagree with you. But other than that, there would 
be nothing to stop you from doing it, and you could by that means 
havea monopoly, it is possible. 

Mr. Tret. That would not be my idea of how you would get a mo- 
nopoly, by increasing your prices. 

Mr. Douirneer. If you put the other people out of business and all 
people who were in the retail line were regulated by fair trade, and 
you had to go to them and nobody else, because they had the market, 
it would be completely a seller’s market and not a buyer’s market. 
That is what I am trying to find out. 
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Mr. Trex. If we established our fair-trade prices so high that the 
ublic would resist that, or—that is the reason I have submitted figures 
ere to show you that the fair-trade prices as they have been in effect 

over these several years have not taken advantage of the public. 

Mr. Dorurncer. I hope they have not. 

Mr. Trex. Yes. 

Mr. Dotiincer. What I am driving at is this: that the arguments 
I have heard up until now have indicated clearly that you are trying 
to stop these companies who are trying to drive the little fellow out 
of business by bringing in a leader or leader items, and when the 
public comes in on a leader item they try to sell them other things, 
something else, and the little fellow cannot compete with them. 

I cannot see why you should object to a law which would make it 
certain that all would make a fair return on their investment, and not 
to fix the price. Because we in the Congress, in other instances, the 
Justice Department has taken many of the larger companies to task 
and taken them to court because they tried to establish a price within 
their own sphere and cut out all sorts of competition. That, we find, 
has been illegal. 

I do not think you people are trying to do the very same thing. 
You are trying to protect the little fellow. But I cannot see why we 
cannot enact legislation which would give the little fellow a fair 
return on his investment, and let him be the person who will decide 
what a fair return is; not to have the company which manufactured 
the product make that determination. 

Maybe I am wrong, but I am trying to get the opinion of you and 
others here to give me that information. Can you give me that? 

Mr. Trx1. I believe it has already been pointed out here that these 
loss-leader items bring in people from other trading areas. That 
is the idea of them. They are designed, whether it is by a big fellow 
or a little one, to get some other community’s trade into his trading 
area. 

Now if the practice of this concern which is using these loss leaders 
is successful in that, then what we call the neighborhood drugstore, 
the one that is closest to where you live, will find it very difficult to 
stay in business. Ultimately, if this is continued far enough and to 
a great enough extent, he will go out of business. 

e believe it is important to have the distribution we have through’ 
the number of drugstores we have. We do not believe there are too 
many to give adequate distribution or proper distribution. If you 
want to set up the supermarket and give them an advantage, already, 
as I pointed out, the Robinson-Patman Act prohibits them from 
buying, within certain ranges, at least, at lower prices than this little 
fellow. 

It just says, and we are saying here, if you are a man who has suf- 
ficient volume or you are willing to gamble that you will get that, you 
go ahead and do it. 

You have heard testimony here talking about the damage to trade- 
marks. This is where the proprietary interest comes in, the manufac- 
turer’s interest comes in. It is not a very good feeling to have 1 fellow 
who is doing all your business and 50,000 retail druggists who are 
against you. 
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And if they do not have a fair profit—and that is all we are in- 
terested in giving them, a fair profit—they are not going to do any- 
thing to encourage the distribution of your product, and ultimately 
will do things to discourage it. 

Mr. Dotiineer. Mr. Teel, I want the druggist to get a fair profit. 
I do not disagree with you. I do not know what a fair profit is. You 
may know it better than I do, and that is what I wanted to try to 
find out. 

T have no further questions. 

Mr. Tret. I am only speaking for the retail drug industry. I have 
no idea what it is in others, sir. 

Mr. Mack. Mr. Avery. 

Mr. Avery. Again with the permission of the gentleman from New 
York, I would continue with his line of questioning. 

The gentleman from New York was predicating his questions, I 
think, on the hypothesis that all retail merchants would acquire their 
merchandise at the same price, which is not necessarily true. 

There is nothing in this legislation which would prevent quantity 
discounts to the retailer, is there, either from the manufacturer or from 
the wholesaler ? 

Mr. Trev. Quantity discounts within certain limitations, at least. 
That is covered in the Robinson-Patman Act. 

Mr. Avery. That is right. 

Mr. Trev. Yes. 

Mr. Avery. Within certain limitations. But they are still not 
precluded, are they / 

Mr. Tre,. No. As long as the large purchase permits savings that 
you can demonstrate, then you can give the large purchaser an ad- 
vantage. 

Mr. Avery. As long as all purchasers are treated alike. 

Mr. Trex. Yes, sir. 

Mr. Avery. I think that is the important point there, in Robinson- 
Patman. If we are going to operate, say, on a percentage-of-profit 
basis, it would not necessarily follow that every retail merchant would 
have the same price, would it ? 

Mr. Tren. That was the intention of it, I believe that is the inten- 
tion, and you understand I am not a lawyer here. If I am getting on 
dangerous ground, I hope you will excuse me. 

Mr. Avery. I am not, either, so we are in this together. 

Mr. Trev. But I think that is exactly the reason that the Robinson- 
Patman Act was made law, that there were people who, for one reason 
or another, because they did have a large outlet, got discounts which 
could not be justified by these differentials in cost to the manufacturer, 
and so it was deemed that that was discrimination against other people 
who were offering the same service but did not have that particular 
volume of business. 

Mr. Avery. I do not see how you could justify fair trade practice 
on the percent of markup across the board, because it does not seem 
reasonable to me that every retail purchaser is going to have the same 
costs per item of the commodities he buys. 

Mr. Trex. In the drug trade, I would say that certainly within—you 
see, in this Robinson-Patman Act, the only price differential you can 
make is the actual savings in the volume of business you are doing. 
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Well, I can only speak from our business, but I can tell you that 
that is a very minor thing. When you get to talking about the differ- 
ence between a dozen of something and three gross of something, we 
cannot find the difference. 

Mr. Avery. I would like, if I can phrase my question properly, to 
ask you one more question, Mr. Teel: Is it a fair statement to assume 
that most drugs are compounded now at the manufacturing level 
rather than at the retail level as we used to know it with the druggist 
back there with his mortar / 

Mr. Trex. I believe that is a fair statement, Mr. Avery. ‘There con- 
tinue to be a large number of prescriptions compounded, but I think 
maybe 

Mr. Avery. The percentage is decreasing all the time? 

Mr. Trex. Yes, sir. 

Mr. Avery. Under that kind of a practice, it would be easier for 
fair trade to operate, would it not, when the drug itself is compounded 
at the manufacturer’s level, packaged and sent out under just certain 
specifications and certain contents ¢ 

Mr. Trev. Fair trade does not apply at all to the case of the com- 
pounding that you were speaking about. 

Mr. Avery. That is what I wanted to get into. It does not apply 
at all? 

Mr. Tre. No, sir. That merchandise is not identified by trade- 
mark. That is a prescription someone else has written. 

Mr. Avery. I believe those are all my questions, Mr. Chairman. 

Thank you, Mr. Teel. 

Mr. Trex. Thank you, Mr. Avery. 

Thank you, Mr. Chairman. 

Mr. Moss. I have no questions. 

Mr. Macx. Just a minute. I wanted to inquire to see if anybody 
else wants to ask questions. 

Mr. Trex. I remember one there, Congressman Mack, around your 
hometown— 

Mr. Mack. I would like to ask you about that Centralia affair. I 
noticed they had advertised, not under the counter but over the coun- 
ter, and they advertised new, everyday low prices, and that was a 
thing that they sold at 89 cents, and you say it cost them 84 cents; 
is that right? 

Mr. Trev. The figures are on the example you have. 

Mr. Mack. Yes. That is what it says. It says the cost to the 
pharmacy is 84 cents. That is to this particular pharmacy. Could 
they have bought that from someone other than you at less money than 
the price you have quoted here? 

Mr. Trev. Well, where we have fair trade in operation, sir, our 
products are fair traded at the wholesale level, also, if we have a fair 
trade in effect. Certainly in that case, they could not have; and 
where fair trade is not in effect, obviously I cannot say that that might 
not have happened. 

Mr. Mack. Well, did your survey indicate that they did continue 
to sell this at the same price every day ? 

Mr. Terex.. Well, when you run an advertisement, when a retail 





drug store runs an advertisement, he can say everyday low prices, 
and that can go on for some period of time. It might be every day 
for 2 months, or 2 weeks, or something like that. 
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It may well be that this gentleman is only being competitive, he 
is only taking a retaliatory action to something that has been done 
by someone else. That is what this kind of a thing leads to, and this 
may not have been his original idea. 

I merely picked those things out. I could have had a lot more 
of them. I just asked our file room there to hand me a few examples 
of it. 

Mr. Mack. I understand. You had a representative of your com- 
pany checking on this matter; is that correct ¢ 

Mr. Trex. We had a representative check the matter. The ene you 
are talking about, sir, it may well be that it ended up m—that goes 
back some time, I believe, and it may well have been that we were look- 
ing for some a..ual evidence to know whether we had a case in the 
fair trade as a violation of the fair trade law or not. 

That may have been the case. I am not saying it was, sir. 

Mr. Mack. I was just wondering whether in the particular case it 
was an operation where they were substituting or trying to sell some 
other insulin, or they actually operated on a 5-cent profit; or if per- 
haps they had another. arrangement to purchase in Missouri, which is 
not a fair trade area, and then sell it in their store at a greater profit. 

Mr. Trex. I can only tell you that before my experience with my 
»resent assignment I worked for one of the world’s champion cutraters 
in the drug business, and I know that at that time we would have run 
ads—I say “we” because I worked there—we would have run ads that 
might have and did refer to regular prices, but the minute those things 
got down so that they were not very attractive to us or they did not 
bring in enough new customers, we switched around and got some 
others. 

I am referring to the retail drug business in Kansas City, Mo. 

Mr. Mack. This is not a case of running advertisements on prod- 
ucts and running out of it at 8:30 in the morning? 

Mr. Trev. No. But if you will look at those things carefully, 
you will see one of these things says “two to a customer.” If this was 
such a fine business, why would they need to put a limit on it? 

Mr. Mack. In some of the other advertisements ¢ 

Mr. Tret. Yes. I recall seeing that on one of the examples I sub- 
mitted to you. 

Mr. Mack. Will you leave this with the committee for their files? 

Mr. TreL. Yes, sir. 

Mr. Mack. Is that your desire? 

Mr. Trew. Yes, sir. 

Mr. Mack. We will retain this, then, for our files. 

Mr. Trev. All right, sir. 

Mr. Mack. Thank you very kindly. 

Mr. Trex. Thank you, sir. 

(The document referred to will be found in the files of the sub- 
committee. ) 

Mr. Mack. We are consuming a little more time than I had hoped 
we would under this procedure, and I am compelled at this point to 
recognize one of the two witnesses who were scheduled this morning. 
I would like to recognize Father Robert McEwen, chairman of the 
department of economics of Boston College. 








j 
; 


136 FAIR TRADE 


STATEMENT OF ROBERT J. McEWEN, S. J., ASSOCIATE PROFESSOR 
OF ECONOMICS, BOSTON COLLEGE, CHESTNUT HILL, MASS. 


Father McEwen. Thank you, Mr. Chairman. 

My name is Robert J. McEwen. I am an associate professor of 
economics and chairman of the department in the university at Bos- 
ton College. 

Mr. Chairman, if it is all right with you, I would like to file this 
complete statement at this point in the record, and then briefly com- 
ment from it. 

Mr. Mack. The committee will receive the statement for the record 
at this point, sir. 

Father McEwen. Thank you. 

(Father McEwen’s prepared statement follows :) 


STATEMENT OF Rosert J. McEWEN, S. J., AssOcIATEK PROFESSOR oF ECONOMICS, 
Boston COLLEGE, CHESTNUT HILL, MAss. 


My name is Robert J. McEwen. I am an associate professor of economics and 
chairman of the department in the university at Boston College. My qualifi- 
eations include graduate degrees in economics from Fordham University and 
from the university at Boston College, and degrees in philosophy and theology 
from the Pontifical Institute at Weston, Mass. I have specialized in teaching 
courses in the social responsibilities of business, in the socioeconomic teachings 
of the church and in the area of money and banking. My doctoral dissertation 
was on the subject of fair-trade laws. Now in the hands of a publisher, it will 
bear the title “Price Justice and the Fair Trade Laws.” In preparation for this 
work I have been doing research on the subject of fair trade for the last 8 
years. 

REPRESENTATION 


Though a member of several organizations, | must emphasize that my tes 
timony in no sense reflects either official policy positions or official statements 
of these organizations. 

REASONS FOR APPEARANCE 


A word of explanation may be in order to clarify my reasons for consent- 
ing to take a public part and a public position in this delicate area of public 
policy. Because I am connected with none of the special interest groups that 
have a vital and direct stake in this legislation, and because I believe that 
members of the legislature may be interested in hearing testimony that links 
the professional economic and ethical viewpoints on this question, I have con 
sented to go on public record with views that I have frequently expressed in 
private conversations and in individual classes. 

Furthermore, I want my testimony to bear witness to the fact that Christian 
philosophers and economists are vitally interested in the practical problems of 
the business civilization. Political and economic policies and actions are fun 
damentally moral and ethical decisions. If right principles and honest objec 
tives guide us to the selection of correct practical policies, the whole moral tone 
of our society will remain healthy. 

If the suspicion grows that your practical decisions are based solely or mainly 
on narrow prejudices or selfish pressures, a dangerous cynicism will pervade the 
souls and minds of the people. Their loyalty and confidence in our democratic 
processes of government will be destroyed. Need I remind this audience that 
such an effect is almost an automatic sequel to the narration of certain facts 
of American political history—even when the teacher bends over backward to 
be “understanding” and “realistic.” 


It is good, therefore, that Congress has a practice of calling independent 
witnesses to testify on issues of public policy. To leave it to chance that the 
conflicting views of interested parties would develop all the information and 
argument needed by Congress to decide where the general public interest lies 
would be risky. It could happen that the policies urged by such interested par- 
ties may be fully in harmony with their own particular self-interest, but not 
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at all conducive to the general welfare of the public. The reliance by Congress 
on the presentation of the views of conflicting lobbies could lead to the evils of 
special interest legislation so much deplored of late by political scientists. 


FOCUS OF TESTIMONY 


Ignoring for the most part legal technicalities involved in this present bill, I 
shall focus my testimony on the aspect of desirable public policy for congres- 
sional action in this area. My specific viewpoint will be a blend of economic, 
social, and ethical considerations. 

As an introduction to my statement, allow me to insert here a brief summary 
or abstract of the main conclusions of my doctoral study. 


SUMMARY OF StTuby, PRICE JUSTICE AND THE Farr TRADE LAWS 


(By Robert J. McEwen, S. J.) 


The inspiration for this study came from long years of searching the philo- 
sophical literature dealing with economic questions for a satisfactory statement 
of the meaning of the adjectives “fair” and “just.” It appeared that these 
adjectives, without sufficient explanation or justification, had come to be applied 
to many current business practices whose nature demanded exploration. Fair 
trade laws presented the most obvious area where the justification of the word 
“fair” should be examined in the light of the philosophy of price justice. 

The core problems are two: (1) Is there a workable philosophy of price 
justice capable of application to modern economic realities? (2) If so, are fair- 
trade laws in harmony with the principles of pricing justice? 

This study, therefore, is an attempt to apply social philosophy. with its general 
and specific principles of pricing justice, to a definite system of pricing practices 
sanctioned by law. 

As sources for the doctrine of justice, main reliance is placed upon the Judeo- 
Christian tradition as interpreted by contemporary authorities in the socio- 
economic field, such as Monsignor Messner and the Reverend B. W. Dempsey, 
S. J. The writings and speeches of Pope Pius XII are frequently used to illus- 
trate doctrinal points and to emphasize the fact that this teaching is not limited 
to medieval times but is meant explicitly for 20th century economies. An explicit 
attempt is made to avoid entering the area of historical controversy about the 
development of the just price doctrines. 

Part 1 presents a currently applicable synthesis of the requirements of pricing 
justice. The first core problem is thus answered with a qualified affirmative. 
There is sufficiently workable philosophy of pricing justice from which the 
conditions for correct markets can be derived. Thus, the just price is defined as 
the “economically correct price,” the resultant of the interaction of real and 
natural economic forces operating through a market mechanism which is geared 
to insure the free and accurate expression of the valuations of the community. 
Further, the purposes which will justify attempts at interference with, or regu- 
lation of, the market process are also deduced from the conditions for market 
correctness. Thus, criteria for the evaluation of the purposes of fair trade are 
established. 

Part 2 presents the purposes of fair trade in the words of its proponents. The 
prime purpose claimed is the prohibition of price cutting on branded products 
in order to protect the manufacturer, the consumer, and the small-business man. 

Part 3 narrates the results of a series of statistical and industry studies, in- 
cluding surveys of the market distribution of photo flashbulbs in the cities of 
Boston and Washington. This industry was chosen because (1) there were only 
3 important producers, (2) their product was easily identified by investigators, 
(3) 1 company used fair trade while the others did not, and (4) the product 
was sold in 2 types of store. Washington, as a non-fair-trade area, is useful as 
a test against which to compare the Boston data. The main conclusion of such 
a comparison is that no real differences, based on the existence or nonexistence 
of fair trade laws, can be detected in this industry, with the exception of the 
availability of bargains in Washington. What differences there are may be 
traced to differences in store type. Strong drug trade associations and the 
oligopolistic nature of the flashbulb industry are responsible for the observed 
similarities of retailing behavior. A very high index of identical pricing of 
competing brands in the stores carrying multiple brands is observed. (The 
observed index is 91 percent. ) 
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Part 4 evaluates each of the alleged purposes of fair trade in the light of cri- 
teria for price justice and market regulation derived from part 1 and in the 
light of the evidence produced by the fair-trade surveys and studies of part 3. 

Among others, three core propositions in the Christian doctrine on price justice 
are involved in the evaluation. They are (1) the necessity for social control of 
the pricing process, either through the mechanism of effective competition 
or through public-law regulation; (2) the necessity of allowing the buyer side 
of the market to have a full share in the determination of the prices of both 
goods and services; (3) the principle that the social product should be produced 
at the minimum level of socially necessary costs. 

As fair-trade evaluative criteria, the following deductions from the doctrine 
of part 1 need emphasis: 

1. The crucial importance of a sensitive market mechanism to express the 

common estimation of values. 

2. All market forces must ultimately express values as monetary prices. 

To remove these from market determination is to break the community’s 
economic thermometer. 

8. The ideal market—a goal always to be sought, though never fully 
achieved—involves the perfect fulfillment of the four conditions of knowl- 
edge, will, freedom, and absence of influence. 

4. Only two ways are open to achieve just prices—either naturally, through 
correct markets, or legally, through governmental price fixing. 

5. The law must not supplant the market unless (a) the latter cannot 
operate, and (0) important public-welfare goals are at stake. 

6. The law, or other social controls, must not regulate the market except 
with the purpose of allowing it to perform its natural function more perfectly. 


CONCLUSIONS 


1. There is no sufficient justification for lending public legal support to the 
objective of protecting trademarks or channels of distribution for the manu- 
facturer. While these may be legitimate private goals, there is no evidence 
that they constitute a valid object of public concern. 

2. The consumer-protection argument cannot be taken seriously. Consumer 
organizations deny such a need. The sponsors of fair trade have not been recog- 
nized as champions of the consumer. No independent evidence of the need 
for consumer protection of this nature has been found. The statistical evidence 
advanced by fair-trade advocates was found to be inadequate, false, or mislead- 
ing. Errors of statistical procedure have vitiated every attempt to produce 
statistical proofs. 

3. There is merit to the argument that small business must be given some 
form of special assistance. Fair-trade laws are not the proper instrumentality 
to give this aid to small business. They probably do the small man more 
harm than is realized, particularly because they raise the general cost of doing 
business and invite chainstore competition with specialty shops. 

4. The concept of competition in business that is found to be implicit in the 
fair-trade position is distorted and deficient. It is inadequate to fulfill the func- 
tion of competition as conceived by Christian price-justice doctrine. It is defi- 
cient because (q@) it excludes competition completely from the retail level, and 
(b) it really makes possible the exclusion of price competition, even at the 
manufacturer level, in many industries. The fair-trade position implies the 
desirability merely of interproduct competition. Both Christian price justice and 
the United States antitrust laws imply interseller competition. Only the latter 
is able to supply a theory of the function of the retailer that makes it clear that 
distributors perform a real economic service to society worthy of a justineu 
financial reward. 

5. The inadequacies of legal measures which attempt the direct control of 
prices and the undesirability of adding public-law sanction to privately fixed 
prices supply further motives for concluding that fair-trade laws are not in 
harmony with the principles of price justice. 

6. The social implications of the fair-trade philosophy, as is clear from foreign 
as well as domestic experience, are dangerous to a free, progressive economy, 
due to the multiplicity of restrictive trade practices encouraged by such laws. 
Attempts at a system of licensing members of a trade, at quotas allowed to each 
member, at entry restrictions into the trade, at restrictive sales laws forbidding 
other types of store from selling certain products—all these have been, and 
are logically, the next steps after fair trade price fixing. 
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At the outset, let me emphasize that I have real respect and admiration for 
those members of the retailing profession that I happen to know, personally, 
particularly drugstore owners. There are no finer men in the world. Let me 
add, too, that I am conscious of and sympathize deeply with their problems 
and difficulties. I realize that there do exist certain unethical practices by a 
small minority of retailers, and that frustration at the unfairness of these 
tactics has led to the demand for some protection, such as it thought to be 
given by fair-trade laws. 

Since the word “fair” occurs so prominently in all discussions on this prob- 
lem, it may be advantageous for me to sketch for you an outline of the Judeo- 
Christian theory of market justice—in other words, of what is fair in market 
practices and in market prices. For, after all, in this context the words “fair” 
and “just” should mean the same thing. 

It may be well, at this point, to state clearly the meaning of the adjective 
“Christian” as used in this study. Primarily, it means the conclusions and argu- 
ments of natural human reason, attempting to apply the so-called Judeo-Chris- 
tian natural-law tradition to social questions. The reason for keeping the 
argument on this level of natural reason is this: It appears to be the best 
way to achieve that “coalition of all people of good will throughout the world” 
which Pius XII said was the only way to reach a solution of grave social prob- 
lems (address of June 4, 1950; see Review of Social Economy, vol. 8, No. 2, 
p. 134.) 

The central core of the theory of price fairness or price justice lies in the 
concept of an exchange of equivalent values. What I give you in exchange for 
what you give me must be equal in objective economic value. If this were not 
true, one party to an exchange would be cheated by the other party, and the 
exchange would be clearly unfair and unjust. This does by no means preclude 
the possibility, or the reality, of subjective profit or gain on both sides of the 
exchange. In other words, I gain subjectively from an exchange because I 
have a greater desire for what I receive than for what I give up in payment. 
And, of course, my opposite number in an exchange profits subjectively, also, 
because he has a greater subjective desire for what I am giving him. 

Now, the key question in the determination of economic justice in exchanges 
in markets is this: How do we know the objective values of things, in order 
that we can perceive when an exchange is really between two equal values? 
It is possible for a mind possessing infinite wisdom to make such an evalua- 
tion for all goods and services in the world, but such a mind does not exist on 
this earth except, perhaps, as a fictional element of totalitarian economies. In 
free societies and free economies, the manfestation of objective equality of 
values for exchange purposes must be left to the social device known as the 
common estimation of free buyers and sellers in a correct market. (The charac- 
teristics of a correct market we shall enumerate shortly.) Some products and 
services, however, do not have by their very nature a free and common market 
and, therefore, some other device must be used by society to establish equivalents 
of value in exchanges. This is the field known as public-utility monopolies. 
Here, equivalence of value is decided, either directly or indirectly, by the supreme 
civil authority acting in the name of the general public. Such prices, in the 
terms of social ethics, are known as legal prices. The former, that is, those 
established by the common estimation of buyers and sellers in a correct market, 
are known as natural prices. Now, what are the required conditions for a 
correct market? 

Obviously, this will be a matter of degree. The perfect fulfillment of all the 
conditions for a correct market will represent an ideal that exists nowhere in 
full reality. However, the proper policy for the social action of a political 
community will be one that attempts to approach as closely as feasible to the 
ideal conditions of a correct market. 

The correct market is one where the following conditions are fulfilled : 

(a) Information: Knowledge must be had by all buyers and sellers, at 
least in an adequate measure, concerning all the conditions affecting the 
product, its cost, uses, qualities, substitutes, and other factors affecting both 
the supply and the demand side of the market. 

(bv) The will to accept justice in market dealings as the guiding principle 
of their business activity. 

(c) Freedom available to all buyers and sellers to express in the market 
their true judgment of the values of the product. 
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(d) The absence of any substantial influence which could distort either 
the demand or the supply side. This means the exclusion of all types of 
fraud, deception, and monopolistic compulsion. 

The first condition, that of adequate knowledge, is probably the one that offers 
the greatest possibility of private and governmental improvement. As Professor 
Mason has said, ‘‘Consumer’s ignorance has opened up a wide field of economic 
opportunity for methods of nonprice competition of dubious merit” (Economic 
Concentration and the Monoply Problem, p. 157). 

Improved knowledge, of course, is the chief goal that motivates consumer 
organizations in their activities for their members. Reformers might usefully 
concentrate their efforts in this area. It may prove to be the best way to improve 
the correctness of the markets without destroying freedom, mobility, adapt- 
ability, and initiative. 

To this end, attention should be directed to current efforts in States like 
Massachusets, New York, Michigan, and Florida to establish a State office of 
consumer’s counsel. The potential good, in a purely publicity and educational 
way, that such offices could achieve is sufficient justification for their existence. 
Farsighted governors in these States have had the wisdom to advocate such 
official attention to the needs of consumers. 

The condition of freedom to express a true market judgment is also an obvious 
necessity. No true reflection of society’s evaluation of goods and services will 
be found in a market where buyers and sellers are not really free. This, of 
course, is not the unlimited freedom of action implied in laissez-faire markets. 
The last condition, prohibiting the exercise of undue influences, places obvious 
boundaries within which the free judgment must remain. 

In summary, these four conditions are necessary in order to get a correct 
market; a correct market is necessary in order to establish objective equiva- 
lence of exchanged values; and objective equivalence of values is necessary in 
order to preserve the balance of justice in exchanges. A social organization 
which is not geared to assure substantial justice to the participants in the social 
organism will soon decay from within. Herein lies the importance of the 
specific principles of pricing justice which should govern the exchange activity 
of men. 

Another name for the just price is the natural price. This brings out very 
well the idea that the requirements of pricing justice do not flow arbitrarily out 
of the head of some ecclesiastic, but do proceed, logically, as rational conclusions 
from the nature of things and of men. 

But what of the cases where it is impossible to have a correct market? Catho- 
lic doctrine knows only two general types of prices, (1) natural prices, i. e., 
those resulting from the orderly interaction of the forces of demand and supply 
in the market, and (2) legal prices, i. e., those fixed by public authority. And 
these latter are only just to the extent that they equivalate that natural price 
which a true communis aestimatio would establish if the conditions for a correct 
market were fulfilled. 

Any other kind of price which may, de facto, exist in the economy is not a 
true price, i. e., monetary expression of value. Rather, it is a distortion of 
true value. 

Thus, when society is so organized that the requirements of a proper social 
framework are achieved, and when, as a consequence, legitimate owners of 
wealth have both the will and the opportunity to meet each other in correct 
markets, the resulting interaction of the actual forces of supply and demand 
will produce the just price. This will be, accordingly, the economically correct 
price, also—that is, correct in an economy that has subordinated itself to all 
the moral requirements listed above. 

Two very important characteristics of this just price deserve special mention. 
It is expected that the just price be subject to variation with differences of time, 
place, and technology (including the development already reached by the econ- 
omy in question). Furthermore, the just price is not to be considered a fixed 
point. It is, instead, a range with upper and lower limits. The width of this 
range will, as a general feature of all markets, grow with the increasing pros- 
perity of the country and with the concomitant growth in its money supply. 


FUNCTION OF RETAIL COMPETITION 


The functions of the retailer, and of competition, as conceived either im- 
plicitly or explicitly by the proponents of fair trade, should be judged in the 
light of the following questions. 








FAIR TRADE 141 


What is the proper function of the retailer in a distributive mechanism that 
creates just prices? If he is just a manufacturer’s agent carrying out blindly 
the latter’s orders, how does that give him a specific function to perform that 
will differentiate him from a dumb vending machine? After all, even the vend- 
ing machine is adding time and place utilities to the manufacturer’s product. 
In point of fact, the vending machine is adding more of these utilities because it 
is open 24 hours a day. Under this fair-trade conception, how does a retailer 
add any more than the machine? 

On the other hand, if a retailer, as a free and Christian system would suggest, 
(1) acts as the consumer's eyes and ears, (2) gives correct and honest advice 
to consumers, (3) rejects worthless: goods and encourages superior quality ones, 
(4) paves the way for having products produced and sold that are meeting true 
needs of consumers at true prices, and (5) forces correct costing and pricing 
on the manufacturer, then it can truly be said that he is performing a real 
economic service to both buyers and sellers in the market. Then, for a valuable 
contribution to the distributive system, he merits a proper reward. 

However, the rise of what is called monopolistic competition has seen the 
manufacturer more and more taking over the retailer’s functions, chipping away 
gradually at his specific responsibilities until he is reduced to a robot or a 
vending machine. If the retailer acquiesces in this process, he is admitting 
that he no longer deserves the monetary reward that was formerly justified by 
his specific responsibilities and contributions. Furthermore, if he acquiesces in 
fair-trade pricing, he is admitting that the value of his services may properly 
be set by the manufacturer, and not by market forces between himself and 
consumers. 

Marketing theory conceives of each step in the distributive system as adding 
time, place, form, service, and inStructional utilities to the bare product as it 
left the hands of the maker. In a real sense, so the theory holds, all these 
utilities are in the nature of value added to the manufactured item. Hence, 
they are true economic utilities and, as such, deserving of a price or a reward. 
In the older terminology, they are the costs of distribution. 

The ultimate retail price to the consumer should reflect a charge for each 
of these utilities incorporated in the particular good. However, it is hard to 
find justification for the claim, implied in fair trade identical pricing, that each 
and every seller of a product has added to the product exactly the same list of 
utilities in exactly the same degree. Under identical pricing, either some seller 
is not getting paid enough for the services he has rendered or seme other seller 
is receiving too much. 

In a system incorporating a sensitive market calculus of the real consumer 
appreciation of the worth of these various utilities, the sellers (retailers) have 
to engage in price competition with each other. It is not sufficient to say that 
products compete with each other. The product as it left the hands of the 
manufacturer should not be conceived as, economically, the same product which 
the retailer sells to the customer. Therefore, it is a little hard to see how the 
manufacturer should have the right to fix the final price at which the retailer 
must sell the goods. Otherwise, one falls into the danger of saying that it 
should be the manufacturer, and not the consumer, who is fit to appraise the 
value of all the additional valnes or utilities which the distributive process has 
added to the maker’s article. 


COST OF DOING BUSINESS 


One of the most disturbing features of the proposals advanced to justify fair 
trade is the attitude toward the cost of doing business. Some fair-trade com- 
panies set their retail prices by taking into consideration the average cost of 
doing business in the particular industry, as revealed in surveys of some previous 
period. Many legislative proponents of fair trade speak frequently of the cest 
of retail operation as if it were an inflexibly fixed and necessary figure that 
had to be added to the manufacturer's price, plus a retail profit figure, to arrive 
at the final selling price. 

This passive acceptance of past standards of retail operation, and especially 
this. illogical devotion to an average cost figure, would appear to ignore the 
economic realities of the components of the cost of doing business. 

A trade reporter summarized the opinion at one of the annual spring markets 
thus: 

“Never before have the departments stores been so cognizant of how antiquated 
is the present price structure, trade spokesmen say. Because the discount 
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threat has forced them to reappraise their operating costs, retailers have found 
that the 40-percent markup is more than an adequate margin, trade sources 
say.” (Cf. Bob Okell, Retailer Battling To Keep His Spot in Hectic Market, 
Retailing Daily, July 11, 1955, sec. 4, p. 1.) 

It should be remembered that a retailer uses the terms “margin” and “markup” 
to mean the percentage of the ultimate sales dollar that remains with the retailer 
after he has paid the manufacturer and wholesaler. For instance, if a retailer 
buys a product from his wholesaler for 60 cents and sells it for $1, he makes 
a 40-percent margin of profit or “markup.” In reality, 40 cents’ profit on 60 
eents invester is a 66.6-percent profit. This is a common fair-trade margin. 
Out of this margin, of course, a retailer has to pay his costs of operation. If 
they are very high, he may have nothing left. 

Compare, for instance, a study of the reasons for the return of merchandise at 
Gimbel’s department store in New York which revealed the following facts: 

1. Salespeople were mishandling customers attempting to exchange goods. 
AS a consequence, the customers were asking for a return credit instead of 
taking something else. A training program was instituted to correct this 
situation. 

2. Every month “more than 500 packages are brought back * * * by 
United Parcel because handwriting by a salesperson is illegible or wrongly 
addressed.” 

38. During 1 week, 560 sales checks, totaling approximately $6,000 were 
written out for mechandise that was out of stock. All of these customers 
had to be contacted and the matter rehandled. 

This is but one sample of an element in the cost of doing business that is 
neither necessary nor proper. Excessive numbers of retail outlets in fair trade 
areas, of course, produce underutilization of resources. Two other highlights 
of the new NARD survey of drugstore operation are extremely significant : 

“1. Operating expenses consumed approximately 28 cents of each sales dollar 

* * * 
“2. Unoccupied time is a significant cost in the retail drug store. Wages for 
idle time represented from 8.5 to 39.1 percent of total operating expenses, an 
average of 21 percent of sales. While much of the unoccupied time in the retail 
drug store is in the nature of ‘standby capacity’ the cost of this time is often 
the difference between profit and loss” (Burley, Fisher, and Cox, Drug Store 
Operating Costs and Profits (New York: McGraw-Hill, 1956), p. 8). 

Easy reliance on maintained high margins of profit and markup tend to di- 
minish the competitive impulse to correct such conditions. Fortunately there is 
some evidence that reasonable men in retail distribution are beginning to agree 
with this thinking. In an editorial, signed by the editor and publisher, Electrical 
Dealer said: 

“Dealers who couldn’t speak rationally about the discount houses a year ago 
are analyzing the low-cost retailers’ techniques and attempting to follow some 
of them. * * * 

“It is posible * * * the high-cost retailer will not price himself out of the 
market on competitive merchandise, and the low-cost dealer will have to lower his 
discounts in order to give some of the extras he has eliminated. The leveling 
out process would peg the cost of distribution at a fair price, * * *” (Low Versus 
High Cost Retailers, October 1956, p. 90). 

Any argument or any conclusions that must be based on the accounting or 
record-keeping practices of retail stores is highly suspect. Especially in the case 
of speciality stores, according to the opinion of a survey director, caution must be 
used in interpreting any statistics because such stores are “too loose and uncer- 
tain in their accounting.” 

In a comparison of these notions of competition held by the Fair Trade adher- 
ents with the principles of market correctness, the total and complete incompat 
ibility of the one with the other is too obvious, to require long elaboration. 
While the principles of price justice admit of much community or socal regula- 
tion of the terms or framework of competition, they are insistent on preserving 
the actual process of price determination itself from artificial or external 
influence. 

FREEDOM OF ENTRY 


You should be clear about the alternatives open to us as a society. If you accept 
the idea of price fixing in order to keép in business all those now engaged in a 
certain trade, say drugs or gasoline, then you must be logical and pass a law 
prohibiting anyone else from opening up a new drugstore or a new gas station. 
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If there is not enough demand to keep everybody in the industry profitable with- 
out price fixing, then obviously there is no room for a newcomer in that line of 
business. 

(If you think this to be a farfetched line of reasoning, then I respectfully 
remind you of the recent action of druggists in England who specifically proposed 
to limit the opening of any more drugstores. ) 

However, if you intend to preserve our traditional American right for every 
Tom, Dick, and Harry to enter any business he sees fit—at his own risk, of 
course—then you must be prepared to accept the possibility of human failure and 
miscalculation. Therefore, there will be inevitable business failures. 

We cannot, as a society, have a cake and eat it too. We cannot guarantee 
profits to every businessman and at the same time allow each individual to enter 
any line of business he wants. 

Moreover, we should always read the statistics with an understanding of their 
background. For instance, Massachusetts recently opened a beautiful toll turn- 
pike that roughly parallels the old road to New York City. It has, of course, 
drained away a lot of the traffic from the old road. Is it any wonder, then, that 
sections of the old road look like graveyards of gasoline stations? Yet each one 
shows up in the statistics as a business failure. And the new stations opened up 
on the new road do not equal in number the closed stations because the turnpike 
authority rigidly limits the number of stations along its route. None of these 
will fail because they have been scientifically planned and granted immunity from 
competition. 

If that is the type of economic system you wish to see in the United States, 
the fair-trade path is the correct way to get there. But at least you should be 
clear about the alternative choices open to us. 

Short of price fixing, there are many areas of governmental action vitally 
beneficial to the preservation of correct markets. For instance, uniform stand- 
ards of quality for definite products, such as the FTC has been attempting, is 
a valuable aid to the perfection of knowledge on the part of buyers. In the same 
vein, the policing of advertising to keep it reasonably close to the truth is a 
valuable governmental service. Mrs. Sullivan, among others, has called attention 
to the problems of adequate inspection under the Food and Drug Administration 
and the Department of Agriculture. 

If you desire to help and protect the consumer, give your support to expanded 
appropriations for the above purposes. That will be a direct and visible step 
toward assuring fair and accurate market judgments by consumers. To the 
extent that producers are misrepresented to the buyer, the achievement of a fair 
and just price is hindered. If a manufacturer is putting out junk, or if his 
product will not really do for me all that he claims, the price I pay for it is 
not made fair and just merely because the law allows the manufacturer to set it. 


CONSUMERS AND GOODWILL 


To all Congressmen and Senators, rightly proud of their reputation for clear 
thought and sharp debate and intellectual consistency, I would recommend 
extreme care in the use of fair-trade arguments involving the consumer—his pro- 
tection from various things that he apparently likes, and his deteriorating good- 
will toward products that are price cut. 

It is slightly inconsistent for fair-trade advocates to argue that price cutting 
on liquor must be prohibted because it would stimulate overindulgence and over- 
consumption of intoxicants, a moral degradation of the people. If price cutting 
leads to such an increase of consumption, then why is it not good for the people 
to possess more electric toasters and other products whose use, I believe, does 
not invlove any such moral degradation? And why is it not to the manufac- 
turer’s advantage to have this greater volume of sales stimulated by lowered 
prices? This does not seem to be damaging to the manufacturer’s trademark 
or goodwill. 

May I call your attention to this paragraph from a recent Forbes magazine? 

“Although GH’s decision set the retail community on its ear, it did put new 
life into small appliance sales. Thus the farewell to fair trade is likely to be 
something less than catastrophic to GE itself. Though normal dealer margins 
may drop from 32 percent to as low as 16 percent on small appliances, GE’s prices 
to its distributors remain unchanged. Yet contrary to testimony by Westing- 
house, which credits increased sales of its small appliances to its abandonment 
of fair trade in 1955, GH stubbornly maintains that even in those States which 
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have tossed out fair trade * * * it has noticed no appreciable change in its 
competitive position” (March 15, 1958, p. 22). 


PRIVATE PRICE FIXING 


The time has come in these United States to call a halt to any further attempts 
to give legislative approval to private price fixing. I would earnestly pray that 
enlightened legislators would appreciate the almost universal truth that price 
fixing never has solved, and never will solve, the business ills for which it is 
alleged to be a remedy. 

It is unfortunately true that State after State, and the Congress, too, is 
being flooded with bills and requests to allow the fixing of service prices, the 
fixing of oil prices, the fixing of liquor prices, and so on ad infinitum. In each 
case, there is some genuine economic difficulty or hardship. But instead of 
attacking the basic causes of the problem, you are asked to solve it by the 
completely inadequate method of clamping a price-fixing straitjacket on the 
distributive system. 

This is the precise type of economic policy that brought the economies of 
cartelized. Europe to the verge of economic collapse. Historically, it was the 
American insistence on competitive pricing that was one of the chief forces 
responsible for the remarkable successes of our young country. It will be one 
of the tragic ironies of history if we adopt the discredited cartel price philosophy 
just at the time that European countries are abandoning it in favor of a free 
system. It will be a sure sign that we are developing into an old, and tired, 
and sick economy. How responsible business leaders can urge us in that direc- 
tion is more than I can reconcile with their verbal protestations of faith in the 
American system. 

A PACKAGE PLAN—A POSITIVE SOLUTION 


Rather than immediately resorting to price fixing, congressional attention 
should be fastened on the real causes of justifiable complaints from small busi- 
ness. Most of these real complaints have been mentioned and investigated to 
some degree by committees of this very Congress. What the intelligent and 
farsighted friends of small business should now do is this: Support a package 
plan for small-business aid that would incorporate the following main points: 

1. Special credit and banking consideration for small business. Perhaps 
a development bank or a capital bank as suggested by several Senators 
and Representatives. 

2. Encouragement of more vigorous enforcement by the Federal Trade 
Commission and the Department of Justice. Expanded appropriations 
for these two agencies should be used to prosecute those who are damaging 
smaller competitors by activities that are even now illegal. 

3. Tax revision to take account of the special needs of the small-business 
man. Small losses suffered by a small man just drive him into bankruptcy 
while large losses suffered by a large man just make him a fit target for a 
juicy merger. 

4. Perhaps also a loss-leader bill prohibiting sales below invoice cost, 
apart from certain emergencies. 


SMALL-BUSINESS CREDIT 


The first point, in my eyes, is of special importance—and here I must differ 
from the recently published Federal Reserve study on small business. It denies 
the need for any special consideration for small business, urging that all users 
of credit should be made to compete for the available supply on equal terms. 
But here is precisely my difficulty. To claim that our present system achieves 
competition for credit on equal terms is nonsense. The banks will automati- 
eally favor their large clients, especially in a recession—and this is precisely 
when small business needs extra consideration. 

In this area, the whole economic system, and the small-business man in par- 
ticular, suffers from what has been called the perverse elasticity of the bank- 
ing system. By that I mean the well-known tendency of banks to be liberal 
with loans in an inflationary period—alomst to the point of dangerously care- 
less generosity—and their corresponding tendency to be overcautious and severe 
on loan applications in a recession. 

The perversity of such tendencies is due to the fact that they are the exact 
opposite of the policies that the general good of the country would demand in 
those circumstances. The welfare of the economic system would demand that 
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bankers be very cautious in an inflationary period so as not to feed the fires of 
inflation—especially should they not encourage marginal or doubtful enter- 
prises which will be the first to fail in a slight recession. And the welfare of 
the country would demand great liberality with credit in a recession. This 
is exactly what the banks will not do. 

A recent article in Business Week (March 22, 1958) notes: 

“This week the Federal Reserve makes another cut in commercial bank 
reserve requirements. * * * 

“But the chances are that would-be borrowers won't find banks any more 
eager to give them credit. * * * 

“* * * A majority of them added that the trend toward easier money does 
not mean any easing in lending standards. In fact, banks are tightening them. 

“This tightening at a time when money is easy is typical in a recession. 
For although banks are in a more comfortable position than they were when 
money was tight, the decline in business activity has made them much more 
eautious and selective in granting loans. * * * 

“Banks in the hardest hit areas are the most cautious. There, bankers 
admit turning away customers who would have been eligible a year ago. In 
many cases, they demand much more collateral. 

~ * * * ‘ 

“* * * As a conservative Cleveland banker explains, ‘In times like these 
you make the best loans. The bad ones are made when times are real good 
and you relax a bit.’ ” 

That last quotation is a perfect epitome of the banking system’s perverse 
elasticity. And it is a clear indication of the need for some kind of special 
bank or fund for small business. 

If the representatives and friends of small business would unite in support 
of such a reasonable package program for small-business aid, they would find 
themselves supported to the hilt by all those independent legislators, econo- 
mists, and citizens who are anxious to see a thriving and prosperous owner- 
ship economy but who rebel at anything that looks like a selfish, pressure- 
group imposition on the general public. 


Father MoEwen. At this point I should emphasize the fact that 
I am representing no official organization or ar even though I 
may be a member of several. 

A word of explanation may be in order to clarify my reasons for 
taking a public part in this delicate area of public policy. 

Because I believe that Members of the Legislature may be inter- 
ested in hearing testimony that links the professional eeonomic and 
ethical viewpoints on this question, I have consented to go on public 
record with these views which I have developed from a study of the 
fair-trade problem for the last 8 years, and frequently expressed 
in private conversations with Members of the Senate and House. 

At this point, Mr. Chairman, I depart from the text to interject a 
comment that Mr. Dollinger’s questioning of recent witnesses has 
provoked in my mind. 

I wish to compliment Mr. Dollinger and indicate that I believe 
I would be in wholehearted agreement with his approach to this 
problem, and I think he will find that the position on market justice 
that I develop here will be also in accord with his own apparent 
convictions in the matter. 

I want my testimony to bear witness to the fact that Christian 
philosophers and economists are vitally interested in practical prob- 
lems of the business civilization. Fundamentally, these decisions 
are moral and ethical decisions. 

And parenthetically, I depart again, Mr. Chairman, to remark that 
if all the things we have been hearing from the witnesses today about 
retail and wholesale behavior are true—and I have no reason to doubt 
them, the state of ethics in the retail and wholesale market is at a 
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very lowebb. I teach a course in the ethics of business, and you have 
made me very much discouraged. 

Mr. Dottincer. You may want to change that course. [ Laughter. | 

Father McEwen. Well, I am very much interested in the codes of 
ethics that are being developed, both with the help of the Federal 
Trade Commission and independently through trade associations. I 
think it is a fine step in the right direction, and I applaud whole- 
heartedly the effort of trade associations to dev elop these codes of 
ethics. 

I would offer for your consideration only this point—a witness this 
morning I think touched on it. These codes of ethies should set up, 
as it were, the rules of the game. [ think the Federal Trade Com- 
missioner mentioned that. But in my opinion, as I will develop this, 
you must, having set up the rules of the game, at least leave the price 
to be an agreement between buyer and seller. As I will explain from 
my statement, the theory, of market justice is that, having set up all 
rules necessary to make sure that you have free, intelligent buyers 
and free, intelligent sellers bidding’ for goods and services, you must 
then let them arrive at a price decision which is not compulsory. 

That is the essence of my theory of market justice here. 

Everything you will see me develop stresses helping buyers and 
sellers to be more free in their voting in the market place, more intel- 
ligent of the quality of products and the cost of products, the com- 
parison of goods, the substitutes available, improving the knowledge 
of consumers and their freedom of expression. 

That implies freedom on both producer side and buyer side so _ 
there is no monopolistic influence, no fraud, no misrepresentation, o 
either side. 

Mr. Moss. Mr. Chairman, I wonder, if you have no objection——— 

Father McEwen. Not at all, Mr. Moss. 

Mr. Moss. Who sets up these rules? Who polices them? 

Father McEwen. These codes of ethics? 

Mr. Moss. Yes, these codes of ethics which would create this cli- 
mate where we could then agree that everyone was acting in good 
faith and from strong moral convictions. Who sets them up and who 
polices them ? 

Father McEwen. There are two possible ways of setting them up: 
By the professional associations of the dealers involved in the partic- 
ular area of production, or ultimately by the public authority ; namely, 
your legislative bodies. Either or both could set the rules under 
which the fair-market bargaining must take place. 

Mr. Moss. I wonder if. you have an outline of what you feel the 
essentials would be in such a set of standards or criteria in guiding it. 

Father McEwen. If you will allow me, I will point that out at a 
later point in the statement, Mr. Moss. I think that is adequately 
listed here. 

Mr. Dotirnerr. Might I interject at this point, Father? Maybe 
what I have to say is a little far afield of what we are talking about, 
but your statement prompted me to make this observation. 

Some years ago when I first came to Congress, I introduced legisla- 
tion which got me nowhere fast, but I have reintroduced it since. It 
was my theory that in order to protect the consumer and give the 
manufacturer or dealer a fair price, that we set up a consumer’s ad- 
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visory bureau in the Government under a Fair Trade Commission; 
for them to evaluate all the products which would be sold on a grade 
basis like you do now with the canned vegetables, grade A, B, or C, so 
a consumer who would come to a store would not have to worry about 
the ad so much, but whether this meets the category grade A, B, and 
C, and pay in accordance with that, which would, of course, do away 
with some of this dishonesty and some of the other means that are 
practiced by people to sell something which the consumer does not 
want to buy. 

But of course that is perhaps a little too far afield, or perhaps it is 
a little too premature; but my thinking is, the consumer has to know 
what he is getting or, if he does not, he has to have somebody tell him. 

It might be the concern manufacturing it should tell him, or it 
might be the retail merchant should. They have told me there are 
many items which they have which are far superior to what is being 
sold as nationally advertised, but the consumer is afraid to buy it 
‘because he has not heard about it and he does not take the dealer’s 
word for it. 

Father McEwen. That is right. 

May I add, too, I was distressed to hear a previous witness admit 
that not only are the consumers apparently in ignorance and in danger 
of being deceived, but the retailers themselves are in danger of being 
deceived by manufacturers. 

Mr. Doturncer. Once it is advertised, the public accepts it as such. 
The manufacturer can do anything he wants, and no one is there to 
protect the consumer unless the consumer finds it through the hard 
way, that it does not meet the specifications. 

And it is silly for the manufacturer to do that, because if he at- 
tempts to do it that way, he would lose whatever market he would 
have. I do not think he would wish to do that. Iam afraid I have 
taken too much time. Will you proceed, Father, please? 

Father McEwen. The focus of my testimony will be purely on the 
desirable public policy for congressional action in this area. I intend 
to leave to lawyers the legal technicalities of the bill, although I must 
interject here that if this is not a Federal fair trade bill, then a lot of 
people have been misled, including members of the druggist and other 
associations, because they all think they put in a Federal fair trade 
bill. 

Mr. Doxiincer. There was a little dispute in the mind of the com- 
mittee, but it has been resolved. At least I hope it has. 

Father McEwen. This incidentally, if I am not mistaken, is so 
widely worded, this present bill, that any product on which a brand 
can be put, provided there is some other potential or actual similar 
product available, any product can be fair traded and the price fixed 
here. Therefore, it could be automobiles, it could be farm machinery, 
it could be anything. 

Mr. DoxurnGer. Yes. 

Father McEwen. I am going to skip here. It is a digest in very 
condensed form of my whole theory of market justice. 

I would just call Mr. Moss’ attention to the third page of that where 
it starts, “As fair trade evaluative criteria.” I think that is the 
answer to the question Mr. Moss asked. These are the propositions 
that constitute the body of rules. 
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First, that you must have a sensitive market mechanism if you are 
ever going to have any common estimation of the worth of products. 

Second, these values must be expressed as monetary prices, To 
remove those final monetary prices from market determination is to 
break the community’s economic thermometer. 

Then the ideal market includes these four conditions on the part 
of both buyers and sellers: They know all there is to know about the 
product and the circumstances; they have the will to do justice to 
each other; they have the freedom to express their true estimate; and 
there is an absence of any fraud, coercion, monopoly, any other kind 
of artificial restraint on either buyer or seller. 

The next is the crucial point that I see which differentiates this 
philosophy from the philosophy of fair trade. There are only two 
ways to achieve just prices that I know of, and that philosophy and 
tradition, as it is found in the centuries of discussion of market pric- 
ing, have revealed: One is that you either do it by natural economic 
forces in a correct market, playing according to the rules as we have 
expressed it before, but leaving the price to be set by those knowledge- 
able and free buyers and sellers. That is called a natural price. 

Second, you have legal prices which are actually set by public 
authority. 

I must admit that fair-trade prices appear to me to fit neither 
category. They are neither set by public authority nor are they 
precisely set by the free bargaining of buyers and sellers in a mar- 
ket, because there is no freedom to the buyer of a fair-traded article 
except take it or leave it. 

Mr. Avery. Could I interrupt you, Father? When you are talking 
about prices set by public authority, are you referring to utilities or 
other monopolies? 

Father McEwen. Yes. 

Mr, Avery. That are regulated by law? 

Father McEwen. Yes; anything directly or indirectly set. 

Mr. Avery. I wanted to make sure I was following you there. 

Father McEwen. Because theoretically they are set indirectly by 
public authority. 

Mr. Avery. I understand. 

Father McEwen. Yes. 

Mr, Avery. Thank you. 

Mr. Moss. Father, I wonder if we could take the case of the buyer 
and the seller setting the price. You are talking about the ultimate 
consumer dealing with the retailer. 

Father McEwen. Not only. Prices are set anywhere 

Mr. Moss. We will deal with him though because that is where 
most of your sales take place. 

Father McEwen. Most of the retail sales. 

Mr. Moss, A man who is buying a commodity goes into a store. 
Usually at that point he is faced by a fixed price. By whatever 
authority it is set in this day and age, is still a fixed price. 

Rarely does he have the opportunity to bargain to bring that price 
down because most of our stores regardless of the commodity sell from 
a fixed-price schedule. 

Where is the element of bargaining that takes place ? 

Father McEwen. May I suggest this, in that he may have a multiple 
of retail outlets where he can seek different prices. 
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Mr. Moss, if the price is not compulsory on the seller, there can 
be and probably is another seller somewhere within range who can 
and is selling at a different price. In that sense the buyer has the 
choice, when he sees this price in this store and this price in the 
other store, he has a choice of going here or here 

Mr. Moss. He has a choice in the store where the price may be set 
by the manufacturer instead of the seller, because it probably would 
be provided if commodities of a similar nature are being offered. 
One of them he may desire above the other because there has been 
a public acceptance of that product thoroughly established, maybe 
through widespread advertising, and it may be because it is the 
name of a company that over the years has established strong public 
confidence. 

He wants that product. But he still has, even under the workings 
of this proposed legislation, the opportunity to seek comparable 
products bearing other names. 

Father McEwen. That is true. 

Mr. Moss. So he has a choice there, it is not completely a case of 
being captive to only one possibility. 

Father McEwen. Well, Mr. Moss, a market is a meeting place 
of buyers and sellers. In a case such as you mentioned, the product 
that constitutes the market, say, it is a GE toaster, right, either the 
buyer and the seller can meet in different price ranges on that prod- 
uct in that market, or they cannot. And if they cannot, I say you 
have stifled the market for that product, because then you have left 
the consumer with only the choice of take it or leave it. 

You have left him no alternative possibility to purchase that 
article at a different price. 

Therefore, I say you have killed the market in a real sense for that 
product. 

True, he has—— 

Mr. Moss. In a community but in the individual store he still 
has on each product a fixed price. 

Father McEwen. But the individual store does not constitute a 
market for a specific product where many buyers and sellers can 
compete—many buyers and sellers can meet about, say, one product, 
the toaster. 

You are viewing it from the point of view of the other toasters 
that are there, but the price of each product is set in numerous buy- 
ings and sellings. If the price at which they have to agree is fixed, 
then you have cut off at least half of the free consumer-and-producer 
determination of the value of that product. 

You have left it to what I call a “take it or leave it” proposition. 

Here is my price, you take it or leave it, and there is no choice for 
the consumer to go to another seller of that and say, “What is your 
price ¢” 

Mr. Moss. Let’s go into another field then, very large in this coun- 
try today and becoming increasingly important, and that is the well- 
identified private brand which is the property of a vast merchan- 
dising organization. 

Now they set their price and for all intents and purposes it is fair 
traded just as strongly as the more or less independent brand, and 
yet that price is not open to the workings of the market place and it is 
a very substantial part of the total market. 
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Father McEwen. You are presupposing there is only one seller 
of that product. 

Mr. Moss. I know there is only one seller of a Coldspot refrigerator. 

Father McEwen. Right. 

Mr. Moss. Or of an Atlas tire. 

Father McEwen. Right. 

Mr. Moss. Only one seller. No one may undercut that seller. 

Father McEwen. Naturally where there is only one seller there 
can’t. be anyone else who will decide on a price. 

Mr. Moss. I say, there is only one authority to establish the price. 

There may be many sellers. There are a great many Standard 
stations or Esso stations. 

Father McEwen. That is right. 

Mr. Moss. There are a great many Sears, Roebuck stores, but they 
control fully and finally the price they place on their commodity. 

The only limitation is the play of competition from other compet- 
ing brands. 

Father McEwen. That is correct. 

Mr. Moss. Isn’t that a very substantial part of the total American 
economy, from the merchandising standpoint ? 

Father McEwen. Yes. 

Mr. Moss. And can we operate without giving careful attention to 
the impact it has on the market ¢ 

Father McEwen. No; and in that connection, I would offer for 
your consideration something which is startling on the surface. 

I have a quotation from an official of Macy’s discussing this private- 
brand problem. And the startling conclusion is this: 

Macy’s was not free to price that private brand as low as their 
costs would enable them, because of the high fixed price of the com- 
peting national brand, and the reasoning was, if their private brand 
price got too much lower than the n: :tional brand, the consumer ac- 
ceptance would be diminished, because the consumers would say, 
“That wide a price differential—there must be something wrong with 
it.” So they had to narrow the price differential between their pri- 
vate and their national brand. 

Mr. Moss. I can only observe at that point that from the time I 
spent in merchandising, I never had the privilege of getting ahold 
of lines that had that margin of profit, and I mean that very seriously. 

I might have found it much more profitable to stay in business than 
TI did, because I found a wide ae not. much over 40 percent. 

Father McEwen. Naturally; you didn’t have a private brand of 
your own, did you? 

Mr. Moss. No. They were not ordinary to me. I had some private 
brands offered, but they were not nearly that attractive and, of course, 
the cost of pr omotion would certainly have offset the adv: antage in 
the reduced costs to me. 

Father McEwen. Well the startling part of that example, was the 
fact that the existence of fixed prices on the national brands helped 
pull the whole price of that area of production up, that is the startlng 
part of that. 

Mr. Moss. That is a debate, I think, which would take too much 
of our time. 

Father McEwen. May I, Mr. Chairman, at this point attack : 
problem that is constantly before this committee in the debate, which 
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is the meaning of the term, “price fixing.” It’s been mentioned be- 
fore. 

Mr. Mack. This is not part of your statement. You certainly can 
proceed. 

Father McEwen. I am departing. 

I think the real meaning of the word “price fixing” is this: (a) 
When one person is able to compel another to sell an article at the 
»rice established by the first man, that is the first meaning of “price 
hina? 

Secondly, when one seller is so immune from real competition that 
he can set his price for what the traffic will bear. Refusal to buy on 
the part of consumers is his only deterrent. 

Sone to try to say that all prices are fixed is a semantic trap. All 
prices are not fixed, in my estimation, unless some element of com- 
pulsion or collusion is involved. In the first case, I gave you, one 
person compels another seller to sell at a price fixed by the first man, 
and in the second case, the seller can compel the consumer to buy at 
the price the producer sells because there is no real competition to 
threaten him, or because he has entered into a collusive agreement 
with his competition. 

Those are the only two mentioned, I think you will find, defensible 
meanings to the term “price fixing.” 

Any other type of price, provided there is some market mechanism, 
live, existing, and not killed, any other type of market mechanism 
is not a “fixed” price, because there is still enough element of free 
voting, free bargaining between consumers and producers. 

Mr. Mack. I think that is very interesting. You would not object 
to being interrupted at any time; would you? 

Father McEwen. Not at all, Mr. Mack. 

Mr. Mack. Then I wonder if you would cover such areas as the 
steel companies and the major oil companies and many other giant 
corporations that set the prices? 

What I would like for you to do is explain how those circumstances 
come about, if it is not price fixing by industry? 

Father McEwen. I would include those under the second definition 
of “price fixing.” In many of those instances, the sellers are so im- 
mune from real ocmpetition that they can set their prices without 
fear of interference and refusal to buy is the only deterrent. 

I will give you an example that occurred in the surveys and dis- 
cussions I conducted. One manufacturer dropped his price—no, one 
manufacturer raised his price a penny on a very low-price article. 

I asked his competitor, who immediately followed suit, “Why did 
you follow suit?” 

And his competitor said, “If I didn’t, he would have dropped his 
price back in a short time.” And I said, “Why didn’t you keep your 
price down and try to take some business away from him?” 

He said, “Well, he wouldn’t have let me. He would have come 
down later.” 

That is an example of what the economists call “price leadership” in 
an industry with few sellers. 

There were only three people, equally big sellers. 

Mr. Moss. I know they don’t call it price fixing, but as a matter of 
fact, it is price fixing. 

Father McEwen. That is correct. 
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Now, my theory on the fair trade vehicle or the fair trade aspect of 
that problem is that if you allow the retail price to be also fixed, you 
will forever eliminate any impetus backward in the economic system, 
back from consumers to retailers to wholesalers or to the producers. 

I think it is totally unrealistic to think that you can break down 
these big industries, such as the one I was talking about, to a lot of 
small producers. The cost of entry into this industry I was talking 
about, due to machinery, was prohibitive. 

There is no real possibility of another new man entering there. So 
the only real hope of getting a realistic fair price to consumers is to 
have retailers putting pressure on wholesalers for lower prices, putting 

ressure on jobbers and manufacturers, and if you stifle that push 
a kward through the distributive system, as this bill will do—as you 
know, under the terms of this bill, the manufacturer can set. a price 
at any stage in the distributive process. 

That means the manufacturer can tell the jobber, the wholesaler, 
and retailer, and anyone else who touches it, what price to charge. 
That is disastrous in my eyes in view of the situation that has grown 
up in the United States, that the only hope of any type of fair pric- 
ing is a backward push from consumers through retailers through 
wholesalers to cedars ‘turers. 

Mr. Mack. That has failed to materialize. 

Father McEwen. Pardon me. 

Mr. Mack. I say that has failed to materialize up to this point in the 
situation and it appears to me that we are saying it is all right for 
industry to set prices, but it is not all right for the retailers to set 
prices. 

Father Mc am Mr. Chairman, may I differ with the chairman 
in view of a New York Times dispatch which has caught my eye, from 
which, if I may, I will quote a paragraph or two. 

Mr. Mack. [ am very much interested in this. 

Father McEwen. This is from the Times of Sunday, April 18, and 
the heading is, “Retailers Battle To Keep Sales Up.” 

This says: 

In stores that have tried price promotions, there have been floods of cus- 
tomers. The recent price slashes on small appliances released from price protec- 
tion drew bargain hunters by the thousands. Customers waited for stores to 
open, even though they were pelted by heavy rain. 

Admiral Corp. recently cut prices * * *. The result was a rush of orders so 
heavy that it cannot fill them all for nearly 2 months. The company last week 
cut its 17-inch TV from— 
so and so. 

Mr. Mack. These are wholesale prices / 

Father McEwen. No, these are retail. It cut its 17-inch television 
from $169.95 to $129.95. 

General Electric also has cut the price of its 17-inch portable video sets. The 
Sunbeam Corp. failed to draw customer response last week when it attempted in 
San Francisco to restore fair-trade prices. 

So, I would respectfully submit that there can be some effective 
pressure back from retailers on the producers. 

Mr. Mack. I would argue this with you, but I will recognize the 
gentleman from California. 

Mr. Moss. Father, you take television, you cited GE and Admiral. 
As long as I can remember, there have been reductions, rather sharp 
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reductions, at sometime during a model year for television under fair 
trade. 

It has always brought about some stimulus to sales; I don’t think it 
is a sustained increase in sales. 

Some people sort of sit back and wait for the reductions that occur 
periodically. But that can occur under fair trade just as readily. 

Don’t you think that whatever or not you have fair trade the re- 
tailer, faced with a loss of turnover of a commodity, is going to start 
immediately pressuring his wholesaler, and his wholesaler, faced with 
the same lack of turnover, is going to pressure the manufacturer to 
reduce the price whenever it reaches the point where it encounters 
consumer resistance ? 

Father McEwen. I think there may be some tendency, but I think 
it would be much greater if you had the possibility of the consumers in- 
fluencing one retailer who had differentiated his price. 

(The article referred to is as follows :) 


{New York Times, April 13, 1955] 
RETAILERS BatTrLe To Krep Sates Up 
PROMOTIONAL EVENTS AIMED AT INDUCING CUSTOMERS TO PURCHASE GOODS 
(By William M. Freeman) 


The country’s retailers are fighting a two-front battle to keep sales volume up 
in the face of a recession. 

They are putting on promotional events of many types to persuade customers 
to buy. They also are working on suppliers to deliver attractive merchandise at 
prices that permit special sales. 

Clearance and special selling events that include the happy feature of low 
prices have been few, and customers have not responded in the numbers that the 
stores would like to see. 

In stores that have tried price promotions there have been floods of customers. 
The recent price slashes on small appliances released from price protection drew 
bargain hunters by the thousands. Customers waited for stores to open even 
though they were pelted by heavy rain. 

The Admiral Corp. recently cut prices on its most popular radio from $15.95 to 
$12.95. The result was a rush for orders—so heavy that it cannot fill them all 
for nearly 2 months. The company last week cut its 17-inch television receiver 
from $169.95 to $129.95. General Blectric also has cut the price of its 17-inch 
portable video sets. The Sunbeam Corp. failed to draw customer response last 
week when it attempted in San Francisco to restore fair-trade prices. 

Stores are pressing vigorously for more price cuts. Last week the Davega 
Stores Corp. began a month-long special selling event at its 28 retail stores. To 
obtain specially priced merchandise for the sale, the concern called on repre- 
sentatives of its suppliers to offer better values. Assurances of cooperation were 
obtained. The chain is starting an advertising campaign on the theme, Buy 
Your Way to Prosperity, to call attention to the bargains offered. 

A clearance sale, described as the first ever put on in the 28 years that the 
Masters discount house chain has been in existence, ended a 3-day run yesterday 
in the company’s outlets. The merchandise offered, all described as selling below 
wholesale cost, was valued at more than $1 million by the concern. 

This event, as at Davega, consisted chiefly of television sets, refrigerators, and 
other appliances. 

MACY PROMOTIONS 


Macy’s New York, now entering the second part of its centenary celebration, 
will put on a series of special promotions on the general theme, Thank You, 
America. 

First in the series will be a program linked to the Celanese Corporation of 
America with the heading, “Thank You, America, for Celanese.” Macy’s Herald 
Square and its branch stores will join forces to present celanese fabrics with 
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special Macy-Celanese tags. There will be fashion shows daily for a week with 
some big-name stars making appearances. 

Best & Co. is reducing suits and coats in spring styles. Arnold Constable is 
running a half-price sale on millinery. Gimbels put on a Founders Day sale 
yesterday with price cuts featured in every department. Saks Fifth Avenue 
is making a special purchase promotion of spring coats for misses and juniors. 
Vim, appliance chain, is featuring a sale with no downpayment required. Lanes 
is running spring sales with savings of 30 to 70 percent. 

Other stores are putting on clearances and special promotions, although the 
rather unspringlike weather has been holding back the volume of store traffic 
that had been expected. 

The National Retail Merchants Association called on its member stores a few 
days ago to avoid cutting advertising budgets. Howard F. Engle, manager of 
the sales promotion division, said response to advertised merchandise had been 
excellent except in areas with unusually severe weather. 


RETAILER SUGGESTIONS 


He said he had made a spot telephone survey of stores in several areas, and 
offered these suggestions as a result: 

Review your items to see if you are advertising enough traffic-building as 
well as volume-producing items. 

Check your advertising to make sure you are repeating items which are 
proved winners by past performance. Stop advertising items which show no 
promise. 

Make sure that your display windows and departmental interiors fully 
back up your advertising. 

Analyze your vendor cooperative advertising. There is no point in adver- 
tising an item which wil not produce volume just because it’s partly vendor- 
paid. 

The stores are looking to fashion items such as the chemise, tricked up in a 
variety of garments from evening gown to sleepwear, and tinted hosiery to help 
volume in apparel departments. They also count on selling related accessories 
and hope that a customer, once in the store, will visit other departments to look 
at advertised merchandise. 

To help this effort, some stores are spreading their business hours. Blooming- 
dale’s, long open on Thursday evening, is adding a Monday evening opening in 
the parent store and the three branches. 

Mr. Dotirncer. May I ask a question at that point, Father? Doesn’t 
it indicate clearly then that the wholesaler can sell his item for less 
money, but he does not want to do so unless he is forced to do so 
by a decline in business ? 

Father McEwen. I think nobody in business is selling at a lesser 
price unless he is forced to. 

Mr. Dortrncer. That is right. The manufacturer is not losing 
money at this point. This is not a lead item with him. 

Father McEwen. That is right. 

Mr. Dotiincer. I gather, then, from what you have said, you don’t 
think this bill would be the cure-all for the small-business man ? 

It won’t help him at all to stay in business ? 

Father McEwen. Mr. Dollinger, you asked a question a little while 
ago that you would like to do something to help the small-business 
man and the consumer. 

Mr. Dotiincer. What I can do to help him ? 

Father McEwen. I have said time and again and I repeat with 
you, I have as an objective, the encouragement of as much true inde- 
pendent small business in this country as is possible without damag- 
ing unjustly any other segment of the economy. 

My sincere appreciation or evaluation of this type of legislation is 
that it will be disastrous in the long run for both the small-business 
man and the consumer, and I will give you one reason why I say 








FAIR TRADE 155 


that: it would be interesting for you to inquire whether chains of any 
sort are against this legislation. I should think that they would be 
totally in favor of it, because their high volume of turnover, plus a 
high fixed margin, is guaranteed to make them tremendously profit- 
able, and I submit for your consideration a further aspect. 

I have developed it at much length in another place. The high 
profit on the health and drug items which are primarily price fixed— 
and I have got a clipping, a quotation which I can give to you for the 
record, to show you even the drug magazines themselves are beginning 
to get worried about the supermarkets taking over these high-profit 
items—at any rate, the high profit they make on these health and 
drug items, enables them to put terrifically increased pressure on the 
little grocers, the meatman, the fruit-and-vegetable man, because they 
can afford to take a lower percentage of profit on those because of 
the high percentage they get out of the health and drug items. 

So I say, we may be attempting to help one segment of small busi- 
ness and hurting a whole lot of others. 

Yes, Mr. Moss. 

Mr. Moss. Now, about the question Mr. Dollinger put to you a 
moment ago regarding this cutting which had occurred in New York— 
I think the assumption has indicated that the wholesaler could stand 
to cut his price—I assume you meant the manufacturer. 

Mr. Dotirncer. Manufacturer. 

Mr. Moss. Isn’t it true that frequently the manufacturer, faced 
with unfavorable inventory position, will be forced to liquidate his 
inventory to perhaps meet some notes or other financial obligations 
that he has and so it is not an indication per se that he was at any 
point getting more than a normal profit, but he may have been forced 
to retrench and, therefore, to liquidate inventory, that this has been 
characteristic in times of recession. Isn’t it true that when inventory 
doesn’t move and you have too much of it on your shelves, in your 
distributor’s warehouses, that you are going to liquidate and get out 
and improve your financial position, if you can, for the next effort, 
whatever it may be? 

So we should not conclude from this that there was ever any inordi- 
nate profit involved just because a cut followed. 

Mr. Dottincer. May I say at this point, both theories are correct, 
both yoursand mine. I think both can happen. 

Mr. Moss. They both can happen? I think in this case it was prob- 
ably a case of too much inventory. 

Father McEwen. As a matter of fact, this fair-trade problem is 
complicated by the differences between the electrical and drug 
industry. 

You don’t find too much cut-rate pricing in the drug industry, even 
now when fair trade is so badly damaged. 

Mr. Moss. I think we discussed that the other day—that there prob- 
ably is a better qualified merchant represented in the drugs, because 
in most States he must be a licensed pharmacist to engage in the busi- 
ness. He knows more about his business than, we will say, a man 
who might go into a half dozen other independent activities. He 
thinks he knows something about it and then discovers he does not. 


So your rate of failures would be greater there than in the drugs, 
27308—58——11 
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where you have the qualified merchant, qualified before going into 
the business. 

Father McEwen. That is right. 

Mr. Moss. So that again you shouldn’t draw any hasty conclusions 
from the lower rate of failures and the higher rates of profits. It 
may reflect solely the matter of bad management. 

Father McEwen. That is correct. All I want to maintain is that 
if you allow consumers some freedom of pushing on the manufacturers 
through the retailers, you will probably retain the only available 
pressure in the economic system nowadays—with these oligopolistic 
and few-producer industries—you will probably maintain the only 
effective pressure reducing prices to consumers. That is my main 

oint. 
: I agree that the electrical industry inventory problems have prob- 
ably been at the basis of much of the chaos that occurs, because what 
a manufacturer does frequently when he gets a high inventory, he 
declares it an obsolete model and cuts the price on it. 

It is no longer sold at the fair trade price. If they do that too 
often, they demoralize the industry. Because the retailers know it 
is almost just as good a product as the new one with a little different 
design and they tell the customers that and they feature it in their ads 
at cut prices. 

So in a way, the manufacturer has provoked the price cuts that he 
is complaining about. 

Mr. Mack. I would like to ask again about the pressure being put 
on the manufacturer. That is where they are successful in having the 
manufacturer reduce his price, according to the New York Times 
article. 

Father McEwen. In that quotation that I read from the New York 
Times, those were all manufacturer reductions. 

Mr. Mack. Those were reduced by the manufacturers ? 

Father McEwen. Are you asking me, Mr. Mack, whether the manu- 
facturer reduced the wholesale prices also ? 

Mr. Mack. No, I am asking did he reduce the manufacturer’s price 
at which he sold his product ? 

Father McEwen. You mean the manufacturer’s price to the whole- 
saler ? 

Mr. Mack. That is right. 

Father McEwen. According to some of these, they reduced both. 

Mr. Mack. Was it Admiral? 

Father McEwen. It says the Admiral cut prices on its most pop- 
ular radio from $15.95 to $12.95, that is evidently the retail list. 
General Electric has also cut prices. It did not say precisely whether 
he cut on both. But I assume he cut on both retail and wholesale 
levels. 

When General Electric reduced its prices last year, it cut on all 
levels. 

Mr. Mack. You think that was the result of pressure put on them? 

Father McEwen. This definitely, I trust, is the result of pressure. 

Mr. Mack. When the prices were reduced last year? 

Father McEwen. Yes; I believe that was a move on General Elec- 
trie’s part to attempt to save fair trade from what one of the wit- 
nesses spoke of this morning as the unrealistic margins in the elec- 
trical list price fixing. . 








FAIR TRADE 157 


Mr. Mack. Do you know of any other concerns that are reducing 
their prices even presently in times of having a tremendous surplus, 
they are reducing their prices at the wholesale level ? 

Father McEwen. The Ford Motor Co. is the only one that comes 
to mind immediately. Reluctantly it did that a short while ago. I 
would trust that there were some, but I can’t specify them. 

Mr. Mack. In the case of the Ford Motor Co., where did the pres- 
sure come from there, from the public generally ? 

Father McEwen. It probably came from President Eisenhower 
[laughter], but I would seriously advance the proposition that the 
automobile industry has been caught in the middle of this recession 
and is being made a scapegoat so that consumers, dealers, and every- 
body else are ganging up on the automobile industry. 

Now, it is entirely probable that the automobile industry made 
terrifically expensive miscalculations about consumer preferences and 
they are beginning to realize they have now, and in that sense, every- 
body in the industry has forced them to reduce their prices. 

Mr. Mack. You mean the entire industry, all of the levels? 

Father McEwen. Dealers and consumers and the manufacturers. 

Mr. Mack. I was talking about manufacturers. They have mis- 
calculated the-—— 

Father McEwen. Yes; they miscalculated consumer demand and 
consumer preference so badly in their planning for which models to 
introduce this year. 

Mr. Mack. I didn’t think that they had done that especially last 
year. Do you mean the public opinion changed abruptly in the 
middle of last year when the Russians launched the sputnik, or what 
happened ? 

Father McEwen. Public opinion changed with the change in pub- 
lic income, too. In other words, with the loss of employment and the 
loss of income to the public, the high prices of cars suddenly took on 
a new look. 

In addition to which the styling and so forth, that Detroit had 
thought was going to be popular, was not. 

Mr. Mack. As I understand this, it was the manufacturers who 
did not anticipate the change in public opinion, is that correct ? 

Father McEwen. That is right, that is partially in my eyes what 
has happened in that case. 

Mr. Mack. You say partially. What else? 

Father McEwen. The sputnik and the cancellation of defense 
orders, and the growing unemployment due to interest rates and 
borrowing costs and all the subsequent unemployment has probably 
been as much of a factor in the decline as anything else. 

Mr. Mack. Mr. Moss. 

Mr. Moss. Father, if we are going to try to identify the type of 
pressure which has brought about the price cutting in recent months, 
isn’t it more likely that that is economic pressure resulting from loss 
of employment and contraction momentarily of our economy rather 
than the type of problem that we have right in this bill, in this fair- 
trade question? Don’t you think that the pressures which are bring- 
ing about price cuts at the moment are different pressures than we are 
concerned with here? 
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We are in a period of recession and you are getting two types of 
action by industry at the moment to reduce inventories. 

One, they are reducing manufacturing; they have laid off people. 

Two, they have cut prices in some instances to liquidate their 
inventory. But that is not the immediate problem in connection with 
this type of legislation. 

Father McEwen. No; that is true. 

Mr. Moss. It is because we are not at the moment in a normal eco- 
nomic climate. 

Father McEwen. That is true. 

Mr. Moss. That is all. 

Father McEwen. Just to complete the two statements or the list 
of requirements you asked me about, the rules, Mr. Moss. 

The last two are, in my eyes, first, the law as enunciated by the 
public authority should not supplant the market, unless the market 
cannot operate, or—I retract that “or,” it is “and,” unless the market 
cannot operate and important public welfare goals are at stake. 

And then the law may supplant the market such as in all the public 
utility areas that, you mentioned before, Mr. Avery, the law supplants 
the market in those cases. 

Secondly, the law or other social controls must not regulate the 
market except with the purpose of allowing it, the market, to perform 
its natural pricing, evaluating function more perfectly. 

In other words, all the rules that the law or the trade association 
code of ethics set up must be aimed at having the market in its pricing 
function work more perfectly. 

But to kill the pricing function of the market is something I just 
can’t conceive. 

Mr. Moss. Of course that raises the question which may be more or 
less academic at this point: Haven’t we witnessed a substantial part of 
the market yielding to administered prices whether from law or from 
the workings of other economic forces? We do have substantial areas 
that have a very tight and effective control. 

So we are not dealing with the case of starting afresh with a com- 
pletely free market, one where all of these ideal conditions are evident. 
Certainly in many areas they are not evident, and this is merely a step 
to give a measure of protection to a part of the total business. 

Father McEwen. Mr. Moss, you could not be more correct, except 
that what you say, and you know I agree with you about the extent 
of administered pricing and so forth, I think it comes down to a funda- 
mental difference in a philosophy of approach to the present situation. 

What you, Mr. Moss, have said is true, I agree with you. 

I would draw back from taking your solution because it appears to 
me to be a confession of utter defeat and despair in the prospects of 
the American economy. 

You say everything is administered, everybody fixes prices, so let’s 
fix some more. 

Mr. Moss. I say a substantial part is administered. 

Father McEwen. Well, all right, a substantial part. 

Mr. Moss. And for quite a number of years we have tried here to 
effect some degree of control. 

I recognize a far greater play on the part of the market than you, 
because I have worked with it and I know that it is much more sensi- 
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tive to the consumer, to the retailer and the wholesaler than I think you 
are willing to agree. 

Father McEwen. Won’t you kill the sensitivity if you give permis- 
sion to manufacturers to x every distributive price, including the 
end product as this bill does? 

Mr. Moss. It must be in an area where there is competition. 

Father McEwen. All this means is there must be another manu- 
facturer making a product of the same general type. As I said, if 
there are only two manufacturers making a similar product, one of 
them picks the price and the others will pick the same one. 

Mr. Moss. Do you know any instances where the fair-traded price 
is greatly beyond that of the competing articles? 

Father McEwen. You mean non-fair-traded articles? 

Mr. Moss. No, we are talking of the fair trade. The assumption 
would be in this petition the fair-traded item is too high and that pe- 
nalizes the consumer. 

Father McEwen. I know of instances but that would not be my 

oint. 
’ Mr. Moss. They would be the exceptions, would they not? 

Father McEwen. I doubt it. I am not sure that I get your point. 

If you will let me explain what I meant I will see if it agrees with 
what you are driving at. I meant that in industries where there are 
a few producers, if you give them permission to fix every price in the 
distributive system, then when the leader or any one big enough to 
control a substantial volume, when he picks the price that he is going 
to set for each one of them down the line including the end product, 
the others will immediately set similar, almost identical, probably 
identical prices. 

Mr. Moss. Won’t they whether or not there is a fair trade law? 

Father McEwen. I can think of gasoline and I see very little dif- 
ference between the various brands in price. 

Mr. Moss. They are not fair-traded. 

Father McEwen. They are in States which have fair-trade laws. 

Mr. Moss. Well, I go right here in the District of Columbia and 
I do not see any difference in gasoline prices. 

Father McEwen. That just proves there are other factors holding 
the price of gasoline up. 

Mr. Moss. But I know when one of them announces a 1-cent-a- 
gallon increase 

Father McEwen. They all follow suit. 

Mr. Moss. They all follow suit? 

Father McEwen. They do not need the fair-trade laws—they have 
other effective means of doing it. 

Mr. Moss. I think of other commodities such as steel that have 
been mentioned so that. where there is clear leadership the effect is 
the same whether or not you have fair trade. 

Father McEwen. I could almost agree with that. I could almost 
agree with that. It happens in Boston that the gas companies are 
not as successful as they are down here, for various reasons, because 
the gasoline stations have been about 4 or 5 cents lower than the 
prices down here consistently for the last year. : 

Every once in a while they announce a new revised price list and 
it stays in for about a week. 
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Mr. Moss. I drive across the country twice a year and I notice that 
in communities most stations have the same price law regardless of 
whether the State has fair trade or not. 

Father McEwen. That is due to the peculiar arrangements of the 
gas industry. 

Mr. Moss. Wherever you have a true leader, that leader is going 
to tend to set the price and set the pace for comparable quality of 
products. 

Father McEwen. That is right. What fair trade does it prevents a 
rebel among the distributors or among the retailers from challenging 
the fixed-price schedule. 

In other words, in my terminology, it prevents any one of the lower 
rungs of the distributive ladder from inline against the process of 
fixed prices. 

Mr. Avery. Willthe gentleman yield at that point? 

Mr. Moss. Yes. 

Mr. Avery. I think you are ignoring the fact it would not apply 
exclusively to petroleum, but other natural resources, if you have a 
fixed source of supply, you more nearly approach a regulated market 
without fair trade than where you do where there are unlimited sources 
of supplies of selection among producers under natural material to 
make the commodity from. 

So I think you have to make that distinction when you refer to petro- 
leum products. That might apply to steel. 

You have a peculiar distinction there in 2 or 3 fields of a fixed sup- 
ply, and that probably is the reason why they have been able to project 
themselves to the magnitude they have where they regulate their own 
price. 

Mr. Moss. I think it would be true, though, when you have leader- 
ship in a market the market tends to follow market policies rather 
than the challengers. 

Father McEwen. That is a true principle. There is producer regu- 
lation in gasoline of how much oil is produced, so you do have a restric- 
tion in that market. 

Mr. Moss, let me insist, as I have done previously, that anything I 
say to you now I hope is interpreted in the sense in which I mean it. 

I know a whole lot of small-business men back home, the druggists, 
the electrical dealers, and so forth. 

For years I have been studying these things. I have chatted with 
many of them, talked to them, and I know their problems, and so 
forth. 

Some of them are among my close friends and among the finest indi- 
viduals I know. It is only because I think this type of legislation is 
not beneficial to them in the long run, though they may not see it, and 
not beneficial to the general economoy, that 7 try to make such a strong 

case for retaining some measure of freedom in the market at the final 
stage. 

You can set up all the “rules” you want, but please leave that price 
determination, the final one, : alone. 

Otherwise, and I am serious when I say this, though it may sound 
startling, what difference will the American people see between the 
“take it or leave it” choice that they get in State stores in a totalitarian 
State—they can take the bread or take the dr ug or take the thing or 
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leave it at the price that is fixed there—what difference will they see 
between that and a complete, rigid price-fixed scheme by who knows, 
an anonymous corporation ? 

Who is setting prices now? We don’t know. We know that Shell 
Oil or some anonymous corporation sets it. 

You have lost what I think is the most valuable part of business, 
which is the personal intimate trust and confidence between consumer 
and the immediate contact he has, which is a retailer. 

You will see in the further part of my statement where I mention 
the functions of a retailer, that I think this fair trade philosophy does 
more to damage the prestige of a retailer than anything that could have 
been invented, because it destroys his real independence and makes him 
subject completely to manufacturer domination and determination. 

Mr. Moss. If I could completely overlook many of the forces clearly 
evident in my economy, I might agree with you. But they are there 
and I cannot overlook them or ignore them. Their impact is very real, 
and you have to live with it and within that framework. I think this 
merely permits the independents to have the opportunity to promote 
equality with the assurance that they will have the same protection on 
price, that the large, and speaking now of chains, that the large, chain 
operator has in promoting his product with the absolute knowledge 
that no one can undercut him on that product. 

Father McEwan. I wish I could agree with you. 

As I said to you before, I fear that introducing more price rigidity, 
introducing more price fixing, in addition to what you and I agree 
are there, will further destroy whatever chance we have now of retain- 
ing some type of a free respectable economy. 

You see, if you look at it in the way I have it in the statement, under 
the function of the retailer, what is the proper—if I may read from 
that section dealing with the retailer, about the sixth page from the end. 

This is the ninth page from the end. What is the function of a 
retailer, and I think this is crucial to whether you are preserving inde- 
pendent business or not. 

Tf he is just a manufacturer’s agent carrying out blindly the latter’s 
orders, how does that give him a specific function to perform that will 
differentiate him from a dumb vending machine? 

After all, even a vending machine is adding time and place utilities 
to the manufacturer’s product. 

In point of fact the vending machine is adding more of these utilities 
because it is open 24 hours a day in most places. 

Under this fair-trade conception how does a retailer add any more 
than the machine ? 

On the other hand if a retailer, as a free and Christian system would 
suggest, (1) acts as the consumer’s eyes and ears, (2) gives correct 
and honest advice to consumers, (3) rejects worthless goods and en- 
courages superior quality ones, (4) paves the way for having products 
produced and sold that are meeting true needs of consumers at true 
prices, and (5) forces correct costing and pricing on the manufacturer, 
then it can truly be said that he is performing a real economic service 
to both buyers and sellers in the market. 

Then for a valuable contribution to the distributive system, he 
merits a proper reward. 
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If the retailer acquiesces in this fair-trade process, of allowing 
the manufacturer to dominate him more and more, he is admitting 
that he no longer deserves the monetary reward that was formerly 
justified by his specific responsibility and contributions. And may 
I interject that that was precisely the theory on which General 
Electric acted when it reduced dealer margins last year. 

General Electric said, and I think quite rightly : 

As long as you dealers, retailers expect us to perform a whole host of dealer 
functions such as advertising and preselling, then we are going to reduce your 
margin. You do not deserve all you used to get. 

I think the retailers walked right into that by acquiescing in this. 

Mr. Mack. If you will excuse me for interrupting you at that 
point, isn’t it a fact that they were selling through one means or 
another at a reduced price below the dealer’s suggested list price in 
the first place? And that is one of the reasons that General Electric 
reduced the prices. 

Father McEwen. Well, Mr. Mack, GE did two things at that time: 
Not only did it reduce prices but it reduced percentages of markup 
for each one. 

Now the dealers are not so mad at anyone reducing prices as they 
are at somebody reducing percentage markups. 

Mr. Mack. I think in the case of most of their commodities they 
were selling at a reduced markup through dealers in various whole- 
sale houses anyway. 

Father McEwen. You are right. 

Mr. Mack. What I call wholesale houses, I mean actually discount 
1ouses. 

Father McEwen. What one dealer told me GE just reduced the 
prices and margins to what was commonly accepted in the industry 
anyway. 

Or what they were being forced to accept in the industry anyway. 

Mr. Mack. I understand. 

Father McEwen. But if a retailer acquiesces in this type of fair- 
trade pricing he is admitting, and this is a crucial point I do not see 
how a dealer can get around, he is admitting that the value of his 
services, which is his margin, his markup, may properly be set by 
the manufacturer and not by market forces between himself, who 
gives the service, and the consumer who buys it. 

Mr. Moss. I think again that most dealers are forced to apply pretty 
generally a minimum markup if they are to survive, and so whether 
he is buying a fair-traded article or a non-fair-traded article he is only 
going to handle the lines that give him a markup that permit him to 
profitably operate his business. 

As I read these five items, I do not see that those relate to fair 
trade at all. One, he acts as a consumer’s eyes and ears; two, gives 
correct and honest advice to consumers; three, rejects worthless goods 
and encourages superior quality ones; four, paves the way for having 
products produced and sold that are meeting true needs of consumers 
at true prices; and five, forces correct costing and pricing on the 
manufacturer. 

I think any retailer who would hope to survive would do that as a 
matter of sound policy, whether or not he was dealing with fair- 
traded items. 
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I think whenever the dealer feels that the margin is insufficient he 
has a course of action open to him. 

I think whenever he feels that the article is unrealistically priced 
that he will protest. 

Father McEwen. Oh, Mr. Moss 

Mr. Moss. I think the distributor is responsive to his dealer organi- 
zation, and the manufacturer is responsive to his distributor 
organization. 

After all, with price protection under fair trade, you are still in an 
area of tremendous competition. I can think of very few items traded 
that are not in a highly competitive market, and these are the forces 
of a competitive market and the putting on of the article of a fair 
trade price is not going to change the basic problems of doing 
business. 

I think these things would be equally true under either set of 
circumstances. 

Father McEwen. Except that No. 5, “forcing correct costing and 
pricing on the manufacturer” is not possible under fair trade. 

Mr. Moss. I think it is definitely possible. 

If I refuse to buy an article and just make a flat assertion it is 
overpriced, I do not want to handle it. 

If I arrive at that conclusion, there will be others who will arrive 
at the same conclusion. It won’t take too many of them before the 
manufacturer is going to start giving careful consideration to his 
costing policies or his pricing policies. 

Father McEwen. I fail to know very many business concerns who 
protest about too high margins. 

Mr. Moss. Well, now, you don’t like to keep things on your shelf, 
7 want them to turn, and the public is pretty well-informed, much 
setter informed about what things should cost than we usually realize. 
When they are a little too high they stop buying. They look for 
something that is a little less costly and your turnover rate drops on 
that article and then you start wondering why, and if you do not buy 
then the distributor does not sell and if he does not sell the manufac- 
turer does not produce, and I think you have a very real force working 
in the market to bring about proper pricing. 

Father McEwen. Mr. Moss, that would be true if the consumer had 
any choice on these goods. 

In the real sense that the price of the 3, say, in the example I 
gave to you before, the 3 manufacturers making an_ identical 
product just under a different label, there is no other product, there 
are 2 or 3 mongrel brands but no other product of equal repu- 
tation with those 3; if they are all priced identically, what choice 
has the consumer got ? 

He has got the choice, as I said before, of taking 1 of these 3 
or leaving it. 

If it happens to be something that he wants, some product he wants 
and badly needs, he has no choice except to take it at their price. 

Mr. Moss. Well, I can think of very few products in that category. 

Father McEwen. I can think of very many in that category; in 
fact, I would say that is typical of what goes on in most of these price 
problems. 

Mr. Moss. It must have changed a lot. 
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Father McEwen. If it is fair-traded, you have the choice of na- 
tional brands at fixed prices or the private brands at lower prices. 

Mr. Moss. I think if it is overpriced, they will look for a private 
brand. 

Father McEwen. Well, then, the consumer—there is a study, Mr. 
Chairman, fhat I would like to submit for your consideration, just 
for filing; a survey of 3,000 consumers we ran in Massachusetts, and I 
will leave a copy for insertion. 

Mr. Mack. Yes; the committee will receive that for its files. 

(The document referred to will be found in the files of the 
committee. ) 

Father McEwen. One of the things we asked them was: 

When you buy electrical appliances, how do you arrange your choices? Do 
you concentrate on one brand or on top brands or on no brand? 

Ninety percent answered they chose 1 of the top 3 brands. 

Now, with that type of consumer preference, you see, to say that 
they can go to a private brand is a little unrealistic. 

Mr. Moss. Of course, I think we have to look behind the accept- 
ance and see what brought it about. It was good service—— 

Father McEwen. I will agree with you on the reasons, in general, 
why the consumers like the good brands: Because they are good. 

My point is the true value of those brands is not set solely by the 
manufacturer. It should be set by an interplay between consumers 
and the manufacturer through the distributive system. 

There is the difference between our philosophies. I do not wish, 
and I do not wish to see, the Congress legislating in, as I view it, 
complete despair about restoring any kind of true competition. 

And, as you have put it, since there is so much administrative 
price fixing already, let us have some more. 

Your bill, as you know, is so wide that it can apply to every prod- 
uct at any stage in the economy, as long as it bears a man’s brand 
or a trademark or a name. 

Mr. Moss. I would like to correct that. 

I do not say because there is so much, let us have more. But I 
say there is so much that we cannot ignore. 

Father McEwen. But your conclusion is “Let us have more.” 

Mr. Moss. That is not my conclusion. I would justify this on 
other grounds, but I say that in arriving at a decision we cannot over- 
look the fact that there is this substantial area of administered prices. 

Father McEwen. That is right; and I just do not want to confess 
to that amount of pessimism about the capabilities of the American 
economy to encourage the blanket permission that this bill gives to 
price fixing. 

I do not think that that is the proper legislative solution to the 
genuine ills. 

Everyone who has appeared before you and told you of the prob- 
lems of small business, 1 agree with. Those are real problems, and, 
at the end of my statement, as you will see, I propose—3 pages 
from the end—I propose a package plan of 4 items that I would urge 
any friend of small business to get behind. 

Mr. Mack. Father McEwen, what page are you on ? 
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Father McEwen. Well, unfortunately, the way I had to rush this 
through the type, I was not sure which page was coming where, so 
I had not put any page number on it. 

It is 8 pages from the end of the statement, with the heading 
“Private Price Fixing” at the head of the page. 

That section under that heading summarizes the basic differences 
between the fair-trade philosophy, as I have been discussing it with 
Mr. Moss, and the theory of marketing and justice that I have been 
outlining here. 

As-I say, I would pray that enlightened legislators would appre- 
ciate that price fixing has not solved these problems i in the past, and 
I doubt if it will solve them now. 

It is unfortunately true that State after State and the Congress 
are being flooded with bills and requests to allow the fixing of service 
prices, of oil, liquor, and so on, ad infinitum. 

Instead of attacking the basic causes of the problem, I think you 
are asked to solve the ; problem by the completely inadequate method 
of clamping a price-fixing straitjacket on the distributive system. 

Now, that is the difference between our philosophies. 

This is precis for your further investigation— 
this is the precise ty pe of economic policy that brought the economies 
of cartelized Europe to the verge of economic collapse. 

Historically, it was the American insistence on competitive pricing 
that was one of the chief forces responsible for the remarkable suc- 
cesses of our young country. 

It will be one of the tragic ironies of history if we adopt the dis- 
credited cartel-price philosophy just at the time that European coun- 
tries are abandoning it in favor of a free market and free system. 

It will be a sure sign that we are developing into a sick and old 
and tired economy. 

How can responsible business leaders urge us in this direction, if 
they understand seriously what this bill means, of blanket permission 
to price-fix every price in the distributive system; if they understand 
that that probably means the total suspension of antitrust legislation 
on branded products? How they can reconcile that with their verbal 
protestations of faith in the American system, is more than I can 
reconcile. 

Now, I offer a package program which I urge on the friends of 
small business in the C ongress. 

Congress—the real congressional attention should be fastened on 
the real cause of justifiable complaint, as Mr. Dollinger is aiming at, 
and this is being done by many Members and many committees of 
Congress, even at t this very minute. 

What should be done is that support should be given to a package 
plan for small-business aid that would incorporate the following main 
i 

There should be special credit and banking considerations for 
sei business, such as a development bank or a ¢ capital bank, such as 
many bills in Congress are consideri ing now. 

2. You should encourage a more vigorous enforcement by the Fed- 
eral Trade Commission and the ‘Dep: irtment of Justice, and this 
should mean expanded appropriations for these two agencies. 
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Under the present system, the rules of the game that we have been 
talking about are largely subject to enforcement by these two agencies. 

For instance, the common practice of localized undercutting by 
chains has been just successfully prohibited by the Department of 
Justice in Texas in that Safeway case. 

I contend if you give them enough appropriation they can go far 
toward establishing these fair rules of the game. 

3. There should be tax revision to take account of the special needs 
of small business. 

Small losses suffered by a small man just drive him into bankruptcy, 
while large losses suffered by a large man just make him a fit target 
for a juicy merger. 

4, Perhaps, also, with some hesitancy I put this in, but I think, 
given the tremendous complaint about loss-leader selling, I would 
offer it for your serious consideration as a substitute: 

Perhaps a loss-leader bill prohibiting sales below cost, apart from 
emergencies, should be the answer. 

That is where I said, Mr. Dollinger, I would agree completely with 
your formulation of that proposal. 

If it is loss-leader selling that is being complained about, then let us 
pass an anti-loss-leader bill, and that will not involve any of these 
other considerations that are making the Federal fair-trade laws so 
dangerous in my eyes. 

You should pass a loss-leader bill, because it is clear to me as an eco- 
nomist that there can be no permanent selling below cost. Clearly, 
any businessman—there can be no permanent selling below cost. 

I think for social reasons you can say that there should be no—not 
ae temporary—selling below cost in the usual meaning of a loss- 
eader. 

The first point in that list, special credit and banking facilities, I 
think, has not been developed ; although, as one who has read the fair- 
trade literature in the drug field, the electrical field, and so forth, for 
many years, I can assure the committee that the members of those in- 
dustries know clearly the reasons for small-business failures in those 
industries, and they are not even primarily connected with fair trade. 

One of the crucial points is credit and banking. 

Here I must dissent from the recently published Federal Reserve 
Study on Small Business. 

It denied the need for any special consideration for small business in 
access to credit, urging that all users of credit should be made to com- 
pete for the available supply on equal terms. 

But here is precisely my difficulty. To claim that our present system 
achieves competition for credit on equal terms is nonsense. 

The banks will automatically favor large clients, especially in a re- 
cession, and this is precisely when small business needs a little extra 
consideration. 

In this area the whole economic system and the small-business man, 
in particular, suffers from what has been called the “perverse elasticity 
of the banking system.” 

By that I mean the well-known tendency of the banks to be liberal 
with loans in an inflationary period, almost to the point of being reck- 
less, dangerously reckless, and their corresponding tendency to be 
overcautious and severe on loan applications in a recession. 
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The perversity of these tendencies is due to the fact that they are 
the exact opposite of the policies that the general good of the country 
would demand in the circumstances. 

The welfare of the economic system would demand that bankers be 
very cautious in an inflationary period so as not to feed the fires of in- 
flation. Especially should they not encourage marginal or doubtful 
enterprises, which would be the first to fail. 

And the welfare of the country would demand great liberality of 
credit in a recession. This is exactly what the banks will not do. 

On. March 22, in that issue of Business Week, on this topic you will 
note the following: 

This week the Federal Reserve made another cut in commercial bank reserve 
requirements, but the chances are that would-be borrowers won’t find banks 
any more eager to give them credit. 

A majority of them added that the trend toward easier money does not mean 
any easing in lending standards. In fact, banks are tightening them. 

This tightening at a time when money is easy is typical in a recession. For 
although banks are in a more comfortable position than they were when money 
was tight, the decline in business activity has made them much more cautious 
and selective in granting loans. 

Banks in the hardest hit areas are the most cautious. There bankers admit 
turning away customers, who would have been eligible a year ago. In many 
cases they demand much more collateral. 

As a conservative Cleveland banker explains, “in times like these you make the 
best loans. The bad ones are made when times are real good and you relax a bit.” 

The last quotation, gentlemen, in my eyes is a perfect epitome of 
what I mean by the banking system’s perverse elasticity, and it is a 
clear indication of the need for some special kind of bank or fund 
for small business. 

Small business gets hurt in both phases. It is too recklessly en- 
couraged in an inflation and it is too swiftly discouraged in a recession. 

If the representatives and friends of the small business would unite 
in support of such a reasonable package program for small-business 
aid, they would find themselves supported to the hilt by all those 
independent legislators, economists, and citizens who are anxious to 
see a thriving and prosperous ownership economy, but who rebel at 
anything that looks like a selfish, pressure-group imposition on the 
general public. 

If I may summarize, Mr. Chairman, my conclusions—— 

Mr. Mack. You may proceed. 

Father McEwen. I would offer the following probable results to 
a fair trade, Federal fair-trade law as I foresee them. 

First of all, the public outcry against profiteering by drug companies 
and drug stores will shake the industry to its foundations. People 
are already complaining loudly about the exorbitant cost of health 
care and of drugs, and I will submit for the record a clipping from 
the American Druggist substantiating this point. 

(The document referred to follows :) 


{American Druggist, December 30, 1957] 
GROWING CONCERN 


The need for the drug industry to get and present the economic facts about 
itself was also underscored at the APMA session by Robert Fuoss, executive edi- 
tor of the Saturday Evening Post. 
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Mr. Fuoss reported that the Post’s mail “reflects a growing concern with the 
high cost of medical care, and specifically with the high cost of prescription 
pharmaceuticals. 

“The mail also shows that druggists are griping about the vast proliferation 
of drug products that they are forced to stock, and that some doctors and science 
writers feel that (manufacturers) are exerting too much pressure to win too 
rapid recognition for products in which your investment is great.” 


2 VERSUS 36 


As evidence of the public’s increasing interest in medical matters, Mr. Fuoss 
pointed out that, in 1936, the Post printed only 2 medical articles—compared 
with 36 in 1956. 

Throughout 1936, he said, the Post did not mention a single drug in its 
editorial columns. In 1956, it mentioned 72 different drugs a total of 330 times. 

Father McEwen. Secondly, there will be damage to the reputation 
of Congress in the eyes of scholars in all fields, lawyers, political scien- 
tists, political economists, and members of the press and radio. 

It will appear that you have consciously, or—what is worse—uncon- 
sciously, legislated the abolition of the market economy and the price 
system in the United States. 

Thirdly, in 1958, the American public is much more aware of the 
problem and of the story of fair trade due to newspaper headlines 
and publicity and all the rest of it, than they were in either 1937 or 
1952. 

I think you will not easily explain to the American housewife that 
you are protecting her from her own stupidity in bargain hunting. 

Mr. Dotiincer. Can I interject at this point, Father, to tell you 
that I think perhaps you are correct, but up to the present time I have 
not received a solitary letter from any of my constituents, who are 
all consumers, opposing this bill. 

The only people I have received communications from are the drug- 
gists who are for the bill. 

Can you explain that? . 

Father McEwen. Mr. Dollinger, as a political scientist, I do not 
think you need an explanation; and as an economist, I know that the 
function of the trade associations is not as ideal as I have described 
it. I have something here that will appall you even more. There is 
going to be, and there already has been, made an appeal to the women 
of drugdom, so if you have not got letters from the women, you will 
soon. 

Mr. Dotiincer. Do you mean after today ? 

Father McEwen. No, this is 

Mr. Dortrncer. You mean your affirmation today might be the 
impetus ? 

ather McEwen. This is the April 7 issue of NARD Journal which 
says: 

The women count for as much or even more among the lawmakers in Wash- 
ington. Also women, as a rule— 


This is an indirect slap at you legislators. 
Mr. DotirNncer. That is nothing newtous. [Laughter. | 
Father McEwen (continuing) : 


Also women, as a rule, refuse to accept as final evasive letters from Senators 
and Representatives. 
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So I do not think that the absence of consumer letters is indicative. 

Actually, I was a little puzzled myself this morning about why 
there were very few opponents registered to this type of legislation. 

I am honest with you as I tell you as one who deals with students, 
that is my day-by-day occupation, and they are rejoicing in the fact 
that they have got a week off, in fact, they offered to help me along—I 
am serious when I tell you it is a real problem, with one like myself, 
how to face the student bodies and attempt to explain congressional 
action which is—I won’t say is, but is called and has borne the appear- 
ance of submission to pressure demand. 

Mr. Doriincer. If you find out, will you let me know, please? 
[ Laughter. | 

Father McEwen. But it is a discouraging thing, as I try to face 
these youngsters, and that is what I meant when I said the reputation 
of Congress will be damaged in all these fields. 

I do not expect, and I do not think anyone here expects, that Con- 
gressmen can be experts on every question that it does treat. 

I appreciate, since my contact with Congress has been rather fre- 
que in the last few years, I appreciate the intelligence, the devotion, 
the work, the hours, the problems besetting Congressmen probably as 
well as anybody could. 

I assure you that the caricature of Congress in the eyes of the general 
public does not allow that appreciation, and the appearance, you know 
as well as I do, of a standard, almost a standard joke, in the political 
science books and the legal articles and the economic articles and books, 
on the utter subservience of Congress to pressure demands. 

I think that is extremely damaging. As I said in the initial part of 
my statement, I think that is extremely damaging to the faith of the 
American people in our system of government. 

I know it is not as true as that caricature would lead you to believe, 
and I can see why a Congressman, presented with terrifically real prob- 
lems of constituents, would say, “All right, what solution do you 
want ?” 

And an organization or an industry will say, “Well, we ought to 
do this.” 

In the absence of any time to spend weeks and weeks of independent 
study, you are forced to take the word of the people who approach you, 
and you have, in the fair-trade field, taken the word of the people who 
have asked you for this legislation since 1937. I do not think they 
have solved it yet, and I do not think this is going to really solve what 
they are really after. 

I fear—as I told you, Mr. Moss, the other day—I fear passage of this 
legislation will slow down the impetus for attacking and correcting 
these other problems about the rules of the game which are not touched 
anywhere in here. 

It will slow down the impetus to change and correct them; so that 
the real elements of cheating and real unfairness in the market place 
will still go on. It is those areas that I would like to see public 
opinion and congressional action enter. 

Mr. Avery. Father, could I interrupt you at this point? I would 
like to examine just briefly another aspect of this whole problem. 

It was agreed here the other day, generally speaking, that this law 
would not be applicable to food, food products, by the very nature 
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and very character of the product itself, the changing prices, it wa 
not possible to identify, and so forth. 

Well, assuming that it does not, I think we all would probably agree 
that the retail sale of food and food products has gotten, to where the 
small-business man, is virtually out of that p yarticular retail market. 
He is further out of that market than any other category of the retail 
trade. 

Now, has it been adverse to the public interest for the sale of food 
products to become concentrated like they have ? 

Is the public any worse off ? 

Let us not talk about the individual businessman. Let us talk about 
the general public. 

They have a vested interest in all this, too. 

Father McEwen. Mr. Avery, I do not think, from what I have been 
able to read, that that situation is as bad as you have painted it. 

There is a very recent clipping from the New York Times that I 
brought, with the title, “Small Grocers Keep a Foothold—Voluntary 
Chains and Retailer Cooperatives Help Keep Independents Going” 

Despite the inroads of the chains, there are still a large number of independent 
grocery stores in this country. 

The consumer who likes to shop in a locally owned store can give some thanks 
to the existence of two types of merchandising groups for helping make this 
possible. They are the voluntary chains and retailer cooperatives. * * * 

There are about 830 such groups with 106,000 stores. About 600 are voluntary 
chains and the rest retailer cooperatives. * * * 

In a study of the standing of such groups, the trade publication, Progressive 
Grocer, discovered that since 1948 voluntary chains have increased their volume 
of sales 96 percent and retailer-owned cooperatives, 223 per cent. In the same 
period retail food sales increased only 62 percent. 

Mr. Chairman, I will file that whole statement, if you wish, the 
clipping. 

Mr. Mack. We will receive the clipping. 

(The document referred to is as follows :) 


[New York Times, March 16, 1958] 
SMALL Grocers KEEP A FoorHoLp 
VOLUNTARY CHAINS, RETAILER COOPERATIVES HELP KEEP INDEPENDENTS GOING 
By James J. Nagle 


Despite the inroads of the chains, there are still a large number of independent 
grocery stores in this country. 

The consumer who likes to shop in a locally owned store can give some thanks 
to the existence of two types of merchandising groups for helping make this 
possible. They are the voluntary chains and retailer cooperatives. Both enable 
many independent grocers to compete successfully in price and in other ways 
with the corporate chains. 

There are about 830 such groups with 106,000 stores. About 600 are volun- 
tary chains and the rest retailer cooperatives. The voluntary chains were 
formed by wholesalers desirous of controlling the purchasing and operating 
methods of their retailers. The cooperatives were created by retailers to handle 
the functions of a wholesaler. 


START WAS IN LATE TWENTIES 


According to Gordon C. Corbaley, president of the American Institute of Food 
Distribution, the 2 groups came into being in the late 1920's. They resulted from 
the startling growth of the corporate chains at that time and during the depres- 
sion. The two groups have gained in numbers and importance in the food field 
ever since. Incidentally, Mr. Corbaley coined the phrase “voluntary chains.” 
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In a study of the standing of such groups, the trade publication, Progressive 
Grocer, discovered that since 1948 voluntary chains have increased their volume 
of sales 96 percent and retailer-owned cooperatives, 223 percent. In the same 
period retail food sales increased only 62 percent. 

The publication estimates that at present independent grocers affiliated with 
both types of merchandising groups account for about 44 percent of total retail 
grocery sales in this country. The corporate chains of 4 or more stores account 
for about 38 percent, and unaffiliated independents about 18 percent. In 1950 
the affiliated independents accounted for 33 percent of sales. 


SIX HUNDRED AND THIRTY-TWO STORES IN GROUP 


Dne -example of a successful voluntary chain is Super Valu Stores, whose 
affiliated retailers operate 632 stores. In 1957 it had record sales of $152,083,266. 
Average purchases of $228,995 each by members amounted to $144,724,525. The 
remaining $7,358,741 represented sales to institutional buyers and others. In 
1948, sales were only $26,248,083. 

Super Valu assisted affiliated retailers in constructing 31 modern markets and 
in modernizing 33 other stores last year. Under consideration for this year is 
the establishment for the first time of a training course for retail store managers. 
Training courses for personnel handling meats and fresh fruits and vegetables 
will be continued. 

The largest of the retailer cooperatives is Certified Grocers of California, Ltd., 
Los Angeles. For its fiscal year ended November 2, 1957, its sales totaled 
$284,609,731, an increase of 13.9 percent over the previous year. 


DIVIDENDS TO RETAILERS 


All but $706 of the net profit of $3,632,986 was paid as patronage dividends to 
retailers, who at the end of the year numbered 1,098, operating 1,479 stores. 
Spartan Grocers, also of Los Angeles, operating as a subsidiary of Certified since 
July 30, 1957, achieved sales of $48,053,509 in the last fiscal year. Spartan’s 1,000 
members own 1,087 stores in southern California. 

During the year, retailer members of the parent organization were paid $1,146,- 
528 in advertising allowances. Other rebates and allowances to members during 
the year totaled $1,096,941. 

A number of both the voluntary chains and of the retailer cooperatives are not 
one-store operations. But the majority cannot be classified as chains either, when 
using the American Institute’s definition of a “chain group” as those organiza- 
tions with 11 or more stores. 

One of the chief difficulties of a wholesaler is to get retailers to reflect the 
wholesaler’s specials on his shelves. According to a mail forum by the institute, 
cooperation received by nonaffiliated grocery wholesalers was much less than that 
received by the affiliated wholesalers, averaging only 39 percent, compared with 
62.1 percent for voluntary chain sponsors and with 70 percent for retailer coop- 
eratives. 


Mr. Avery. I was not able to follow all of your figures there. I 
do know that—would you mind telling me what a retailer cooperative 
is? Is that a conventional cooperative like we see advertised on some- 
body’s bumper, “Patronize Your Co-op”? 

Father McEwen. Voluntary chains and retailer cooperatives—re- 
tailer-owned cooperatives; retailer owned, that is a cooperative asso- 
ciation owned by the independent retailers themselves, formed and 
owned by themselves. 

Mr. Dotiincer. Formed for this purpose. 

Mr. Avery. I am not ready to agree that the retail sale of food has 
not pretty much been concentrated into the hands of the chainstores. 

Just driving through anybody’s town it seems readily apparent to 
me that it is. 

But without attempting to settle that, if you would concede for the 
moment that it has become concentrated, is it or is that not in the public 
anes or — it been adverse to the public interest ? 

30 
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I will term it that way. 

Father McEwen. From one point of view, to the extent that there 
are fewer independently owned establishments, it could be. 

From another point of view, if you say that is what the consuming 
ublic has voted for, then I say that is what the consuming public 
nas asked for; if you understand what I mean by “voting.” 

Mr. Avery. Well, haven’t they been able to acquire the volume of 
retail trade they have because, No. 1, they were permitted to or able to 
sell to the customer the product at a less price than could the smaller 
merchant ? 

Father McEwen. That is right. 

Mr. Avery. And probably then because of a variety and a number 
of reasons they were able to make it more convenient, the merchandis- 
ing itself is more attractive, which seems to me to come right back 
down to competition again. 

Father McEwen. That is correct, Mr. Avery. 

I view it that this is what the consuming public has voted for, and 
I by no means think that the little merchant is out of business. 

I know my own mother deliberately patronizes a small grocer for 
two reasons: She likes to do it because he is a small man, and she likes 
to help him; secondly, she knows that he takes care of her. 

In her eyes, Mr. Moss, he is performing the true function of a re- 
tailer for her. 

There is a personal relationship. He treats her well, and she trusts 
him, and she is willing to pay a few cents more for it. 

Now, that is a consumer vote, you see, in my eyes. That is a con- 
sumer voting for that type of service. 

He is giving something, and he is getting paid for it. 

All I want, if the consumers voted tomorrow to keep all the present 
small-business men in operation, I would say that is fine. That is 
merely in accord with consumer dominance, consumer choice. 

Mr. Avery. There is one other phase of this I would like to 
touch on just briefly : 

Several witnesses today—and I am sure you have been here all 3 
days that we have had these hearings—have brought out the point 
that the service angle, the service that is available to follow the 
appliance that is purchased from a small-business man as contrasted 
to service that is not available when it is purchased from a discount 
house was there. 

Is that not somewhat overemphasized ? 

It takes about so much service to keep an appliance running. 

Whether that service is supplied by the retail merchant himself, 
who has 3 or 4 people working for him or whether there is some 
independent service man who starts up a new business. I think 
there is quite a little activity in that particular area that is not 
registered or not licensed and so there is no way of taking that into 
account, the number of appliance service men who have gone into 
business as a result of the discount houses. 

I think in some cases it is not in the public interest for them to be 
in business. I will concede that. But I think there is another side 
of that picture that has not been given the appropriate amount of 
attention in the hearings we have developed up to this point: 

You are just not wiping out all that service and saying that 
amount of business productivity is no longer in existence. 
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You have moved it from 3 or 4 employees or a dozen employees 
of the retail merchant over to another area, where you have an inde- 

endent service man working on his own, free-lancing. 

Father McEwen. That is correct. 

My theory on service—and I see the problem—I will explain my 
attitude: 

It follows from my general theory that what the consumers value 
they should pay for. What they want they should get. And what 
they do not want they should not be forced to take; and, therefore, 
I do not think a service charge should be involved in the price that 
a consumer is forced to take. 

If he does not want the service, he should be allowed to take it 
without service. 

Mr. Avery. Theoretically, he might be capable of rendering that 
service himself, 

Father McEwen. That is right. 

Mr. Avery. By one of these fix-it-yourself kits. 

Father McEwen. For instance—this is not exactly a consumer 
article—but there is approximately a $85 charge on an automobile 
added for the guaranty period. 

Now, they have arrived at that by an averaging process of their 
costs of repairing things on automobiles that are brought back to 
them. 

I have known of automobile dealers who said, “O. K., you waive 
the guaranty, and I will give it to you for $85 less,” you see. 

And so there is no guaranty on that car to fix anything that goes 
wrong in that guaranty period. 

I do not see anything wrong in that. 

Similarly, where the electrical appliances—if you sold one and 
you said, “If it goes wrong, don’t come back to me”—you take your 
chances. 

Mr. Moss. If I can express an opinion, that very same customer, 
as a rule, if anything does go wrong, will be the first one to tell every- 
one in town what a no-good dealer he is, that he has been doing busi- 
ness with, because something went wrong and he wouldn’t fix it. 

So you damage the dealer’s reputation and the reputation of the 
product, because he bought it new and he figured nothing would go 
wrong, and something did go wrong, and then he had to pay for it. 

Mr. Avery. Father, could I just make ene more comment? 

That comment is that I am not in complete agreement with what 
you have said, nor the conclusions you have come to, but I will say, 
without fear of contradiction and without any reservation, that this 
has been a most interesting and stimulating lesson in economics that 
I have had since I attended the University of Kansas some 25 years 
ago, and I certainly do appreciate the time and patience you have dis- 
played before the committee. 

1 was intrigued a little bit when you said this was quite a new 
environment you found yourself in, because you were accustomed to 
being surrounded by students every day. 

I just wondered how much different this is from what you would 
find in a classroom on the campus. 

Father McEwen. Mr. Avery, let me thank you very kindly for 
your sentiments. I will tell you how much different this is—— 
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Mr. Avery. There, you are asked the questions by the students, 
and you ask questions of them. 

Father McEwen. I am used to putting students in this spot. 
[ Laughter. | 

Mr. Avery. That is all, Mr. Chairman. 

Mr. Mack. Mr. Dollinger? 

Mr. Dotiincer. Father, I want to tell you that I agree with Mr. 
Avery, that it has been a most enlightening afternoon. 

You have done a wonderful job, at least as far as I am concerned, 
and I think you have made a wonderful contribution to this commit- 
tee. I think you have made a fine statement. 

Father McEwen. Thank you. 

Mr. Moss. I would like to join in that observation and say that 
on the things that you find desirable as further aids to small business, 
particularly your comments on credit, I am completely in agreement 
with you. 1 think, perhaps, we have an area of disagreement in 
maybe one of a priority at the moment. But I certainly have enjoyed 
your appearance here. 

Father McEwen. Thank you, Mr. Moss. As you know, I have 
offered this for the purpose of debate. 

Mr. Mack. Thank you very much, Father. After the many trib- 
utes that have been paid to you by members of this committee, there 
is little left for me to say, other than I do agree with the comments 
made concerning your testimony, and I think we all recognize that 
we have honest differences of opinion. 

I do want to compliment you on your presentation today, and to 
say that I believe it to be one of the finest we have ever heard before 
this subcommittee. 

Father McEwen. Thank you, Mr. Mack. 

Mr. Mack. Thank you very much. 

Our next witness is Mr. Dressler. 


STATEMENT OF JOHN DRESSLER, EXECUTIVE SECRETARY, NEW 
JERSEY GASOLINE RETAILERS ASSOCIATION AND ALLIED 
TRADES, INC. 


Mr. Mack. The rest of the witnesses scheduled for today are to be 
called, and we are going to ask you to submit your statement for the 
record. 

We would appreciate it if you could limit your remarks to 2 or 3 
minutes. 

Mr. Dresster. Mr. Chairman, I have listed a short brief with the 
committee, but I would rather talk extemporaneously for my 3 
minutes, 

Mr. Mack. Fine. 

Mr. Dresster. It was quite difficult to sit in the back of the room 
as a retailer who has twice gone broke in the economic disturbances 
in the petroleum industry, and then to be satisfied with the brief I had 
submitted. 

In all deference to the previous speaker, it is one thing to philoso- 
phize. It is another thing to be the victim of the choatic price condi- 
tions that can take place in unrestrained pricing. 
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I am familiar with the gasoline market in the State of Massachu- 
setts, and I would recommend that this committee get a complete re- 
port from Mr. McBride of the Bureau of Necessaries of Life in the 
State of Massachusetts where substitution and dilution were so seri- 
ous, that there was a whole series of convictions, and that substitution 
and dilution of gasoline products was injurious to the gasoline retailer 
and to the owner of the trademarked article. 

In the State of New Jersey, prior to the inception of a fair trading 
of gasoline—and we are the only State in the country where gasoline 
is fair-traded—we had nine dealers cited by the deputy attorney gen- 
eral in charge of enforcement for substitution and dilution. 

Under the pressure of the price war the morality of the dealer in 
the State of New Jersey, the gasoline retailer, was at such a low ebb 
that it was pretty hard to distinguish between the honest and the dis- 
honest merchant. 

That is not to say that all became dishonest. Some had such capi- 
tal that they could hold on to their standard of ethics. 

Many, however, did not have that capital, and under the warfare, 
economic warfare, of pricing in our state, many dealers resorted to 
practices that you and I would feel very discouraged about. 

I know of one instance where a dealer sold 86 quarts of oil in 1 
day and actually only delivered 4. The balance was using the stick 
for defrauding, that is, using the finger under the stick as the oil was 
checked. 

Under fair trade we have had 3, 4, 5, 6 market fluctuations so that 
7 trading of gasoline in New Jersey did not result in a rigidity 
of prices. 

n fact, our price in the State of New Jersey responds quicker un- 
der fair trading than we did prior to fair trading. 

In the State of Massachusetts, one supplier, the Sun Oil Co., under 
the pressure of a price warfare, offered 60 percent of their dealers 
on a commission consignment arrangement. 

Under commission consignment, and I am not an attorney so I can 
only take what we understand in our industry, that supplier was per- 
mitted to set prices for different areas, and in such a way evade the 
sap ge Foy agra they have under the Robinson-Patman Act. 

dealer may be in the same competitive area under commission 
consignment, and yet secure a cost-price advantage over his competing 
dealer, and that is taking place in the State of Massachusetts at the 
current present time. 

I would estimate that in the State of New Jersey, because of the 
pressure of a price war, commission consignment or the Chicago plan, 
as one company called it, a guaranteed wage plan, and other methods 
of control of retail price, were indulged in to such an extent that prob- 
ably 35 to 40 percent of the dealers were under the domination of 
their supplier, were robbed of all the benefits that the Robinson- 
Patman and Clayton Acts intended to give them. 

Since the inception of a fair-trade all-leasing agency, all commission 
arrangements, and all salary-guaranty arrangements have been dis- 
solved and today a dealer buys at the tank wagon, as posted, and sells 
at the fair-trade price, and if he is not able to exist, he passes out of 
the picture. 
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From my firsthand knowledge of marketing, and it goes back to 
1931, it is my belief that this Harris bill would be the greatest asset, 
and bring the greatest benefit to the honest, legitimate retailer. 

It is despised by the predatory, dishonest retailer who is not reluc- 
tant to use shady methods in his merchandising. 

Thank you, gentlemen. 

Mr. DoLiInceEr (presiding). Any questions, Mr. Moss? 

Mr. Moss. No. 

Mr. Dotxincer. Mr. Avery ? 

Mr. Avery. Did I understand you to say, Mr. Dressler, you do have 
fair trade in New Jersey ? 

Mr. Dresster. We are the only State in the country where fair trade 
is in existence. 

Mr. Avery. Then this legislation would have no particular effect 
on you in New Jersey. You are thinking about the industry nation- 
wide? 

Mr. Dresster. When you believe in fair trade and its principles, it 
is almost like a religion, and we would love to see the benefits of fair 
trading brought to the consumer as well as retailers nationwide. 

Mr. Avery. Well, if we had more time I would like to visit with you 
a little more about that, but in view of the hour, Mr. Chairman, I will 
have to forgo it. 

Mr. Dresster. If this committee would like some time in the future, 
I would be only too pleased to appear before them. 

I am executive secretary of the New Jersey Gasoline Retailers Asso- 
ciation, and I would make myself available to this committee at any 
time you wish. 

Mr. Doturncer. Thank you very much. 

(The prepared statement of Mr. John Dressler follows :) 


STATEMENT OF JOHN DRESSLER, EXECUTIVE SECRETARY OF THE NEW JERSEY 
GASOLINE RETAILERS ASSOCIATION AND ALLIED TRADES, INC. 


Mr. Chairman and members of the committee, my name is John Dressler. 
My headquarters are a Marlboro, N. J. I represent the New Jersey Gasoline 
Retailers Association and Allied Trades, Inc., and have held this position for 21 
years. This is a nonprofit trade association consisting of approximately 1,000 
members representing the independent gasoline dealers and automotive repair- 
men in the State of New Jersey. 

One of the principal aims of our association is to preserve a climate in the 
market place which will permit men with small capital to become self- 
employed through the ownership of a small business. We believe that the 
preservation of this opportunity to be self-employed is very important and that 
there is an obligation on all people to make every effort to preserve this pos- 
sibility. 

Price wars destroy the small-business man and render no permanent service 
to the consumer. In fact, the operator that would encourage destructive com- 
petition is essentially selfish, those who use this means to acquire volume 
will recover their losses through charging higher prices to the consumer, when 
they have achieved a monopolistic position. 

The owner of a trademarked article spends great sums of money in research 
in order to make a product available to the consumer which will be of the great- 
est quality possible under the best research conditions, so that that commodity 
can be identified, it is sold under a trade name. The trade name indicates the 
reputation the manufacturer wants to develop. 

Because the manufacturer is successful in developing an excellent reputation 
for his trademarked article, which is always in competition with unbranded 
or unknown merchandise, the large price-cutting retailer would like to use 
the reputation developed by the branded manufacturer as bait in the form of 
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loss leader sales, to attract the buying public to the store and then to display 
unknown products which return a large margin of profit when skillfully dis- 
played by the price cutter. 

The retailer is an important link in the chain that carries the merchandise 
from the raw state to the consumer. The manufacturer can use the best raw 
materials available and construct his articles of merchandise according to 
the best engineering skill, but the retailer can destroy much of this value in 
the way he completes the circuit to the consumer. 

For instance, in the case of hard-goods merchandise, such as refrigerators, 
radios, televisison, etc., no matter how skillfully the manufacturer constructs 
these articles, there are minor adjustments frequently needed, which if ne- 
glected, would cause the consumer to turn against the brand name. The 
properly authorized retailer will be trained by the factory to properly serv- 
ice the equipment, but a good part of his commission must come from the profit 
of the sale of the merchandise. When this type of merchandise is purchased 
from the large cut rater without the protection of good servicing, there is a re- 
flection on the manufacturer of the trademarked article as well as a loss to the 
consumer. 

In gasoline retailing, during the period of price war in the State of New 
Jersey, there were nine gasoline retailers cited for substituting unbranded gas- 
oline into branded tanks. During that period, the motorist in New Jersey was 
being defrauded in many ways. Products were being substituted; customers 
were charged for oil which was never put into the crankcase; labor bills were 
padded ; and the morality of many gasoline dealers in New Jersey was at a very 
low level. The owner of these trademarked articles suffered in his reputation; 
of that there can be no question. 

Since gasoline was fair traded in 1956, the retail market has had reasonable 
stability, yet there has not been a frozen economy. The retail market has 
fluctuated on branded products from 25.9 cents per gallon to 28.9 cents per gallon 
under the pressure of the competitive forces in the market place. This has 
proved that the consumer does profit from competition under fair trade and yet 
competition does not take on the jungle warfare aspects which destroy those who 
are financially weak, even though they may be sound marketers. 

The owner of a trademarked article can at the present time set the retail price 
of his merchandise by selling through consignment or commission agent arrange- 
ment, which is a limited form of free competition. Under both of these methods 
of marketing, there is practically no liberty of action on the part of the merchant. 

If H. R. 10527 is enacted through law, it will extend the privilege a manu- 
facturer now has of protecting his brand name when he markets through 
limited competition, to the manufacturer who is willing to sell toa free merchant 
and is, therefore, in the interest of freer competition. In the New England area 
at the present time, because of the seriousness of price wars, some of the sup- 
pliers have over 60 percent of their outlets marketing under some commission or 
consignment plan under which the supplier is permitted to set the retail prices 
and frequently sets it without fear of prosecution under the Clayton or Robin- 
son-Patman Act. In the State of New Jersey, where they are fair traded, they 
must price their commodity so that the merchant is protected by the provisions 
of the Clayton or Robinson-Patman Act. Rules of fair competition are as essen- 
tial to the protection of small-business men as parity payments and minimum 
wage-and-hour laws are to the worker. 

In the interest of preserving the opportunity for every American to be self- 
employed, who has the ability to operate efficiently and to protect the reputation 
of not only the trademark owner, but those who are engaged in the sale of a 
trademarked article, we urge that you approve H. R. 10527. 


Mr. Doturncer. Mr. William Mashaw. Is Mr. Mashaw here? He 
represents the National Retail Hardware Association. 

I understand that you want to submit your statement for the record ? 

Mr. Masuaw. This is Mr. Dollinger, is it not ? 

Mr. Dotiincer. Yes. 

Mr. Masuaw. I have with me Mr. Carl Graeff. 

I am executive vice president of National Retail Hardware Associa- 
tion. Mr. Graeff is a hardware dealer from Dayton, Ohio, and is 
president of the association, and I would like to make a few remarks 
regarding my written statement, which is submitted to you, and then 
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Mr. Graeff is available for any questioning that you might want to 
make of him. 

Mr. Dotiincer. Will you combine your time of 3 minutes ? 

Mr. Masuaw. Well, frankly, I could not report back to 23,000 hard- 
ware dealers to whom I am under a mandate to make a statement, that 
I got 3 minutes. 

Mr. Douuincer. Go ahead. 


STATEMENT OF WILLIAM G. MASHAW, EXECUTIVE VICE PRESI- 
DENT, NATIONAL RETAIL HARDWARE ASSOCIATION, ACCOM- 
PANIED BY CARL E. GRAEFF, PRESIDENT 


Mr. Masnaw. I just heard a witness expound for hours on things 
I thought I was somewhat of an expert on. 

Mr. Dotiincer. I do not want you to get the impression that the 
committee wishes to limit you. 

Mr. Masnaw. I assure you that what we say in conjunction will 
not be over 10 minutes. 

As I stated, I present this with Mr. Graeff as representative of 
23,000 independent retail hardware dealers. 

Mr. Graeff has owned and operated his hardware store in Dayton, 
Ohio, for 37 years, and I think that speaking for these hardware 
dealers, I could not speak for a group of independent merchants who 
are more typically American. 

They historically have served the day-to-day hardware needs of 
their communities. These 23,000 stores are located in 10,278 different 
communities across the country. They carry stocks of the various 
lines of hardware, hard goods, such as sporting goods, housewares, 
garden tools, power tools, nails, wire products, and the like. 

Forty-three percent of these stores are located in communities of 
less than 2,500 population ; and 74 percent of them are in communities 
of less than 25,000 population. 

Mr. Moss. In California 54 percent of them come from towns or 
communities of less than 25,000 population. 

Mr. Masnaw. Mr. Avery, I believe it is 63 percent in Kansas. 

While these truly small-business men might be looked upon as 
rather insignificant, collectively and in their own communities, they 
represent a very substantial proportion and a position in the local 
economy, and they are substantial marketers of the types of mer- 
chandise that they have to sell. 

In total, it is about a $3 billion market that is represented by these 
independent merchants. 

Every year we make an annual cost-of-doing-business survey among 
these stores, and I think that I should give you a little more back- 
ground about their way of distribution in order that you could put in 
better perspective what I have to say: 

First of all, the average of these retail hardware stores does, ac- 
cording to the 1956 survey, $93,975 in volume per year. 

Their cost of goods that they sell averages 70.25 percent of their 
total sales, giving them a gross margin on the average of 29.75 percent. 
That is broken down in the following manner: 17.85 percent going 
to salaries of the people who work in the stores. 
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They average about 5 employees per store, and then the other 10 
percent of their overhead expense is for fixed items such as rent and 
taxes, advertising, and so forth, leaving them for the year 1956 a 
profit on merchandise sales of 1.9 percent. 

Indications are that the 1957 figures will not be as good as 1956. 

Eighty-five percent of the merchcandise that these dealers sell 
comes through independent wholesalers. 

There is probably no category of retailing that sells a higher per- 
centage of their total volume in brand-name goods than does the 
hardware store. 

Speaking for these dealers and having made a ——- study 
of distribution problems in our industry, a very extensive one for over 
4 years now, we endorse H, R. 10527 and the principles for which 
it stands. 

We feel that legislation of this type would provide a tool which 
would help stabilize a very unhealthy situation in some of the de- 
partments in the hardware store. 

It is our considered opinion that this type of legislation would, 
in the long run, benefit consumers, retailers, wholesalers, and manu- 
facturers, the entire channel of distribution. 

Now, some of the basic considerations—and I will go over them 
briefly, on which we base that opinion—are these: 

First of all, for reasons that you have heard expressed in many 
ways here today by proponents of this legislation, we feel that price 
competition would not be eliminated; that there are guaranties in the 
bill which guarantee manufacturer price competition, and I differ 
considerably from some of the other witnesses as to the extent of price 
competition, because I work in a very close liaison relationship with 
manufacturers in the industry, and I know, through the whole his- 
tory of the fair trade—even when there were 45 States that had ef- 
fective fair-trade laws—there was a severe price competition among 
those manufacturers, and there were plenty of pressures at every level 
of distribution upon those prices. 

Secondly, I believe that this type of legislation would prevent 
more monopolistic practices than it could possibly tend to create. 

By permitting a mass marketing manufacturer to stipulate at his 
peril a resale price which assures reasonable compensation for whole- 
salers and retailers engaged in redistribution, retailing giants are 
forestalled from engaging in tactics that can monopolize the distri- 
bution trade. 

Present severe price competition in the electric housewares field 
and some other housewares items in many markets in the last 2 months 
clearly demonstrates how drastically reduced retail margins can elim- 
inate all but an extremely large-volume operator. 

In such markets, hardware dealers and similar businessmen have 
no alternative other than to discontinue the lines of goods that they 
can no longer sell profitably. 

When hundreds of these small retailers are eliminated, as outlets 
for the distribution of any line of merchandise, and it is placed in 
the hands of a few big ones, consumers will be deprived of the ac- 
cessibility of the goods they desire, and not only are they deprived 
of it, but they are deprived in this instance of the convenience of 
trading at convenient and customary outlets, and they trade with es- 
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tablishments where they have to, again, work toward building confi- 
dence and integrity like they had in their neighborhood merchant. 

Now, when these hardware dealers are deprived of the privilege of 
selling merchcandise at a profit, it is my opinion that the whole com- 
munity suffers. 

Price advertising from a metropolitan outlet, whatever medium 
happens to be used, whether it is television, radio, newspaper, or 
whatnot, diverts business from the home merchants, and it reduces 
employment in that community, and it weakens the ability of that 
local merchant to be the community-minded man that he has always 
been in supporting community enterprises. 

I believe, too, that the manufacturer who uses independent whole- 
salers and retailers as the basis for his distribution should be afforded 
the privileges incorporated in H. R. 10527. 

There are many other ways through which other manufacturers, 
with whom these manufacturers compete, are permitted legally to 
control the resale prices of their products. 

Some use their own wholesale and retail outlet stores; some grant 
exclusive franchises; some sell on consignment; and there are other 
agency-type agreements. 

My question to this committee is: 

Why should a class of manufacturers who want to sell their mer- 
chandise through independent wholesalers, and who desire to have 
their merchandise in every one of these 10,278 communities that are 
serviced by these hardware stores, why should they be deprived of 
a method through which they can successfully do exactly the same 
thing other manufacturers would do, who manufacture their goods 
and use other methods of distribution ? 

A point that has been brought up several times today, discount 
houses, and other organizations, offer brand-named hardware mer- 
chandise which is the basic stock of the independent hardware dealer, 
at cut prices merely to attract customers into their stores. 

That is the way it is usually done. 

I know that some of the discount houses are not short on the 
merchandise that they have to sell. They continue to sell it that 
way, but not one of those outlets could market a new product for a 
manufacturer. 

They are not interested in a product unless it is carried by the 
service-type stores that have the reputation in their communities, and 
they use those items as price footballs or come-ons or whatever title 
you want to place on them. 

The independent hardware dealer finds this type of competition, 
his bread and butter, his basic stock, being used merely by someone 
else to attract store traffic. 

Now, hardware retailing, according to Dun & Bradstreet, has been 
rated for a number of years at the top of longevity of service among 
retailing establishments. 

There is a lower rate of bankruptcy than you'll find in practically 
any field of retailing. 

I say that in the face of this long history of stability, in recent 
years there are trends which should cause serious concern for this 
category of retailing. 

In 1954, according to the Business Census, it reflected 1,400 fewer 
of these stores than existed in 1946. 
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In 1947, the margin of profit on merchandise sales in the hardware 
store was 8.4 or 0.5. percent. 
Right after the war, that was probably an unrealistically high per- 


centage of profit for a store of that type, but it has gone down con- 
tinually 

You vil see that on page 6 of my written statement. 

It has gone down to the point where in 1954, it reached a low of 
1.90 percent. 

In 1955, it came back up to 2.25. 

In 1956, it was down to 1.90 again, and all the trends during the 
year 1957 would indicate that that might fall off another four- tenths 
or five-tenths of 1 percent. 

Please note those are average figures. 

If you have an average of 1.9 “percent, you can be sure that there 
are many that fall far below that aver age, and there are many of the 
dealers that are very marginal operators. 

Now, I say that if that is the profit picture for a highly stable form 
of independent retailer, I think Congress should exhibit some genuine 
interest in any legislation which will help eliminate basic unfairness 
in competition which would help encourage further stabilization in 
this type of business. 

In conclusion, we respectfully submit and urge that this committee 
give favorable consideration to H. R. 10527 or some similar t type of 
legislation. 

(The prepared statement of Mr. Mashaw is as follows:) 


STATEMENT OF NATIONAL RETAIL HARDWARE ASSOCIATION 


This statement is presented to the committee by Carl E. Graeff, Graeff Hard- 
ware Co., Dayton, Ohio, and William G. Mashaw, executive vice president, ap- 
pearing on behalf of the National Retail Hardware Association. This association 
is an affiliation of 38 State and regional hardware associations with a member- 
ship of approximately 23,000 independent hardware dealers located in com- 
munities throughout the United States. 

Mr. Graeff owns and operates a hardware store at Daytou, Ohio, and is cur- 
rently national president of the association. Mr. Mashaw handles management 
duties for the association and has for several years made a continuing study 
of distribution problems within the hardware industry. 

No classification of retail merchants is more typically American than are 
members of the National Retail Hardware Association. These retailers main- 
tain independently owned and operated establishments. Historically they have 
served the day-to-day hardware needs of their local communities. They carry 
stocks of various lines of hard goods, such as hand and power tools, garden 
tools, housewares, paints, builder’s hardware, nails, wire products, farm sup- 
plies, and sporting goods. 

These member stores are located in 10,278 different communities in the 
United States. Forty-three percent are in towns under 2,500 population. Sev- 
enty-four percent are located in communities under 25,000 population. 

While these truly small-business men may be thought by some to be indi- 
vidually of relative insignificance, collectively, and in their own communities, 
they represent a substantial position in the local economy and in the worth- 
while community service which they perform. In their respective areas, gen- 
erally speaking, hardware dealers are substantial marketers of merchandise 
and conveyors of service. 

Inasmuch as the legislation under consideration by this committee deals with 
matters relating to pricing and distribution of goods, we feel it important that 
the hardware retailers’ status be understood. We've described the general 
lines of merchandise handled, and the location and service aspects of retail hard- 
ware stores. 

Each year the association makes a retail hardware survey, using a representa- 
tive sampling of member stores, based on store sizes and community population. 
A few specific figures taken from this survey will, we feel, furnish relevant 
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briefing on the types of merchants under discussion. This presentation is based 
on statistical data taken from the survey for the year 1956. 1957 figures are 
now being tabulated and that data will be made available to the committee at a 
ltaer date upon request. 

In 1956 the average sales volume for retail hardware stores throughout the 
United States was $93,975. Total cost of goods sold was 70.25 percent, showing 
a gross margin of 29.75 percent. Total expense was 27.85 percent (including 
17.85 percent for salaries and 10 percent for other costs of doing business such 
as rent, taxes, advertising, insurance, etc.). Net profit on merchandise sales 
was 1.90 percent. Attached to this statement as exhibit A is a detailed break- 
down of the average operational experience for retail hardware stores for 1956. 
Indications are that 1957 will reflect few, if any, significant changes. 

In total the independent retail hardware market represents approximately $3 
billion in annual sales. According to qualified estimates, 85 percent of the mer- 
chandise sold through retail hardware channels is purchased from independent 
wholesalers. Probably no category of retailing surpasses hardware stores as 
marketers of manufacturer brand-name merchandise. Likewise, no category of 
retailing is more vulnerable to cutthroat price competition on branded goods. 
Speaking for its 23,000 member dealers, the National Retail Hardware Asso- 
ciation endorses H. R. 10527, and stands in support of the principles expressed 
therein. We believe that this legislation would provide a tool by which the 
industry can stabilize the hardware business and make possible better service 
to customers. It is our considered opinion that, in the long run, consumers, re- 
tailers, wholesalers, manufacturers, and the Nation’s total economy would bene- 
fit from the enactment of H. R. 10527, or similar legislation. 

Some of the considerations upon which our position is based are as follows: 
1. Price competition would not be eliminated. Manufacturers availing them- 
selves of the provisions of H. R. 10527 are required to be in competition with 
others. The normal legal safeguards would continue to apply. 

2. H. R. 10527 would prevent monopolistic tactics. By permitting a mass- 
marketing manufacturer to stipulate (at its peril) a resale price which assures 
reasonable compensation for wholesalers and retailers engaged in redistribution, 
retailing giants are forestalled from engaging in tactics which can monopolize 
the distribution trade. 

Present severe price competition in some markets involving electric house 
wares clearly demonstrates how drastically reduced retail margins can elim- 
inate all but the extremely large-volume operators. 

In such markets hardware retailers and similar businessmen, have no alterna- 
tive other than discontinuance of lines of goods which can no longer be sold 
profitably. 

8. When hundreds of small retailers are eliminated as outlets and distribution 
becomes concentrated in the hands of a few “bigs,” consumers are deprived of 
accessability to goods they desire. Not only are consumers deprived of the 
convenience of trading at convenient and customary outlets, but they are also 
deprived of the confidence they have in the integrity of the neighborhood mer- 
chant. 

4. When local hardware retailers, and others, are deprived of the privilege 
of selling merchandise at a profit, the whole community economy suffers. Price 
advertising from metropolitan outlets diverts business from home merchants, 
reduces employment and weakens the ability of local merchants to support civic 
enterprises. 

5. Manufacturers who use independent wholesalers and retailers for distribu- 
tion should be afforded the privileges incorporated in H. R. 10527. 

There are many other ways through which manufacturers are now permitted 
to legally control resale prices of their products. Some own their own whole- 
sale and retail outlets, some grant exclusive franchises, some sell on coinsign- 
ment. 

We ask the question: Why should a class of manufacturers be deprived of 
a method by which they can successfully obtain broad, grassroots distribution 
through independent outlets, while competitors are permitted through other 
means to assure their distribution outlets of realistic compensation for their 
activities. 

6. Discount houses and certain other organizations offer brand-name hard- 
ware merchandise which is the basic stock of the independent hardware retailer 
at a cut-rate price merely to attract customers to their stores. They sell other 
types of merchandise to the customers attracted by these bargain cut-rate prices. 
The independent hardware dealer finds this type of competition cutting his basic 
branded merchandise merely to attract store traffic. 
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7. Hardware retailing, according to Dun & Bradstreet, has for many years 
rated among the most stable forms of retailing in the United States. In our 
present economy, which depends so greatly on mass distribution of branded 
goods, without some effective means of stabilization of retail prices by manu- 
facturers, the health of hardware retailing is placed in jeopardy. 

In face of a long history of stability, recent years have brought trends which 
should cause serious concern for this category of retailing. 

According to the United States Census, there were 1,400 fewer hardware 
stores in 1954 than existed in 1946. 

Net profits on merchandise sales, according to our cost-of-doing business 
survey, have experienced a steady downward trend : 


Percent Percent 
Reith tcninnnthckictthtipnideminpmaadiaiibns i GT RO ie gia cists gi bitte leliceeeaak 3. 30 
TS gs. ce otis Secnbnscen komt 7 viicchicencmedicantiithagindeaae 2. 85 
5 MN CERN A EE Se Be Be CR ai ccacanenincqnienty dccpustigy atniapiaphltin ten eae eek 1. 90 
TOS ii a, ee , Bi i nn oe 2, 25 
TO cata scenes S.C) aac cnittisedetannebibenilit 1. 90 


Please note that these are average figures. A hardware retailer producing 1.90 
percent net profit on sales of $93,975 is very close to a marginal operation. If 
these are average figures, it follows that many thousands of these important 
small-business men are experiencing profitless operations. With that being the 
profit picture for a highly stable form of independent retailing, we submit that 
the Congress should exhibit genuine interest in any legislation which would 
belp eliminate unfairness in competition or which would encourage stabilization 
of independent retail operations. 

In conclusion, we respectfully recommend and urge on behalf of 23,000 inde- 
pendent hardware retailers, that this committee give careful consideration to 
H. R. 10527. 


UXHIBIT A 


United States average for all stores reporting made by National Retail Hardware 
Association for the year 1956 


Average sales per store 


ath ps i tn wh lie la ini ci sla ci cba $93, 975 

Percent 
NOG CROW. oink ni edi bd onda ebhalemeele 100. 00 
CORE OF GOORS BON a cairn tag meen cen ste ent Gi octet ecw eaten eect la abel 70. 25 
FO a hes cc here gnats te enseiehvcormspnssh one sl cnc penapdl minnie se ee cneoee ah eet aa 29. 75 





Paid out in salaries: 
TO OWNSTS- AI, ORTON Risa inks Hie snisicnsmdieds natin 7. 70 
To salespeople, office, and other 


tp cteniin stpesplinl sk rieaiaanluediiae paige tiene 10. 15 
Daath Senta Oly Ea RT 8 oe i emesis 17. 85 
Other costs of doing business: 
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NITE Ica cso lnc cd cacsseabicgnng deg Reema natin aseetnameeiadi acai . 05 
Delivery expense (other than wages) —.-..-___________________ . 60 
Depreciation : 
SOOSLVOTe CU pMOUE fos. ea hacia. cde . 25 
Furniture, Gxterds, and tele. 6c s caccihawis ccd ho 45 
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1008s (0m: noben: end weenie. oe a 15 
Office supplies and postage____-_ apni sthtsains why init studies cetacean mamta . 40 
SN sc sia iii Mint deine ik ail cig lal iene acer cae ee he 2. 50 
BOOP GIEI (UC sto encaningd bnie out desnemiieamaaaa ee 10 
Taxes (excluding Federal income tax) -.._.-_________________ 1. 05 
Teleniwnawe: ails: Seber i il ln dabllettes eb (tN 3 
Unclassified, including store supplies__._....__....._._......_________ 1. 00 
Total expense (not including interest on investment)_-_-________ 27. 85 


Earnings on sales (before Federal income tax) ....._______________ 1.90 
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Mr. Masnaw. Mr. Graeff and I are here representing the dealers. 
I have handled over 8,000 pieces of correspondence on this one 
subject in the last 4 years. 

These businessmen are nearly 100 percent in their belief that this 
type of legislation is not only good for them but for the economy 
of the communities in which they work. 

Mr. Doxiincer. Any questions, Mr. Moss? 

Mr. Moss. No; I do not think I have any questions. 

Mr. Masuaw. Mr. Graeff has one example that he would like to 
place before you, because of its timeliness, and the manner and type 
of thing I discussed here has affected him personally in the city of 
Dayton, Ohio, and I wonder if you could give him a minute? 

Mr. Avery. Mr. Chairman, before we get into Mr. Graefl’s state- 
ment, I would like to ask one question. 

In your statement, Mr. Mashaw, on page 5, item No. 5, I do not 
quite understand what you mean. 

Would you give an example of what kind of manufacturer now 
legally controls the resale prices of products, as distinguished with 
the one who is not permitted to, that you think will be taken care 
of in this bill ? 

Mr. Masnaw. Well, I think the manufacturer who makes a pri- 
vate brand merchandise for any chain of stores—I know of some 
department stores who have private label merchandise where that 
manufacturer has no distribution problem at all—he knows what he 
is going to sell it at, and he knows the people who sell it know what 
it is going to be marketed at. 

Likewise, there are a number of items—I know light bulbs, for 
one, which are sold on consignment in most stores. You never see 
anyone cutting the price on these, do you? 

Mr. Avery. Idonot know. Iam asking. 

Mr. Masuaw. Well, yes, that is the type of thing, and it is ex- 
pensive to distribute goods. But it is one way that a manufacturer 
can legally go about doing this very same thing that everyone thinks 
isso poisonous. ‘Tome—— 

Mr. Avery. I would like to pursue this just a minute here. 

You used the example of, what is the word you used, administered 
price or private brand. Let us take a tire, for instance, an Atlas tire. 
I believe the gentlemen from California used that as an example. 

Now, even though the manufacturer of that tire certainly can’t 
control the price, actually he would have to take it 

Mr. Masuaw. Is that a manufacturer who has his own stores, Atlas 
stores ? 

Mr. Avery. Yes, it is an outlet for Esso, and I understand it; is that 
correct ? 

Mr. Masnaw. Yes. 

Mr. Avery. Well, although he can control] the price of that tire, 
there is not much question about that, he has to be realistic enough in 
pricing that tire, does he not, so that it will move in the market ? 

Mr. Masnaw. Certainly, we have the same situation in the paint 
field. Sherwin-Williams, probably the largest of all paint manu- 
facturers, have their own retail outlets, but they are very big dis- 
tributors in the paint departments of hardware stores. 
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Mr. Avery. The reason they are able to—I have a mental picture, 
and I am not sure I can quite deaeribss it, to have a flow of commodities 
though, they would have to adjust that price, would they not, from 
time to time? 

Mr. Masnaw. Yes. 

Mr. Avery. Well, now, supposing the reason they have to adjust 
that price is because they are competing with commodities 

Mr. Masuaw. Correct. 

Mr. Avery (continuing). That are not fair traded; isn’t that right? 

Mr. MasHaw. Well, I will not go with you that it is because com- 
modities are not fair traded. 

I would say there is just as much price competition among trading 
manufacutrers as other fields—fair trading, that is. 

In appliances, there are always items fair traded, and there are 8 
or 10—— 

Mr. Avery. Let us assume they were all fair traded. 'Whose—— 

Mr. Masnaw. Frankly, I do not thnk that is a realistic competitive 
assumption, because there are always going to be some “smalls” get- 
ting in there for the fringe distribution they can get. 

Mr. Avery. Going to be some what? 

Mr. MasHaw. Small manufacturers, or maybe some big ones, who 
are interested in manufacturing some promotional merchandise, who 
do not care what the dealer sells it at. There is a market for that 
type of product. 

Mr. Avery. How can they escape it under this act ? 

Mr. Masuaw. This is completely voluntary. Under this act a manu- 
facturer has to announce he is affording himself the privilege of 
using this act before his suggested prices are controlled by the legal 
implications of the act, and that is the way fair trade has always been. 

Mr. Avery. Well, that is an entirely new concept of this act. I am 
glad we got into this. 

Mr. Masnaw. It is completely voluntary to the manufacturer, and 
in our field there are over 6,000 manufacturers who distribute mer- 
chandise, that is, sold through hardware distribution, and at the 
height of fair trade, before the State laws began to break down, there 
were not but about 200 who fair traded merchandise. But there were 
some very important ones in there who could not get distribution with- 
out it. 

Mr. Avery. I suppose it is reasonable to assume a fair-traded prod- 
uct would generally be higher than one that was not; is that a fair 
assumption ? 

Mr. Masnaw. It is an assumption. I cannot say that it would be 
higher. I do not think it could, or it could not be. 

Mr. Avery. It would appear to me 

Mr. Masnaw. Usually it is about as high as you would find in price. 
Normally these other brands are used as promotional merchandise 
and sold for less. 

Mr. Avery. Well, if it is generally going to be higher, I cannot see 
how he could—assuming the quality was comparable to the one that 
was not fair-traded—I cannot see how he could continue in business 
at a higher price as opposed to one that was not. 

Mr. Masnaw. Well, it is usually your brand store where more 
money has been put into creating public acceptance and the trade 
acceptance. 
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Mr. Avery. That are fair-traded ? 

Mr. Masuaw. Fair-traded; yes. That is where the manufacturer 
has a real property right in the trademark that has been built up, 
and I have seen 2 or 3 companies in the last month that have had good- 
will that they have spent millions over the years developing, deteriorate 
considerably because of the fact that they no longer have State laws 
that they can operate under, and have abandoned, so to speak, fair 
trade, they will be a long time building it back up. 

Mr. Avery. I would just like to have you repeat one more statement 
to make sure I understand it. 

Mr. Masuaw. Yes. 

Mr. Avery. Did you say, Mr. Mashaw, or will you repeat that state- 
ment you made, that the experience you had observed under certain 
State fair-trade laws were, they were potentially—how many suppliers, 
did you use the figure 600 there somewhere ? 

Mr. Masuaw. Well, there are about 6,000 manufacturers, but ac- 
tually there are about 600 full-line hardware wholesale houses servic- 
ing these 23,000 dealers. 

fr. Avery. In the States that had fair-trade legislation—— 

Mr. Masuaw. Yes, sir. 

Mr. Avery (continuing). How many of this 600 availed themselves ? 

Mr. Masnaw. It was about 6,000 manufacturers, and there were 
around 200. 

Mr. Avery. That did? 

Mr. Masuaw. That availed themselves of the facility of a fair trade; 
yes, sir. 

Mr. Avery. 200 out of 6,000? 

Mr. Masuaw. Correct. 

Mr. Avery. Thank you. 

Mr. MasHaw. And that is when there were 45 States with valid and 
enforcible fair-trade laws. On that question of the 45 States with 
valid and enforcible fair-trade laws, the gentleman from the Federal 
Trade Commission this morning mentioned there were 18 States that 
had nullified those laws through their State supreme court. 

Well, there have been an equal number of State courts, and some of 
the best in the land, which have upheld those laws, and there never has 
been a legislature that has repealed one of them. 

Mr. Dotiincer. Any further questions, Mr. Moss, of Mr. Mashaw? 

Mr. Moss. I would like to hear Mr. Graeff’s statement. 

Mr. Dotirncer. Would you tell us of that incident that you have 
in mind? 

Mr. Graerr. Mr. Chairman and gentleman, up until 6 months ago 
we always did a pretty nice business in appliances. That was a major 
part of our business. 

Sunbeam, Toastmaster, GE were always on our shelves. 

Here is one of our department stores in Ohio that has just about 
wrecked the appliance business. 

It says 55 percent off of list. That is what these items have been 
sold for and advertised at in the paper. 

Not alone has this company advertised it, but two other department 
stores have advertised similar prices. 

In other words, a dealer discount on these appliances is about 35 
percent. 
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The wholesaler, his discount is 50 or 55 percent. Now, these de- 
partment stores have taken a loss on every item sold. They sold it at 
55 percent below list price. 

Now, what can the small hardware dealer do to combat this type of 
competition ¢ We hate to quit selling these appliances. 

We are going to throw out Sunbeam. GE has been discontinued 
from our shelves about 6 months ago. 

Toastmaster was discontinued about 6 months ago. 

Now, we have to throw these Sunbeam products for that same reason. 
We could not sell an item and take a loss on it. 

I think you gentlemen will agree with me on that. 

Mr. Masnaw. Would you like to submit that to the committee ? 

Mr. Grazrr. I would like to. 

Mr. Doutincer. Can I ask you a question on that point while you 
are showing it to us here? Is it possible that GE ar Sunbeam gave 
this department store a lower price in order to sell it for that figure ? 

Mr. Grazrr. I do not think they did. I think the department stores 
originally started out to beat the discount house, and when they start 

fighting they just kept on going until they were fighting among each 
other. 

Mr. DotiiNcer. You mean without an assist from the manufac- 
turer ? 

Mr. Graerr. Without an assist from the manufacturer ? 

I do not think they bought their merchandise any better than 50 
percent off. 

Mr. DotirnGer. So they were assuming a 5-percent loss ? 

Mr. Gratrr. That is right. 

Mr. MasHaw. The point Mr. Graeff made to me is that there are 55 
hardware stores in the city of Dayton, and there will be 55 hardware 
stores without small-appliance departments as a result of this happen- 
ing that is going on, and they will wait until there is some stability 
before they | get back into that business, which is very closely related 
to their way of doing business. 

Mr. Grarrr. One more item here: Super Kemtone. That is another 
item that is a popular item in any hardware store. We sell it at $6.39. 
Now they have started to football Super Kemtone. It was formerly 
fair-traded at $6.39. We made a 3314 percent margin on it. 

Now, the one dealer, a hardwareman, is selling it at $4.95. Another 
man is selling it at $4.45. Well, now, that is going to keep going with 
your appliances, it is going to go down, down, down, and we won’t 
have any more Super Kemtone to sell because w e, as hardware dealers, 

cannot sell a product below cost like some of these department stores. 

Sure they Ca got other merchandise to sell. 

A store in Cincinnati which does $40 million a year, and one of 
our big department stores in Dayton which does $35 million worth 
of business a year, sure, they can take a loss on these appliances. 

They do it fora year. 

Up in Michigan they have done it 5 years now, taken a loss on 
appliances, Revere ware, copper bottom, cooking utensils, stainless 
steel, 

You can go into any department store in Detroit and buy it at 
10-percent off. The hardwareman had to throw it out. 

That is the problem of the small hardware dealer. 


27308—58——-13 
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Every time an item is footballed, he has to throw it out. He 
cannot meet it selling at those prices; he cannot meet them. 

Mr. Avery. Mr. Graeff, you orobably have stated this awhile ago. 
You have never had a fair- tends law in Ohio or it has been declared 
unconstitutional ¢ 

Mr. Grazrr. We had a fair-trade law up until February. Then it 
was declared unconstitutional. 

Mr. Avery. I see. 

All of these malpractices you have mentioned have taken place 
since February ? 

Mr. Graerr. Most of these ads I have are ads that have been since 
February. But I have some here in this batch from Michigan that 
has been going on for some time. 

In Florida, just about 6 months ago, they had a spree down there 
where they footballed Sunbeam appliances to about 35 percent off 
list. 

Up in Michigan they have footballed appliances for the past 3 or 
4 years now, because they never had a fair-trade law that stuck. 
They never had the signer clause. 

Mr. MasHaw. The manufacturer tells me in those areas where those 
price-cutting conditions are most severe, the names he has mentioned 
there, every one of them tell me their overall volume in those com- 
munities fall off substantially. 

Mr. Avery. The overall volume of resale ? 

Mr. Masuaw. Of goods sold in units in that marketing area goes 
down immediately after the first month or so of the glamor of the 
price cutting. 

Mr. Grarrr. And his fellow hardware dealers sell out their in- 
ventories and they are through, and today what is happening is 
that Mr. Graeff and all these other hardware fellows are afraid to 
buy small appliances for their inventory from wholesalers, and I 
have talked to wholesalers who represent 60 percent of all of this 
$3 billion distribution, and I have talked with them since October of 
last year in meetings, and that is their opinion, that they are keeping 
inventories as close to the bone as they can possibly keep them until 
there is some price stability brought back into this field. 

Mr. Avery. Well, those would be the usual up and down curves. 
It would tend to level out either way, would it not ‘ 

Mr. Masnaw. No, their overall volume will never come back up 
unless they have good mass distribution in the marchandise in the 
outlets where it is accessible to the consumer in a proper way. 

Mr. Grarrr. If a dealer does not buy Sunbeam appliances from the 
distributor, the distributor cannot buy it from the manufacturer 
consequently, he is going to ide the Jine. 

So the retailer is losing out, the distributor is losing out, and the 
manufacturer is losing out. 

Mr. Avery. Are you saying, or so it would seem to me, and I am not 
a retail merchant, and I do not pretend to know anything about it, 
but that the area of Dayton would consume about so many Sunbeam 
electric irons, maybe not. in a year’s period but, say, in a 3-year period— 
is it not so that that is what it would consume ‘stiakbie they were 
fair-traded or at a fire sale? 

Mr. Masnaw. I would agree with you. But what they tell me is 
that the volume falls off substantially. 
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Mr. Moss. Will you yield to me? 

Mr. Avery. Yes. 

Mr. Moss. Isn’t one of the main reasons why you sustain a perma- 
nent loss the fact that you have cut out a number of sales outlets? 

Therefore, there is less opportunity to expose the customer properly, 
and there is far less suggestive selling, which has an important role 
in moving this type of merchandise ? 

Mr. Masnaw. That is true; and when those outlets are not there for 
the exposure of the person, he is not urged to go to the price cutter 
even for the goods. 

Mr. Graerr. No longer can advertise any of those items. 

None of these service-type retailers can advertise portable power 
tools, small appliances, paint. They are afraid to advertise a price 
because they do not know who is going to cover them in the same 
issue at a much lower price as a football, and that is the way the vicious 
circle goes. 

Mr. Dotiincer. Thank you very much, Mr. Mashaw. 

Mr. MasHaw. We appreciate very much the opportunity of being 
with you. 

Mr. Dotiincer. Is Mr. Calamia here? 

Mr. Catamia. Mr. Chairman, I have copies of my brief which I will 
not ask time to read, but I do have a statement which I would like 
to make, which is shorter. 

Mr. Dotuincer. You may proceed, sir. 


STATEMENT OF ERIC CALAMIA, MANAGING DIRECTOR, RETAIL 
TOBACCO DEALERS OF AMERICA, INC. 


Mr. Catamia. Mr. Chairman and members of the House Interstate 
and Foreign Commerce Committee, my name is Eric Calamia, and 
I speak as managing director of a national trade association repre- 
senting thousands of small rages retail tobacconists which blan- 
ket the country. Tobacco retailers serve the consumers’ needs in every 
hamlet of the Nation. It is a fact that there are more than 1 million 
retail outlets in the United States selling tobacco products. 

For more than 40 years, I was the proprietor of a retail tobacco 
store. Whether we work 12 or 16 hours a day and 6 or even 7 days 
a week, we exist for the convenience of the public. It is not an easy 
business life, but it is our very own. We want the opportunity to be 
able to continue this choice—to be allowed to operate our own businesses 
in fair competition with others. Is that asking too much? 

We seek no special privileges; we seek no protection if we are not 
efficient or alert enough to move ahead with the times; we seek no 
financial assistance. We ask merely what is guaranteed to us by the 
Constitution of the United States—equal protection, equal opportunity 
in a land blessed for the many and not the privileged few. 

One of the cardinal concepts of democratic life in this country is 
freedom of action, the right. to do as one chooses. However, this fun- 
damental right does not condone violation of laws nor acts harmful 
to one’s fellow men. Just as we distinguish between right and wrong 
in our social and religious life, we know the difference between right 
and wrong in the business world. The rules of fair play and ethical 
dealings are not difficult to come by, and when people discover that 
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they have been wronged, they seek redress in our courts and from our 
administrative and legislative bodies. 

We, the small retailers of the Nation, feel that we have been im- 
posed upon. We come before you, the Congress of the United States, 
to present our grievances. 

We are the ones primarily responsible for the great distribution 
system of consumer goods in our country. We are the ones who have 
catered to the public and have made available the mass consumption 
of products so essential to the growth and development of our econ- 
omy. Yet despite this contribution and devotion to free enterprise, 
we have been the neglected and the forgotten men. 

We have all witnessed a revolution in retail merchandising during 
the past few decades and with it the emergence of giant retailing. 
Yes, there are many large retail organizations with enlightened man- 
agement that allow for a “live and let live” business policy y and we 
have no quarrel with them. But there are enough of the huge ret: ail- 
ers and discounters whose thirst is unquenchable and whose predatory 
pricing tactics threaten the existence of independent retailing in this 
country. 

What is their weapon? A very simple one. Stock the identified 
merchandise that the independent retailers have promoted and devel- 
oped into wide consumer appeal, and then cut the heart out of the 
established prices of these commodities. Some even sell these prod- 
ucts at an actual loss in order to attract and lead the public from the 
local merchants into their stores. Of course, once they have captured 
the misled consumer, said consumer is putty in their hands. These un- 
scrupulous retailers have ways and means of making the consumer 
pay and pay plenty for the bargain they have baited him with. 

It is just plain commonsense that these giant retailers have not dis- 
covered a method of doing business which eliminates the cost of opera- 
tion. These supermarkets and discounters brag about their efficiency, 
but the figures revealed by the latest statistical studies demonstrate 
that their costs are approximately at the same level as the efficient inde- 
pendent retailers. One of these statistical surveys recently unveiled by 
the Harvard Business School, division of research, demonstrates an 
average expense ratio of 19.5 percent of the sales dollar for large 
supermarket operation during 1956. Since then their costs have risen. 

The difference between the independent retailer and the discounter 
is that the independent gives the consumer real value, whereas the 
high-pressure price ¢ utter uses every advertising device "and gimmick 
to deceive the public and to play upon the n: itural weakness of getting 
a bargain. A bargain in a particular item it may well be, but on pur- 
chases across the board the price cutter more than makes up for the 
temporary concession he doles out to his customers. 

The most serious consequence of price cutting is not alone the even- 
tual eliminating of the small business, but the creation of monopolistic 
power against which the public will be helpless. The decisions of our 
courts are replete with the evils that flow from monopoly. Big busi- 
ness which has no competition tends inevitably to act like and to 
become monopoly. 

We are in the midst of a critical period of economic readjustment 
and retailers everywhere are feeling the pinch. Only a few weeks ago, 
Dun & Bradstreet, Inc., reported an increase of 29 percent in the num- 
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ber of failures in the retail trades. Tobacco retailers are not exempt 
from the business decline. Our trade is particularly vulnerable to 
orice cutting. The commodities we sell are consumed daily, and pric- 
ing of tobacco products below costs is a very attractive lure in the 
hands of unscrupulous retailers. 

We should like to point out to the committee that our industry, 
whether under the protection of resale price maintenance or not has 
always operated at a very low cost of doing business. Traditionally, 
or under fair-trade contracts, a 5-cent cigar cost the retailer 4 cents, a 
10-cent cigar cost 8 cents. With multiple and box prices even lower, 
it can readily be seen that the retailer's gross margin in cigars is 
between 15 and 20 percent. 

You may think, Mr. Chairman, in retailing a commodity in which 
the spread between the manufacturer’s costs and the consumer’s price 
is so small and limited as this is, where is the room for cutting ? 

But they are cut just the same, and by whom/ By the elements i in 
retailing that have contributed little or nothing to the promotion of 
that ps urticular commodity. 

Supposing a supermarket or discounter lays in a certain brand, 
which we will call brand X. What does he want ¢ 

He does not want the little sizes that the consumer also uses. He 
just wants 1 or 2 prominent sizes that are most common in that brand. 

It has been the same in the cigarette business, too. When new 
brands came on the market, you know, that they were on the market 
3, 4, 5, 6 months before supermarkets yut some on their shelves. 

They wait for the independent sotatiee to build up consumer accept- 
ance for them before they are really interested in them, and then they 

take them primarily to use as a loss leader, and actually sell below 
cost, even taking off the 2 percent discount for cash which we consider 
as a banking transaction. 

Absent the protection of resale price maintenance, price wars create 
havoc in our trade. How can any independent tobacco retailer have 
the incentive to work unless the most profit margins—his wages—be 
protected? H. R. 10527 will accomplish this for the tobacconists of 
the Nation. 

We must have the protection to be afforded by the fair competition 
provisions of H. R. 10527. Surely, Congress does not want an econ- 
omy with the small-business man a ‘relic of the past. 

For the past few decades we have had piecemeal and spotted pro- 
tection from various State fair-trade laws. Unfavorable State court 
decisions and difficult enforcement problems have weakened the struc- 
ture of the State laws. Our country is one vast trading area separated 
by no walls between States, and what affects one community is felt 
by a contiguous one even thought it is across State lines. 

What is required is a Federal law which will permit manufacturers 
of identified merchandise, in open competition with similar commodi- 
ties produced by others, to embrace resale price maintenance on a na- 
tionwide scale. This is what we would call equality of opportunity 
for the small manufacturers and small distributors. They are unable 
to utilize the lawful methods of accomplishing equality of opportunity 
indulged in by large manufacturers who have either integrated oper- 
ations or who can afford consignment selling. 
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We have studied the provisions of H. R. 10527 very carefully. We 
are convinced that it is reasonable in scope and fair in its objectives. 
Its enforcement provisions are clear and unambiguous. The enact- 
ment of H. R. 10527 will be a great boon to the economy of the country 
and will serve to stabilize small, independent enterprise. The eyes 
of more than a million American retailers, and we most ee 
urge its passage. 

Mr. Dotirncer. Thank you, Mr. Calamia. 

Mr. Catamia. Thank you, sir. 

Mr. Dotiincer. Mr. Bissell? You may proceed. Are you going 
to file your statement? 


STATEMENT OF M. R. BISSELL II, PRESIDENT, BISSELL CARPET 
SWEEPER CO., GRAND RAPIDS, MICH. 


Mr. Bisseti. Yes, Mr. Chairman and gentlemen, I do not propose 
to read my statement, but I understand it will be made a part of the 
record. 

Mr. Doturnerr. It will. 

(The prepared statement of Mr. Bissell follows :) 


STATEMENT OF M. R. Bisseti III, Present, Bisserin Carpet SWEEPER CO., 
GRAND Rapips, MIcH. 


Mr. Chairman and gentlemen, I am the president of the Bissell Carpet Sweeper 
Co. We are a small housewares manufacturer. Highty-two years ago my grand- 
father had a crockery shop in Grand Rapids, Mich. To eliminate a dust problem 
in the shop, he invented the carpet sweeper. We have been making them ever 
since. Recently we introduced a new product called the Shampoo Master. This 
is an appliance for shampooing rugs. 

One of the principles that guided my grandfather was that the manufacturer, 
wholesaler, and retailer are entitled to a fair return on their labors. Without 
the opportunity to profit at all levels of distribution, without sufficient incentive 
to not only gain a wholesaler’s and retailer’s interest but also to allow them to 
actively promote and publicize, a manufacturer cannot expect to achieve maxi- 
mum volume. 

Under our present system the wholesaler and retailer has no assurance of a 
fair return for his efforts. We firmly believe that if a small manufacturer like 
ourselves is to continue in business, to grow, to prosper, to create jobs in his com- 
munity; legislation that protects his price and thereby assures the retailer and 
wholesaler that they can profitably promote is an absolute necessity. 

The present situation is such that many wholesalers and retailers are afraid to 
buy because of fear that they may have to liquidate inventories at cost or below. 
This is a dangerous situation for it threatens the very foundations of our dis- 
tribution system. 

The small manufacturer such as ourselves must depend completely on whole- 
salers and small retailers for distribution. Very few manufacturers are in the 
position to control distribution through exclusive franchises. We do not have 
the volume of sales that would enable us to sell through our own retail outlets. 
If a wholesaler or small retailer cannot profitably handle our products, we are 
without distribution. 

I think we can best show how the present situation affects us as a manufac- 
turer by a few examples taken from our own very recent experience. 

Caro is a small farming community approximately 60 miles north of Detroit. 
One of our customers there, Cook Furniture, has been doing a good selling job 
on our Shampoo Master at the established price of $14.95. Through advertising 
in the local newspapers and giving the product window display space, they sold 
10 units in the first few weeks of sale. The profit they made enabled them to 
purchase advertising space, help pay for overhead and to buy more goods, as well 
as allowing a fair return for their efforts. 
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On March 15 they wrote us enclosing a newspaper advertisement from a de- 
partment store in Detroit. Caro is within the department store’s free delivery 
area. The newspaper advertisement advertised our Shampoo Master at 62 cents 
below Cook Furniture’s actual cost. 

In such a situation, the store selling at this price loses money on every sale, 
and is obviously using our product only to increase traffic for other parts of the 
store. Our wholesaler certainly cannot compete at this price, so they lose sales. 
A small retailer like Cook’s, who is the backbone of our business, cannot compete 
when their purchase price is more than what their customer can buy the prod- 
uct for in a discount store. The result is that the small retailer cannot afford to 
buy advertising space or to promote our products; and in fact, cannot afford to 
even stock them. 

Last week a shipment of our new product was returned from Cleveland, Ohio. 
This shipment was returned from a retailer who is considered by many as being 
one of the most aggressive advertising and promotion-minded retailers in the 
business. On the request for credit was a notation “discount house competition 
at $8.88—cannot meet price.” Yet, the item that was returned is considered by 
the housewares industry to be one of the hottest and most salable products that 
has been put on the market in the last 3 years. 

In the New York area, where we have some price protection in the present 
fair-trade legislation, we still suffer. One State after another has dropped fair- 
trade legislation. Manufacturers have found protecting their prices a confused, 
costly, and almost impossible task to enforce. Because of this, jobbers and 
retailers have become wary. They have seen too many manufacturers drop fair 
trade. These jobbers and retailers prefer to buy on a day-to-day basis instead 
of carrying adequate stock to meet consumer demand. As a result, the product 
is not available to the consumer and many sales are lost. Instead of a single 
order to a retailer, we may fill 10 small ones; which means higher distribution 
costs and unpredictable manufacturing schedules. 

The same type of situation is repeating itself in most every market across 
the country. The wholesaler loses sales, the small retailer cannot afford to stock 
our products; and therefore we in turn lose both distribution and sales, even 
though we have a new and exciting product to offer the consumer. 

In the end it is the public that loses the most. Reduced sales and increased 
distribution costs make it more expensive to do business, which is reflected in 
consumer price. It also makes the product, in a good many cases, inaccessible 
to the public. When a product is difficult to buy, quite often the consumer 
doesn’t buy. Distribution limited because of cut prices to a few retail outlets 
greatly restricts a manufacturer’s volume. In the ease of our Shampoo Master, 
we have a very salable and wanted product; even in the face of the current 
recession. Yet in the last 2 weeks it has been necessary for us to lay off 20 
percent of our production employees because, regardless of how wanted the 
product is, retailers in many key areas are afraid to purchase adequate stock 
because of their fear of cut prices. 

Legislation to protect the manufacturer’s wholesale aud retail prices, thereby 
allowing a fair return to the wholesaler and retailer and giving all an incentive 
to promote and sell, is, in our opinion, absolutely necessary if the small manu- 
facturer is going to be able to continue to compete. The Harris bill, H. R. 
10527, gives us that protection. We, as a small manufacturer, strongly urge 
its adoption. 


Mr. Bisseti. I would, however, make just a few comments, empha- 
size a few points, if I could take about 2 minutes. 

I am the president of the Bissell Carpet Sweeper Co. We have 

manufactured carpet sweepers, hand carpet sweepers for 83 years. 

Recently we have introduced a new product on the market called 
Bissell Shampoo Master. 

It was a device for the shampooing of rugs in the homes easily and 
quickly. 

This device has become probably the hottest housewares item that 
has appeared on the market in the last 2 or 3 years. 

Where it has been exposed and sold to the consumer, the consumer 
has purchased it, recession or no recession. It has sold in many areas 
far above our expectations. 


| 
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However, in spite of that, our sales are some 35 percent below our 
forecasts, and when we analyze why they are below forecasts, we find 
that, practically without exception, the problem is one of insecurity 
on the part of the trade over prices. 

The trade is just plain scared to buy any merchandise and stock 
it because they do not know at what price they are going to have to 
sell it. There is a state of utter chaos in the hardware, house-furnish- 
ings industry where we do business. 

Kew, in view of this reduction of sales we have had to lay off about 
20 percent of our working force, and again while probably not the 
only reason, our best judgment tells us that the primary reason is this 
price chaos. 

We have been fair-trading our products ever since the fair-trade 
laws went into existence. 

We have fair-traded them vigorously. We have maintained our 
prices wherever permitted to do so. 

It has been our experience, both before fair trade and in this 
recent situation, that cut pricing on our products does not stimulate 
additional business. 

In fact, while it may create a very quick immediate surge, the busi- 
ness very quickly dries up because you have done nothing but mort- 
gage future business, and price cutting, providing a lack of margin, 
practically without exception when we analyze it market by markct, 
tends to create a lesser volume of business in those markets where the 
price cutting is taking place. 

We are relatively a small manufacturer. We are not one of the 
giants of the industry that can afford consignment selling, wholly 
owned retail outlets, wholly controlled distribution. We must have 
the small independent retail store or we do not have distribution. 
The only way we can have the small retail store promoting and selling 
our merchandise is if he can make an adequate profit. If he cannot 
make a profit on our merchandise, he does not promote it, he cannot 
promote it. He cannot even stock it. So, unless we can give the 
retail stores some security on the price of our merchandise, some se- 
curity in his profit, we do not, in effect, have distribution. 

Without distribution, a business such as ours, and I think it is 
representative of many small- and medium-sized manufacturers ot 
trademarked articles, our business cannot exist. 

Thank you very much. 

Mr. Dotiincer. Any questions, Mr. Avery ? 

Mr. Avery. Just one question. It is a very interesting statement 
you have just given us, Mr. Bissell. 

Do you think a lack of securing inventory on the part of your 
normal distributors is as much not knowing for what price it will 
sell or how many they are going to be able to sell, in view of the 
present economic situation, describe it as you please ¢ 

Mr. BisseLy. We can pretty clearly demonstrate to our distributors 
and retailers the success that can be had in sales so far as sales to 
the consumer go. We have enough case histories on this new product 
at this point so we can tell success stories, and quite convincing ones. 
Furthermore, we have always been in a position of relieving a dealer 
or distributor of inventory that he cannot sell. 

We have never been in a position of overselling them. They have 
that much confidence in us. What the distributors say to us, and they 
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say this even in areas where fair trade is still possible, and we are 
fair trading in those areas, they say to us, “Yes, but look at what 
GE and Sunbeam and the other people who fair-traded have done 
to us. They have blacked out of this thing and left us holding the 
bag. We think you may very likely do the same.” 

We can give them every indication that we will not, but they say, 
“Yes, those people were larger than you and they found fair trade 
unworkable. You are going to find the same thing.” 

It does not make any difference what we say. They have seen it 
happen on other merchandise. 

Mr. Avery. That is all. 

Mr. DouurnGer. Thank you very much, Mr. Bissell. 

Mr. Bisseti. Thank you. 

Mr. Doturncer. The committee will stand in recess until tomorrow 
morning at 10 o’clock. 

Whereupon, at 5:55 p. m., the hearing was recessed to reconvene at 
10 a.m., Thursday, May 1, 1958.) 
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THURSDAY, MAY 1, 1958 


House or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForeIGN COMMERCE, 
SUBCOMMITTEE ON FINANCE AND COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to adjournment, in 
room 1334, New House Office Building, the Honorable Peter F. 
Mack, Jr. (chairman), presiding. 

Mr. Mack. The committee will come to order. 

The Chair would like to make a very short statement today to 
supplement what he said when the hearings started. He finds it 
necessary to make this statement because of certain comments which 
were made yesterday. It seemed that some of the witnesses were 
confused as to our procedures. 

So, to be very clear, so there will be no question in anybody’s 
mind, the chairman and the committee arranges the schedule of 
witnesses. The schedule is not arranged by any association and the 
affairs of this committee are not run directly or indirectly by anyone 
other than the members of this committee. 

The Chair has taken upon himself to arrange the schedule of wit- 
nesses and it will be done at the convenience and for the convenience 
of this committee. 

We are very sorry that we don’t have time in 3 days to hear the 
full testimony from all witnesses. We have always tried to be ex- 
tremely fair and will continue to do so. 

So, at this time I would like to state that it is my intention to 
give every witness all of the time that he desires. If he needs an 
hour or 2 hours to cover the subject, we will make that time avail- 
able to him at our convenience. If we have witnesses who are pressed 
by other business and desire to return to their respective cities today, 
it will be necessary for them to submit their statments. But if they 
desire to wait their turn, they can have whatever time they need to 
express their viewpoint. 

I also want to state that the committee is just as fair to the pro- 
ponents as ey are to the opponents. We try to give everyone ade- 
quate time and, as I said, if anyone wants to wait his turn, we will 
give him all the time he wants. If they are pressed for time and 
do not desire to return when the committee has time to hear their 
testimony, then we will accept their statements today. We cannot 
permit them to proceed as they did yesterday for 10, 20, or even 30 
minutes. If anyone wants to submit his statement today, the Chair 
believes that 3 minutes is adequate for him and a maximum of 5 
minutes for anyone who submits a statement. 
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The first witness we have today is the representative of the Pro- 
prietary Association, Dr. Howard A. Prentice, executive vice presi- 
dent. 

Mr. Prentice. 


STATEMENT OF DR. HOWARD A. PRENTICE, EXECUTIVE VICE 
PRESIDENT, PROPRIETARY ASSOCIATION 


Mr. Prentice. Mr. Chairman and gentlemen of the committee, I 
think I will take 30 seconds, with your permission. 

I have filed a statement with the clerk, and copies reached members 
of the committee. It is a one-page statement, and our position simply 
is that we support this bill, and our statement which we are now filing 
gives the reasons for that support. 

That is all I wish to present to the committee. 

I will be glad to answer any questions, since I am here, but I know 
your time is very precious. 

Mr. Mack. Thank you very kindly, Mr. Prentice, and I hope you 
have established some kind of a precedent for the other witnesses. 

(The statement referred to is as follows :) 


STATEMENT IN Support or H. R. 10527 py THE ProprieTARY ASSOCIATION, WASH- 
INGTON, D. C., By Dr. Howarp A. PRENTICE, EXECUTIVE VICE PRESIDENT 


The Proprietary Association, a 77-year-old national association of the manufac- 
turers of proprietary medicines, supports H. R. 10527 and urges favorable consid- 
eration and passage of this bill. 

H. R. 10527 is directed toward establishing a sound legal status for fair trade. 
This statement reaffirms the support the Proprietary Association has rendered 
fair trade in the past. Congressional hearing testimony on the Miller-Tydings 
Act of 1937, and the McGuire Act of 1952 indicate this support. 

The Proprietary Association’s membership includes the manufacturers of drug 
products—packaged medicines—which are completely labeled with directions for 
use and with warnings against misuse, and which are advertised to the public 
for use in home medication. Such products are known as “proprietary medicines.” 

Proprietary medicines are sold under brand names, many of which are regis- 
tered in the Trade Mark Division of the Patent Office. They are nationally adver- 
tised and in several instances are internationally advertised. A tremendous 
amount of goodwill has been created for these products, and their trademarks 
constitute a very valuable asset to their owners. 

One of the important objectives of the Proprietary Association is to preserve 
and improve the integrity and stability of the trademarks which its members own 
or control and pursuant to and under which they conduct business. 

We believe it is essential to the welfare of our industry to have effective, en- 
forcible, fair-trade laws. Therefore, the Proprietary Association asks that 
Congress enact legislation which will establish fair-trade laws on an equitable 
and legal basis. 

The Proprietary Association endorses H. R. 10527. 


Mr. Mack. Our next witness is Mr. Joseph Klamon, of the School 
of Business Administration of Washington University, St. Louis, Mo. 


STATEMENT OF JOSEPH M. KLAMON, PROFESSOR OF MARKETING, 
SCHOOL OF BUSINESS ADMINISTRATION, WASHINGTON UNI- 
VERSITY, ST. LOUIS, MO., ON BEHALF OF CONSUMERS’ FEDERA- 
TION OF ST. LOUIS AND ST. LOUIS COUNTY 


Mr. Kiamon. Mr. Chairman and gentlemen of the committee, I 
will not take more than 5 or 10 minutes, and I appreciate your kindness 
in allowing us to offer our testimony in the record. 
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(Mr. Klamon’s prepared statement follows :) 


STATEMENT PRESENTED ON BEHALF OF THE CONSUMERS’ FEDERATION OF Sr. Louts 
AND St. Lovis County sy Dr. JOSEPH M. KLAMON, PROFESSOR OF MARKETING, 
WASHINGTON UNIversity, Str. Lours, Mo., iN Opposition To H. R. 10527 


My name is Joseph M. Klamon. I live at 8007 Stanford Avenue, University 
City, Mo. I appear in opposition to H. R. 10527 on behalf of myself as an in- 
dividual and on behalf of the Consumers’ Federation of St. Louis and St. Louis 
County, whom I have served as a marketing consultant for many years. I wish 
to thank the committee for permitting me to speak against this bill which I 
believe, very strongly, not to be in the public interest. Since Septmeber 1929, 
almost 29 years ago, I have taught marketing and related business courses at 
Washington University. I am professor of marketing in the School of Business 
and Public Administration. Prior to returning to St. Louis I was a tutor at 
Yale in economics, professor of economics and chairman of the department at 
William and Mary, instructor in marketing and business policy in the Harvard 
Graduate School of Business Administration, associate professor of economics 
at Carnegie Institute of Technology, and visiting lecturer at the University of 
Pittsburgh. I am a member of the Missouri State Bar and was admitted to the 
United States District Court Bar in Baltimore, Md., in January 1934. I have 
the LL. B. degree from the Washington University Law School and the J. D., 
M. A., and Ph. D. from Yale University. I also held a fellowship in 1926 in the 
Harvard Law School. For the record I might add a word or two about the 
Consumers’ Federation of St. Louis and St. Louis County. It was originally 
set up early in 1933 by Prof. Paul Douglas when he was with the NRA and 
before he became United States Senator from Illinois. This organization has 
continued to function after the NRA ceased to function. The organization of 
consumers known as Consumers’ Council when originally organized, has often 
appeared before committees of the State legislature in Jefferson City, Mo., and 
in Washington, D. C., in opposition to all efforts to impair or destroy State and 
Federal antitrust laws, and in opposition to all fair-trade laws and other price- 
fixing devices harmful to consumers and the public generally. We are in favor 
of price competition on all goods, branded and unbranded, in favor of free 
and competitive markets, and against granting to any private person or corpo- 
ration monopoly price-fixing powers over goods bearing the manufacturers’ 
brand, after he has parted with title to such goods. 

On page 1, lines 3, 4 and following of H. R. 10527, the following appears: 
“* * * it is the purpose of this act to recognize the legitimate interest of the 
manufacturer or wholesaler who identified merchandise manufactured or dis- 
tributed by him in stimulating demand for his identified merchandise through 
effective distribution to ultimate consumers; to equalize rights in the distribution 
of identified merchandise by affording the small manufacturer or small whole- 
sale distributor of identified merchandise in free and open competition with 
articles of the same general class produced by others an opportunity to compete 
on more nearly equal terms with the large manufacturer or distributor who can 
afford to control the distribution of his merchandise through his employees and 
consignees, and by affording the small retailer an opportunity to compete on 
more equal terms with the large retailer * * *.” On page 2 of this bill, sec- 
tion 2, section 5, and following sections which appear on succeeding pages, 
there appear provisions that modify our present antitrust laws to the point 
of virtual destruction. In simple terms this is an attempt by means of H. R. 
10527 to enact a Federal price-fixing law. What, if anything, is left of the 
effectiveness of United States antitrust laws if this bill is enacted? A patent 
is a legal monopoly granted for a limited number of years as a reward to an 
originator or creator of a valuable item for his inventiveness. The bill before 
you would extend the same sanctity and monopoly price-fixing control to a 
trademark which is merely an identifying brand name. I imagine your com- 
mittee will want, if it has not already received, the professional appraisal of 
the merits of this bill from governmental agencies such as the Antitrust ]ivi- 
sion of the United States Department of Justice, the Federal Trade Commission, 
the Attorney General, and others in and out of governmental service, who are 
qualified to give your committee disinterested views of this bill and whether 
or not it is truly in the public interest. 

H. R. 10527 is infinitely worse than the Miller-Tydings Act and the McGuire 
Act. They permitted States to enact fair-trade laws, and if a State did so, the 
Federal antitrust laws would then stand aside. Asa result of the foregoing laws, 
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Miller-Tydings and McGuire, 45 States, all except Missouri, Texas, Vermont, and 
the District of Columbia, had such laws lobbied through their legislatures by 
interested parties. H. R. 10527 would make possible compulsory uniform price 
fixing on branded goods by enacting this bill into law. The 16 or more States 
whose courts have declared invalid the McGuire Act and the 3 States and the 
District of Columbia that have never had legalized price fixing would now find 
price fixing forced upon them for the first time by Federal legislation. Advocates 
of the McGuire Act and similar Federal legislation spoke strongly of the impor- 
tance of maintaining States rights, local, and State control of important pricing 
policies on branded goods. After more than a dozen or 16 of the highest courts 
in that number of States declared the McGuire Act invalid, we have heard no 
niore of the importance of preserving local and State control of pricing policies. 
In the bill before you the same people now ask for Federal legislation permitting 
price fixing uniformly throughout the country on branded merchandise moving in 
interstate commerce regardless of the fact that there would be no public control 
over such vast private price-fixing powers on branded guvods. And no account 
or consideration given to different marketing costs and varying degrees of effi- 
ciency of full-service and limited-service distributors. A distributor operating 
on a limited-service basis would seem to have a vested property right in his 
desire to attract customers by permitting his lower operating costs to be reflected 
in prices to the public, regardless of whether or not the merchandise he has 
bought and paid for is branded or unbranded. If all a manufacturer or a dis- 
tributor need do to take his pricing policies out from under the operation of the 
United States antitrust laws is to identify such merchandise by brand, what a 
tremendous incentive he will have to multiply branded goods. 

It would seem there will be little, if anything, left of the Sherman Act or of 
the rest of our antitrust laws if H. R. 10527 becomes law. All laws of this nature, 
State or Federal, have but one object in mind: To freeze or raise and then to 
maintain prices to consumers; never to lower them. Such price-fixing laws tend 
to destroy the ability of lower cost dealers or more efficient dealers to pass on to 
the public at least part of such lower cost, and lower prices to consumers. Con- 
sumer Reports in its May 1958 issue on page 282 in an article entitled ‘“‘Are We 
Heading for a Federal Price-Fixing Law?’ put the matter very succinctly in the 
following fashion: “The point at issue then is simply this: The brand manufac- 
turer wishes to decide, at his time and in his own way, when, where, and how, 
his brand shall be priced at the retail counter even though that counter is the 
property of another firm, and even though the title to his product shall hare 
passed from him to the retailer.” The bill before you gives such brand-name 
manufacturer or anyone else adversely affected a legal cause of action against 
anyone who sells below a manufacturer’s fixed price, although title has left the 
manufacturer completely. Chief Justice Hughes said in the famous Miles 
Laboratory case that once a maker has sold his product the public is entitled to 
all subsequent traffic and competition in that article. 

There is an element of irony in this bill. It is offered as an aid to small 
distributors and perhaps as a sort of antirecession law. However, if enacted it 
will, in fact, accomplish the precise opposite. Bernard Baruch recently urged 
price cuts to get us out of the recession quickly. Mr. Baruch urged price flexi- 
bility to restore the economic balance between production and consumption and 
in order to move huge inventories at all levels; to stimulate sales and business 
through lower prices in order to clear markets of consumer goods. This is an 
excellent suggestion and an immediate result of moving such inventory through 
lower prices would be to call laid-off men back to work. This bill, permitting 
price rigidity and price fixing would certainly cause inventory pileups instead of 
inventory clearance. 

What better evidence do we need that fair-trade price fixing hurts business 
and is also harmful to the public, instead of helping either, than what recently 
happened when General Electric dumped fair-trade price fixing? GE and other 
appliances were moving across retail counters at a rather slow pace under fair 
trade in New York and elsewhere and inventories were piling up. The sudden 
removal of rigged false price supports and the reestabilshment of a free com- 
petitive retail market by GE in appliances was quickly followed by similar 
abandonment of fair trade by competing manufacturers and distributors. This 
resulted in an immediate rush of buyers in New York and elsewhere who 
recognized values and who evidently were more than willing to buy under lower 
competitive price conditions. Consumers need no very persistent stimulation 
to purchase real bargains and, therefore, to buy. The public instantly recognized 
real values as quickly as fair trade was dumped and competitive markets restored. 
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One would imagine that after approximately 16 States declared the McGuire 
Act invalid and after manufacturers such as Sunbeam, Sheaffer Pen, General 
Electric, and countless others, ardent fair traders abandoned this form of price 
fixing, that those who believe in this type of trade restraint would make no 
more effort to revive this dead turkey. Unfortunately, however, they seem to 
need further proof that the simple law of supply and demand cannot very easily 
be repealed. Congress might just as well repeal all of our antitrust laws entirely 
as to enact into law the bill presently before you. Congress might also just 
as well enact a law that all motorears, if the manufacturer desires to do so 
on such branded merchandise, must be sold at presently high nominal retail 
list prices. This would destroy price flexibility as evidenced by outright 
discounts from list where no trade-in is involved, or inflated trade-ins. Such a 
law would be as ineffective as it wiuld be to enact the utterly unenforcible pro- 
visions in H. R. 10527. When the McGuire Act was a bill before Congress, we 
said in testimony at the time that it was an effort to enact the economically and 
legally impossible and unenforcible and that it was very harmful to the public. 
As a result of what has transpired in the past 6 years it would seem that events 
have proven the McGuire Act to be just that: for the fair traders are now back 
again in the national legislative chambers, asking for a new and better gimmick to 
force fixed prices by direct Federal legislation. If they succeed in enacting 
this bill into law, it would seem to me that it will not work any better than 
previous Federal and State fair-trade efforts. The recently elected president of 
the United States Chamber of Commerce, a prominent St. Louis banker, said, 
shortly after his election, that the present recession would not be cured by legis- 
lative gimmicks, but in the market place where it started. Artificial interfer- 
ences with free pricing and free markets such as this new Federal price-fixing 
bill now before you will in reality prolong the recession ; not hasten its end. 

A glance at 1 or 2 things that happened in the past 6 years since the McGuire 
Act will illustrate the futility of attempting by legislation, State or Federal, to 
interfere with powerful economic forces. Six years ago when Congress was 
considering the McGuire bill there were 2,000 discount houses in the country, 400 
of them in New York City. The 400 in New York did an estimated annual 
volume of $500 million. The McGuire Act failed utterly in its effort to hold 
back the inevitable. For in the past 6 years discount houses have increased from 
2,000 to 10,000 throughout the country, and in New York City alone from 400 
to 2,000. I hold no brief whatever for any channel of distribution. All we ask 
is that the door be kept wide open on all levels of business without collusive 
restraint of trade and with a maximum of real competition. It is no secret, 
however, that the only economic justification for a discount house is in selling 
a ta substantial reduction from nominal list price. I suspect they will not 
disappear overnight, but are here to stay as long as they can perform an economic 
function which is acceptable to their cusomers. This bill outlaws, if a brand-name 
manufacturer desires it, price competition, but does nothing to restrain aggressive 
promotion competition. It would likely tend, if enacted, to shift price compe- 
tition into the area of promotion competition. The effort to protect a higher 
cost or less efficient distributor would almost certainly be doomed to failure. 
Perhaps one of the biggest single economic problems facing the country is that 
of inflation. There is a race between cheaper currency and America’s great 
productive capacity. It is not at all certain that inflation may not win this race. 

At a time when inflationary forces are evidently very strong, H. R. 10527, 
if enacted, would likely be extremely harmful to all consumers if it achieved its 
objective in any degree. For these laws never lower prices, but always tend to 
raise them above competitive levels. It is idle to pretend otherwise. 

A few years ago groups representing grocers and the food trade generally 
appeared to be rather strong advocates of fair-trade laws. Now many seem 
to have lost interest in such price-fixing devices. The reason is evident. There 
are a considerable number of very good retailers’ private brands. Manufacturers, 
too, in this as well as in other fields, faced with idle plant capacity, introduce 
additional premium brands, top brands, house brands, fighting brands in an effort 
to maximize earnings and function at capacity in order to appeal to different 
levels of income. Wherever buyers can escape from maintained prices they 
seem quickly to do so. Given some elasticity of demand and easy substitution 
of one food for another, not for long then can any food, or any other product, 
get too far out of line pricewise. Just as the McGuire Act was intended to 
reverse the Schwegmann case and to provide the compulsory nonsigner clause in 
fair trade, this bill is intended to reverse the highest courts of the States that 








202 FAIR TRADE 


have invalidated the McGuire Act; also to introduce fair trade into the States 
that have heretofore rejected it, and to give us a Federal price-fixing law. 

Before considering several important provisions of H. R. 10527, I should like 
to quote the first page of the article in the current, May 1958 issue of Consumer 
Reports, which appears on pages 239-240. The first is an excerpt from a 
minority report, 7ist Congress, 1930, and is as follows: 

“More and more we find business unwilling to compete or resorting to com- 
petition in nonessentials only. The spread between the cost of production and 
the price exacted from the consumer has more than doubled in the last 15 years. 
Much of the competition that remains consists in advertising and other dis- 
tributive methods, from which the consumer derives little or no real bene- 
fit. * * * This process cannot go on indefinitely. If businessmen will not com- 
pete voluntarily, legal means must be found to compel them to do so. Failing 
this, our system is marked for downfall.” 

The above statement was made in the minority report on the Capper-Kelly 
bill by Representative George Huddleston, Jr., of Alabama. 

In the current article entitled “Are We Heading For a Federal Price-Fixing 
Law ?” the first page of the 6-page discussion reads as follows: 

“Shortly after the winter merchandise shows—at which manufacturers dis- 
played their wares to buyers for the retail trade—the General Electric Co. 
announced that it was, regretfully, abandoning the policy of retail price fixing. 
It didn’t use those words; what GE said was that it would no longer enforce 
‘fair-trade’ prices on its products. But the happening is both a complicated 
and an important one, and it is a good idea to get the words and meanings 
straight at the outset. ‘Fair trade’ is the term used by the proponents of price 
fixing. ‘Monopoly price control’ is the term most often used by its opponents. 
Price fixing—or resale price maintenance, to use the technical term—is what 
it is. 

“At store counters GE’s action was immediately reflected in reductions on 
those particular products which had been price-fixed: Radios, vacuum cleaners, 
small electrics—iike irons, toasters, and frying pans. (GE's larger appliances— 
refrigerators, washing machines, ranges, dryers, etc——had never been price- 
fixed). 

“The products whose prices GE freed by its announcement were not, volume- 
wise, important enough to have warranted the very high trade interest aroused 
by the action. In the market place, what GE accomplished was a break in the 
price dike through which some stocks flowed out of the swollen inventories of 
retailers, thereby releasing capital which had been tied up in an oversupply of 
slow-moving items. 

“An ironic aspect of price fixing was illustrated by this circumstance. Before 
they could convert their investment in these goods into needed cash, retailers 
were dependent on the permission of a brand manufacturer for the right to 
make a business decision about an inventory they had already bought and paid 
for. It is ironic because propaganda on behalf of fair-trade price fixing in- 
variably describes it not as a manufacturer's privilege, but rather as a protection 
measure for retailers. 

“Tt was in the name of independent retailers that the Fair Trade Acts were 
lobbied through 45 of the 48 States during the 1930’s. Then, national legislation 
was required to grant exemption from Federal antitrust laws to manufacturers 
availing themselves of the price-fixing privileges thus lobbied through; and so 
Congress was importuned, successfully, also in the name of the small retailer. 
But price-fixing laws recently have fallen on lean days. At this writing only 30 
States have effective fair-trade acts; State courts have weakened or thrown out 
the laws in the other 15 States. Even more important, the Supreme Court of the 
United States recently ruled that a retailer in a non-fair-trade State could offer 
for sale (through mail-order catalogs) and ship into a fair-trade State branded 
products priced below legally price-fixed levels. Since a number of large discount 
houses in States where price fixing was illegal could thus compete with retailers 
in other States who were bound to maintain fixed prices, this decision was a 
serious blow to the price fixers. 

“Hence, as GE put it in its letter to dealers announcing the abandonment of 
price fixing: ‘Developments of the past months have forced us to the conclusion 
that an effective fair-trade enforcement program is no longer available in the 
marketing of the products of the housewares and radio receiver division of 
General Electric Co.’ 

“The letter went on to say, however, that GE was still of the opinion that 
fair-trade price fixing was a good thing and it advised dealers as follows: ‘To 
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those of you who continue to believe in the principles of fair trade, we suggest 
you weigh carefully the need for appropriate new Federal legislation to replace 
the present patchwork of unsatisfactory State laws. If you conclude such Fed- 
eral legislation is vital to your business, you must recognize its passage by Con- 
gress in satisfactory form can be achieved only through your articulate and 
active support.’ 

‘Here, beyond the impact of the immediate price cuts, lies the great significance 
of GE’s move. Does GE meanit? Is GE, as that letter to dealers implies, inter- 
ested in the passage of a Federal law that will permit price fixing by manufac- 
turers in any State in the Nation, regardless of either State law or court decisions? 

“The fact that the letter to dealers did so seem to imply cannot be taken as 
sure evidence that GE really means it. Communications to dealers from manu- 
facturers are not necessarily tailored more closely to the whole and absolute 
truth than are advertising claims made to consumers. That is why the GE 
action, notwithstanding the explanation that accompanied it, gave rise to two 
contradictory views, which were expressed in the considerable trade discussion 
that it provoked. 

“The first view was that GE finally was fed up with the whole idea of price 
fixing; and since GE is held to be the leader in its field, its abandonment of the 
policy might well signal the end of fair trade for good and all.. Supporters 
of this idea pointed out that, within a matter of a few days, nearly every other 
appliance manufacturer who had been fair-trading followed the GE lead and 
released his products from fixed prices. Two years earlier Westinghouse, second 
in the field, had abandoned price fixing; but its action had not been followed 
by the trade. 

“The second and quite contrary view is that GE is not at all fed up with 
price fixing, but simply with the present legislative pattern for this privilege. 
Supporters of this interpretation point out that there are several bills in Con- 
gress at the moment which provide for what is heralded as a new approach to 
fair-trade price fixing—a Federal law to blanket all States and permit price 
fixing to any manufacturer of brand-name goods. t’s move is thus held by 
some to be a first step in a calculated program to promote a Federal price- 
fixing law in place of the ‘unsatisfactory patchwork’ of State laws. 

“If the latter view is correct, then it is time for consumers to bestir them- 
selves. There is no doubt that retail price fixing raises prices to consumers. 
Years of experience with State price-fixing laws has made this clear. And 
there is, furthermore, no doubt that price-fixing legislation has a strong political 
life. 

“It does not appear that a Federal price-fixing law has a good chance of 
passing in this session of Congress. But appearances with respect to fair-trade 
price-fixing pressures have been deceptive in the past and may be so today. 
It is the better part of wisdom for consumers to review the issue, in order 
to seek the reality beneath the propaganda. 

“This is not an issue limited to or even primarily applicable to the main 
problems of the small retailer, as fair-trade proponents like to say. It is not 
an issue that is concerned with fairness in trade relations. It is a price-fixing 
issue. It vitally affects the general welfare; and the consumer has both a 
private and a public responsibility to speak up. A Federal price-fixing law would 
turn the economic clock backward a half century or more. In CU’s opinion 
it would impair overall economic efficiency while reducing consumer standards 
of living.” 

The Sherman Act, the Federal Trade Commission Act, and all of our United 
States antitrust laws represent the affirmative faith Congress and our people 
have in a free enterprise competitive economy. H. R. 10527 appears to be the 
exact opposite, the very antithesis of price freedom; it legalizes private mono- 
polistic price fixing on branded goods, in interstate commerce, if a manu- 
facturer wishes to do so without any regard to cost or markup of such goods 
and without the slightest restraint of any public regulatory body of abuses 
of such price maintenance. It contains no restriction whatever against sell- 
ing above maintained prices, but does contain severe penalties for selling below 
fixed prices even after a maker has sold and parted with all title in such 
goods. Your opinion of this bill is determined by your information and it 
would seem that no one would have a right to substitute opinion for fact if 
we can get both the facts and disinterested professional opinion of competent 
individuals, in and out of Government service who are dedicated to the public 
interest. To that end I should urge you perhaps to do this above all: (1) If 
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it is not already in the record before you as a result of the previous days of 
testimony, invite affected governmental agencies such as the Federal Trade 
Commission and the Antitrust Division of the United States Department of 
Justice to give you their opinion as to whether or not the bill before you is 
truly in the public interest. (2) Send copies of this bill to the top 100 law 
Schools in the country and also to the top 100 schools of business or depart- 
ments of economics of our leading universities and ask for their views as 
to whether or not the bill before you is in the public interest and their reasons 
for their views. The tabulated results and expressed opinions of disinterested 
competent individuals who may be dedicated to the public interest might pro- 
duce interesting and informative results. I suggest the foregoing merely as 
an offset to the very effective pressure and power of the lobbies who put 
through fair-trade laws in 45 States, who sponsored the Miller-Tydings Act, 
who put over the McGuire Act, and who are here now, back again for another 
interesting legislative gimmick, H. R. 10527, in an effort to repeal the law of 
supply and demand, an efiort to take a change of venue from free market 
places throughout the country to the legislative arena to secure unprecedented 
Federal price-fixing powers. 

A glance at several sections of the bill before you will indicate how novel, 
far-reaching, and unprecedented this bill is. It also would seem to raise 
serious doubt as to its legality and certainly as to its economic wisdom. I 
imagine most people have always believed that once you bought an article it 
was yours. You were its proprietor and the vendor, the one who sold it to 
you, thereby lost all control over it. Evidently this will no longer be true 
if you enact into law the bill presently before you. On page 4, from line 15 
onward, H. R. 10527 reads as follows: 

“*t * * a ‘proprietor’ is one who identifies merchandise manufactured or 
distributed by him by the use of his trademark or trade name. He is deemed 
to retain a proprietary interest in such merchandise after he has sold it to 
distributors by reason of his interest in stimulating demand for such mer- 
chandise through effective distribution to ultimate consumers, and by reason 
of his further interest in the trademark or trade name identifying his prod- 
ucts. Merchandise bearing his trademark or trade name is accordingly herein 
designated as ‘his merchandise’ and distributors handling his merchandise are 
designated as ‘his distributors’: Provided, however, That a distributor of 
merchandise identified by the trademark or trade name of the manufacturer is not 
a proprietor within the meaning of this act unless he is a distributor specifically 
authorized by the manufacturer to establish resale prices for such merchan- 
dise. It shall be lawful for a proprietor to establish and control by actual 
notice to his distributors stipulated or minimum resale prices of his merchan- 
dise in commerce which is in free and open competition with articles of the 
same general class produced by others. He may so establish schedules of re- 
sale prices differentiated with reference to any criteria not otherwise un- 
lawful. Such schedules may be changed from time to time by actual notice 
to distributors having acquired his merchandise with actual notice of any 
established resale price. He may so establish such resale prices for his dis- 
tributors, even though he sells in competition with them, so long as he sells 
at the applicable prices he has established for his distributors making compar- 
able sales. ‘Actual notice’ of established resale prices includes notices im- 
parted by mail, or through advertising, or through notice attached to 
merchandise, or containers, packages, or dispensers thereof, or imparted orally. 
Deposit in the United States mail, with postage prepaid of a letter properly 
addressed to a distributor and specifying resale prices established by a pro- 
prietor shall constitute prima facie evidence of actual notice of such prices. 
The acquisition of or dealing in merchandise clearly marked, or enclosed in 
containers, packages, or dispensers clearly marked, with resale prices estab- 
lished by a proprietor shall be conclusive evidence of actual notice of such 
prices. Actual notice may also be established by legally admissible evidence 
without limitation of manner or form. A person with actual notice of any 
applicable resale price is thereby charged with notice that such a price is 
subject to change. Except as provided in paragraph 8, it shall be unlawful 
for any person with actual notice of an applicable stipulated resale price 
duly established by a proprietor to sell, offer to sell, or advertise merchandise 
in commerce at a different price, or for any person with actual notice of any 
applicable minimum resale price so duly established to sell, offer to sell, or 
advertise merchandise in commerce at a lower price.” 
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The above quotation starts at line 15, page 4, of H. R. 10527 and continues 
through line 17, page 6. There you have a good deal of the very heart of this 
bill; the gentleman in the woodpile, the milk in the coconut, or what have you. 
I shall not presume to guess as to what the United States Supreme Court might 
have to say relative to the possible doubtful legality of the foregoing. Does 
not this violate the 14th amendment of the Constitution? Does not a 
dealer have a vested proprietary interest in an inherently lower cost operation 
and may he not price accordingly to the public? Does he not also have a vested 
proprietary interest in any goods, branded or unbranded, that he has purchased 
outright, and may he not sell it at any price or do with it as he will so long 
as it cannot affirmatively be established that in so doing he has materially 
injured another party directly in contractual relations with him? I have always 
believed and still do believe that it is sound law and sound economics to say 
that consumers are entitled to adequate information, competitive pricing on all 
goods, branded or unbranded, and are also entitled to the widest possible choice 
under such conditions of free competition. I have been for many years un- 
alterably opposed to all forms of price fixing, vertical and horizontal, when 
practiced by individuals or trade groups or anyone else. I believe the bill before 
you is exteremly harmful to distributors and even more so to the general public 
and that is why I urge you to reject it. 

Now, let us suppose that because of a recession, or for any other reason, a 
distributor’s inventory of branded merchandise mounts dangerously. This dis- 
tributor is crowded by his credit sources, his bank, or other creditors are 
putting pressure on him to pay his bills. He feels he should take a markdown 
and since he does business on a lower cost he would like to take a markdown 
on some of his branded merchandise. Page 6, line 18 and following, of H. R. 
10527 indicate some of the penalties he may incur as a consequence unless the 
manufacturer who has sold him the branded goods consents. The bill reads as 
follows on this point: “Any person suffering or reasonably anticipating damage 
by reason of anything forbidden in paragraph 5 may sue in any State or Federal 
court of competent jurisdiction without respect to the amount in controversy 
and shall be entitled to recover the amount of damages sustained, plus the costs 
of suit, including a reasonable attorney’s fee and to obtain injunctive relief 
and recover such costs and fee, whether or not specific monetary damages are 
established : Provided, however, That where no injunction lies, a Federal court 
shall not entertain a suit for damages unless the amount in controversy, ex- 
clusive of interest and costs, exceeds the sum of $3,000. (7) If a substantial 
portion of the merchandise upon which a proprietor has established a particular 
stipulated or minimum resale price crosses State lines at any stage of distribu- 
tion, these provisions shall apply to all his identified merchandise to which that 
price applies, whether or not some or most of such merchandise is entirely dis- 
tributed in the State or district of origin. The provisions of paragraphs 5 to 
9, inclusive, shall not apply to the merchandise of proprietors no substantial part 
of whose merchandise crosses State lines at any stage of distribution. (8) It 
shall be a defense to an alleged violation of paragraph 5 for a defendant to sustain 
the burden of proving that merchandise has been advertised, offered for sale, or 
sold by him only in the following cases * * *.” 

The foregoing quotation ends at line 18 of page 7. The sections immediately 
following relate to exceptions, such as closeouts, damaged merchandise, ete. On 
pages 8 and 9 the bill outlaws horizontal but not vertical price control. Of 
particular interest in the foregoing is the legal cause of action given to anyone 
adversely affected as well as the maker who has already sold the article. 

We cannot say that what you do with this bill is of no consequence, for defi- 
nitely it is of consequence. The Miller-Tydings Act was passed in 1937 and not 
until it was practically declared invalid by the United States Supreme Court 
on Monday, May 21, 1951, was any substantial degree of price freedom restored 
in the 45 States that had passed fair-trade bills. So for 14 years the public paid 
untold billions in higher retail prices on branded goods because of laws that 
were later held invalid. Within 6 months of the famous Schwogmann Supreme 
Court decision the brand-name manufacturers met at the Waldorf Hotel in 
New York, November 1951, in what they called “Operation Restoration” to en- 
deavor to reverse by law the restoration of price freedom and the destruction 
of price fixing. The Keogh bill intended to prevent a mail-order discount house 
from selling in interstate commerce across State lines into fair-trade territory 
at competitive prices was sponsored by this group, the American Fair Trade 
Council. The McGuire Act was sponsored by the National Association of Retail 
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Druggists, which later embodied some of the features of the Keogh bill. The 
MeGuire Act passed in 1952 has given price fixers an umbrella that has lasted 
for just less than 6 years. Here again the action of Congress was of consider- 
able significance for, like its ineffective predecessor, it cloaked price-fixing prac- 
tices with apparent legality until our courts have once more restored price free- 
dom. Even if Federal legislation is only temporarily effective until they are 
rendered harmless by economic forces or court action, they are of very great 
value to trade restrainers for the time being. 

Fair-trade laws and similar price maintenance devices have been likened or 
compared with prohibition laws. Ten thousand discount houses, four-fifths of 
which started after the McGuire Act, is but one indication of the utter unen- 
forcibility of price maintenance when inventories mount and people shop for 
bargains. The experience of the past 20 years and more would seem to prove 
conclusively that price fixing, whatever its form, is not in the public interest 
and price freedom is in the public interest. 

In testifying against H. R. 5767 before the Senate Committee on Interstate 
and Foreign Commerce at the time the McGuire bill was enacted, I asked a 
question or two (pp. 385, 386) which were not answered. I should again like 
to ask several of these questions: (1) If a cash-and-carry superstore has lower 
costs, should not the public be permitted to benefit (in lower prices) from all 
such lower-cost methods of doing business in all goods, branded and unbranded? 
(2) In the above situation, why should all be required to sell a so-called fair- 
traded item at the same retail price, and be prevented from passing on to the 
public at least a part of the economies of such lower operating costs? (3) If 
competition among producers of an item is good for the public, why should 
competition among retail sellers of that item be denied? (4) Has any pressure 
group composed of manufacturers or distributors ever campaigned for price- 
fixing privileges except to make such prices higher than they are or would be 
under free competition? (5) What real and specific evidence is there that 
truly meritorious articles have ever been driven from the market by price 
competition? (6) If you pass this bill which will tend to restrict and outlaw 
price competition, what do you propose to do, if anything at all, relative to 
sharp competition in promotion or services or credit and other forms of com- 
petition other than price competition? (7) If a merchant wants to locate a 
store outside the city limits, operate at lower costs, price accordingly, and 
therefore sell at lower prices because of his lower costs, what good reason is 
there to deny him that right and to forbid the public that benefit and would not 
legislation directed toward this end be held invalid by the United States Su- 
preme Court as an unconstitutional deprivation of property without due process 
of law? (8) If we grant makers of goods monopoly price privileges on branded 
items to these select few, what public agency or who is going to regulate those 
prices to make certain that the public is not greatly overcharged on those 
branded items? As they have in the recent past, I believe that they will again 
in the future find legislative attempts to interfere with free markets wholly 
ineffective. For I have always believed that lower cost dealers and manu- 
facturers and rational buyers will find ways and means of circumventing arti- 
ficial roadblocks to competition every time that they succeed in getting new 
restrictive legislation in their repeated efforts to repeal the law of supply and 
demand. I respectfully request that you reject this bill as contrary to public 
interest and especially harmful in these times of great inflation. 

On February 5, 1958, Congressman Harris introduced H. R. 10527, which covers 
9 pages; it was referred to the Committee on Interstate and Foreign Commerce. 
Proponents refer to this bill as the “new Federal fair-trade law” designed to 
establish uniform fair trade on all branded merchandise in all States and the 
District of Columbia. Opponents call the bill a new, and far more dangerous, 
Federal price-fixing law, clearly intended to nullify the Federal antitrust laws, 
reverse the action of more than 16 States whose courts have declared illegal the 
MeGuire Act, and, for the first time, force pricefixing fair trade on branded 
goods, on Missouri, Texas, Vermont, and the District of Columbia where it has 
never been enacted before. Hearings in Washington will be held next Tuesday. 
Wednesday, and Thursday, April 29 to May 1, 1958, at which proponents and 
opponents will be permitted to state their position, for and against the proposed 
law. The Consumers Federation of St. Louis and St. Louis County which has, 
for over a quarter of a century, opposed all forms of price fixing, will appear at 
the hearing in opposition to this bill. 
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Mrs. Loretta Johnson, vice president of the Consumers, will testify and offer a 
statement in behalf of the Consumers organization, stating for the record its 
strong opposition to all forms of price fixing, Federal or State, and its opposition 
to any weakening of Federal antitrust laws. Mrs. Rose Kerber, a member of 
the executive board of the Consumers Federation, will also testify against the 
bill. Joseph M. Klamon, professor of marketing at Washington University, and 
marketing consultant to the Consumers Federation, will testify in opposition to 
the proposed Federal price-fixing bill. A considerable number of proponents and 
opponents to the proposed legislation have been allotted time to testify and make 
statements for the record. Yesterday the following wire was received in St. 
Louis from Congressman Leonor K. Sullivan : 

WASHINGTON, D. C. 
JOSEPH M. KLAMoNn, 
Professor of Marketing, 
Washington University: 


Have been advised by clerk of Committee on Interstate and Foreign Commerce, 
you and two Consumers officers are on list to testify opposing H. R. 10527 on 
April 29 or 30 or May 1. Cannot judge accurately at which time you will be 
ealled during hearing, as much depends on amount of questioning, etc., of other 
witnesses. Will be glad to see all of you when you are in Washington. 


Leonor K. (Mrs. JoHN B.) SULLIVAN, 
Member of Congress. 

Statement by J. M. Klamon in re the foregoing: 

“T have been asked by the officers and the executive board of the St. Louis 
and St. Louis County Consumers Federation to testify in their behalf at the 
coming hearings on the new Federal price-fixing bill, indicating their opposition 
to all forms of fair-trade price maintenance. I shall testify, if time permits, as 
an individual citizen and also as requested in behalf of the St. Louis Consumers 
group, as their consultant. For many years we have always consistently op- 
posed all price fixing, all efforts to destroy or weaken State and Federal anti- 
trust laws. This new bill is infinitely worse than the Miller-Tydings and the 
McGuire Acts, for it would make compulsory, uniform price fixing on branded 
goods possible. 

“It would seem there will be little, if anything left, of the Sherman Act or 
the rest of our antitrust laws, if this bill becomes law. All laws of this nature, 
State or Federal, have but one object in mind: To freeze or raise and then 
maintain prices to consumers; never to lower them; they destroy the ability 
of lower cost dealers, or more efficient dealers, to pass on to the public at least 
part of such lower costs, in lower prices to the public. Consumer Reports in 
its May 1958 issue on page 282, in an article entitled, “Are We Heading For A 
Federal Price-Fixing Law?’ put the matter very succinctly, in the following 
fashion: ‘The point at issue then, is simply this: The brand manufacturer 
wishes to decide, at his time, and in his own way, when, where, and how, his 
brand shall be priced, at the retail counter, even though that counter is the 
property of another firm, and even though the title to his product shall have 
passed from him to the retailer.’ The bill gives such brand-name manufac- 
turer, or anyone else adversely affected a legal cause of action against anyone 
who sells below a manufacturer’s fixed price, although title has left him com- 
pletely. Chief Justice Hughes said in the Miles Laboratory case that once a 
maker has sold his product, the public is entitled to all subsequent traffic and 
competition in that article. The bill attaches the same sanctity to merely 
branding goods that the law gives to a patent. Buta patent is a legal monopoly 
given as a reward for inventiveness; this bill gives complete price control to 
all who merely brand goods. What an incentive to brand more goods if you 
can thus take yourself out from under the antitrust laws. There is an element 
of irony in this bill; it is offered as an antirecession bill to aid small distribu- 
tors, a sort of antirecession law. In face, of course it will, if enacted, accom- 
plish the precise opposite.” 

Bernard Baruch urges price cuts to get out of the recession quickly; Baruch 
urges price flexibility to restore economic balance between consumption, produc- 
tion, and distribution, and to move huge inventories at all levels, to stimulate 
business, clear markets of consumers goods, and as a result, to call laid-off 
men back to work. This bill permitting price rigidity and price fixing would 
certainly cause inventory pile ups instead of inventory clearance; destroy free 
markets. 
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What better evidence do we need that fair-trade price fixing hurts business 
and also harms the public, instead of helping either, than what recently hap- 
pened when General Electric dumped fair trade. GE appliances were moving 
across retail counters at a slow pace under fair trade in New York. The re- 
moval of rigged, false, price supports and the reestablishment of a free com- 
petitive retail market caused an immediate rush of buyers who wished to buy 
under competitive price conditions. The publie needs no very persistent stimu- 
lation to notice real bargains and buys, as it instantly recognized them, once 
GE abandoned fair trade completely. 

One would imagine that after some 16 States declared the McGuire Act in- 
valid, and after Sunbeam, Schaeffer Pen, General Dlectric, and countless other 
ardent fair traders dumped this form of price fixing, entirely, that those who 
believe in this type of trade restraint, would make no more effort to revive 
this dead turkey. Unfortunately, however, they seem to need further proof 
that the simple law of supply and demand cannot very easily be repealed. 

Congress might just as well repeal all of our antitrust laws completely as 
to make this bill law. Congress might also just as well enact a law that all 
motorears must be sold at nominal retail list, with no price flexibility as evi- 
denced by outright discounts and “inflated” trade-ins, as to enact this utterly 
unenforcible bill. When the McGuire Act was a bill before Congress, we said 
it was an effort to enact the impossible and unenforcible; it simply did not 
make business sense and was very harmful to the public. It would seem that 
events have proven it to be just that; for the fair traders are back again in the 
national legislative chambers, asking for a new and better gimmick to force 
rigid fixed prices. If they get it, it will not work any better than the previous 
act, or fair trade in the 45 States in which it was lobbied into law. The re- 
cently elected president of the United States Chamber of Commerce, a prom- 
inent St. Louis banker, said, shortly after his election, that the recession would 
not be cured by legislative gimmicks but in the market place, where it started ; 
artificial interferences with free markets, such as this new Federal price-fixing 
bill will prolong the recession ; not hasten its end. 

Modern economic society does not break down in production; it breaks down 
because of our inability to clear markets of consumers goods. Every depression 
is prefaced by sky-high inventories and record installment paper outstanding. 
Potential demand can never be converted into effective demand by raising or 
maintaining prices; only by lowering them. Every fair-trade bill, without ex- 
ception, that I have ever seen in over 25 years has been very harmful to con- 
sumers and the public generally. This one is certainly no exception. It can 
easily be proven it is far worse than any preceding bill; it is so devastatingly 
comprehensive. It should be defeated overwhelmingly. I hope it is rejected. 


Mr. Kuamon. My name is Joseph M. Klamon. I live at 8007 Stan- 
ford Avenue in St. Louis. For the past 29 years, since October of 1929, 
pe been professor of marketing at Washington University in St. 

uis. 

Just as a matter of qualifying for the record, I wish to say that I 
was a tutor at Yale University, where I took my M. A., J. D., and 
Ph. D. I was an instructor in the Harvard Graduate School in 1926. 
I held the Robert D. Jenks fellowship in the Harvard Law School 
at that time. I have been chairman of the Department of Economics 
at William and Mary and associate professor of economics at Carnegie 
Tech and the University of Pittsburgh before returning to my home, 
Washington University. 

I am a member of the Missouri Bar and the District Federal Bar 
in Baltimore; and since, Mr. Chairman, this involves so much law 
and so much economics, [ wish to address myself to those subjects and 
I wish to say that I hold no brief for any channel of distribution and 
we have no ax to grind for any channel. 

I have always been greatly impressed by Mr. Bernard Baruch, by 
the great Senator from Illinois, Prof. Paul Douglas, who led the 
fight on the floor of the Senate against the McGuire Act as did Sen- 
ator Wayne Morse, of Oregon, and I want you to know that we believe 











FAIR TRADE 209 


that we ought to have more practicing free enterprises and less pro- 
fessing free enterprises who want to practice private monopoly price 
fixing. 

I was here—— 

Mr. Avery. Mr. Chairman, will the gentleman yield just briefly ? 

Will you teli us in just a few words what constitutes the Consumers 
Federation of St. Louis? 

Mr. Kiamon. Yes, sir; as a matter of fact, it was organized by Prof. 
Paul Douglas when he was with the NRA, and after the NRA was 
declared unconstitutional unanimously by the Supreme Court on the 
ground that it was unconstitutional delegation of legslative authority 
and that the selling of chickens in New York was not interstate com- 
merce, we have functioned continuously alone since that time. 

It represents a variety of civic organizations. We have Mrs. Loretta 
Johnson, the vice president, and Mrs. Rose Kerber here. It had Father 
Mullally, it had Bishop Scarlett, it had Rabbi Isserman, of St. Louis. 
It is a body of civic-minded people. It is a body concerned with the 
living standards of people. We have fought price fixing in coal, in 
milk, and we have fought all forms of price fixing. 

All we ask the people to do who want to legislate is to keep their 
hands off the excellent State and Federal antitrust law. We are, in 
brief, for price freedom and not price fixing. We believe in the free 
American enterprise system that made us great and we want it to 
continue. 

Now, if I am going to be given about 5 or 10 minutes, I want to just 
summarize my statement and I will be very happy to answer your 
questions as long as you wish. 

I understand that this bill was drawn by a distinguished authority 
in law. I would like to have this gentleman, who is going to testify 
here, I understand, tell you since he drew the bill what it does to the 
Sherman Act, what it does to the antitrust law. 

If I may continue in answer to your question, 6 years ago, almost 
exactly, the McGuire Act was passed. 

Mr. Avery. I don’t want you to use your time in answering my 
question. You are on your own time. 

Mr. Kramon. All right. Thank you. I think Congress is entitled 
to the information on this bill. I appreciate the statement of the 
chairman and I shall certainly try to cooperate. 

Mr. Mack. The Chair would like to state also that the witness has 
priority today and that he was one of the first two witnesses scheduled 
and I did not intend to place the same limitation on this witness, and 
I do not intend to place the same limitation on the other witnesses who 
have priority today. 

Mr. Kriamon. Thank you. 

Mr. Mack. However, I might say for the benefit of the witnesses 
the Chair and the committee would still appreciate brevity. 

Mr. Kuiamon. I thank you for your statement. The drug people 
had the entire first day. All I asked for was 10 or 15 minutes. 

Mr. Mack. The Chair wants to be fair, and I indicated you may 
have the time that is necessary for you. 

Mr. Kiamon. Thank you very kindly. 

I should like to offer into the record, Mr. Chairman, an excellent 
article which appears in the May 1958 Consumer Reporfs. It is a 
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four-page article and it asks, “Are We Heading for a Federal Price- 
Fixing Law?” 

Texas—Mr. Rayburn’s State—Missouri and Vermont have kept fair 
trade out. This bill will put it in. Yesterday this distinguished wit- 
ness, a member of the committee asked—he said the law does not 
apply to branded foods. I beg to differ, sir. It does apply to branded 
foods and all identified products, but it doesn’t make any difference, 
because in branded foods the housewives in a grocery store act more 
rationally than she does when she buys cosmetics. She is in a grocery 
store four times as much as in a drugstore. She can practice elasticity 
on demand and the principle of saleitatitn so she can in a grocery 
store escape from the price Eixere. 

Just as a curious footnote, I picked up the Washington Post and on 
the back page there is a full page ad of Masters. I will get through 
in about 10 minutes, and when I do, I am going over to buy two transis- 
tors for $17 for my youngsters, Billy and Don, instead of $44. 

You asked some very ~ good questions, Mr. Chairman, yesterday, 
and the committee said you get lots of mail from the proponents, but 
you don’t get any from consumers. The housewife, the consumer 
votes every day. She voted when she mobbed the downtown stores 
when General Electric pitched it. Everytime a retail store opens its 
doors or a discount house, a superfood market, a discount drugstore, 
it is election day and the housewife tries to make 40 small dollars do 
the work of a hundred big dollars. She hasn’t got the time to sit down 
and write letters, but she is protecting the living standards of her 
family. 

I offer this May 1958 copy of Consumer Reports for the record. 

Mr. Mack. That will be received. 

(The document referred to is as follows :) 
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FAIR TRADE 


ARE WE HEADING FOR A FEDERAL PRICE-FIxING Law? 





Once again legislation to permit price-fixing privileges for brand 
advertisers is before Congress. Consumer Reports here reviews the 
news, history, current effects, and potential future of this stubborn, 
anticompetition drive which, for half a century, has striven to 
bolster high prices with Government police power. 


Shortly after the winter merchandise shows—at which manufacturers dis- 
played their wares to buyers for the retail trade—the General Electric Co. 
announced that it was, regretfully, abandoning the policy of retail price-fixing. 
It didn’t use those words; what GE said was that it would no longer enforce 
“fair trade” price on its products. But the happening is both a complicated and 
an important one, and it is a good idea to get the words and meanings straight 
at the outset. “Fair trade” is the term used by the proponents of price fixing. 
“Monopoly price control” is the term most often used by its opponents. Price 
fixing—or resale price maintenance, to use the technical term—is what it is. 

At store counters GE’s action was immediately reflected in reductions on those 
particular products which had been price fixed: Radios, vacuum cleaners, small 
electrics, like irons, toasters, and frying pans. (GH’s larger appliances—refrig- 
erators, washing machines, ranges, dryers, etc.—had never been price fixed.) 

The products whose prices GE freed by its announcement were not, volume- 
wise, important enough to have warranted the very high trade interest aroused 
by the action. In the market place, what GE accomplished was a break in the 
price dike through which some stocks flowed out of the swollen inventories of 
retailers, thereby releasing capital which had been tied up in an oversupply of 
slow-moving items. 

An ironic aspect of price fixing was illustrated by this circumstance. Before 
they could convert their investment in these goods into needed cash, retailers 
were dependent on the permission of a brand manufacturer for the right to make 
a business decision about an inventory they had already bought and paid for. 
It is ironic because propaganda on behalf of the fair-trade price fixing invari- 
ably describes it not as a manufacturer’s privilege, but rather as a protection 
measure for retailers. 

It was in the name of independent retailers that the Fair Trade Acts were 
lobbied through 45 of the 48 States during the 1930’s. Then, national legislation 
was required to grant exemption from Federal antitrust laws to manufacturers 
availing themselves of the price-fixing privileges thus lobbied through; and so 
Congress was importuned, successfully, also in the name of the small retailer. 
But price-fixing laws recently have fallen on lean days. At this writing only 30 
States have effective fair-trade acts; State courts have weakened or thrown out 
the laws in the other 15 States. Even more important, the Supreme Court of the 
United States recently ruled that a retailer in a non-fair-trade State could offer 
for sale (through mail-order catalogs) and ship into a fair-trade State branded 
products priced below legally pricefixed levels. Since a number of large dis- 
count houses in States where price fixing was illegal could thus compete with 
retailers in other States who were bound to maintain fixed prices, this decision 
was a serious blow to the price fixers. 

Hence, as GE put it in its letter to dealers announcing the abandonment of 
price fixing: “Developments of the past months have forced us to the conclusion 
that an effective fair-trade enforcement program is no longer available in the 
marketing of the products of the housewares and radio receiver division of Gen- 
eral Electric Co.” 

The letter went on to say, however, that GE was still of the opinion that fair- 
trade price fixing was a good thing and it advised dealers as follows: 

“To those of you who continue to believe in the principles of fair trade, we 
suggest you weigh carefully the need for appropriate new Federal legislation to 
replace the present patchwork of unsatisfactory State laws. If you conclude 
such Federal legislation is vital to your business, you must recognize its passage 
by Congress in satisfactory form can be achieved only through your articulate 
and active support.” 

Here, beyond the impact of the immediate price cuts, lies the great signifi- 
eance of GE’s move. Does GE mean it? Is GH, as that letter to dealers implies, 
interested in the passage of a Federal law that will permit price fixing by manu- 
facturers in any State in the Nation, regardless of either State law or court 
decisions? 








FAIR TRADE 213 


The fact that the letter to dealers did so seem to imply cannot be taken as sure 
evidence that GE really means it. Communications to dealers from manufac- 
turers are not necessarily tailored more closely to the whole and absolute 
truth than are advertising claims made to consumers. That is why the GE 
action, notwithstanding the explanation that accompanied it, gave rise to two 
contradictory views, which were expressed in the considerable trade discussion 
that it provoked. 

The first view was that GE finally was fed up with the whole idea of price 
fixing; and since GE is held to be the leader in its field, its abandonment of 
the policy might well signal the end of fair trade for good and all. Supporters 
of this idea pointed out that, within a matter of a few days, nearly every other 
appliance manufacturer who had been fair trading followed the GE lead and 
released his products from fixed prices. Two years earlier Westinghouse, second 
in the field, had abandoned price fixing; but its action had not been followed by 
the trade. 

The second and quite contrary view is that GE is not at all fed up with price 
fixing but simply with the present legislative pattern for this privilege. Sup- 
porters of this interpretation point out that there are several bills in Congress at 
the moment which provide for what is heralded as a new approach to fair-trade 
price fixing—a Federal law to blanket all States and permit price fixing to any 
manufacturer of brand-name goods. GE’s move is thus held by some to be a first 
step in a calculated program to promote a Federal price-fixing law in place of 
the “unsatisfactory patchwork” of State laws. 

If the latter view is correct, then it is time for consumers to bestir themselves. 
There is no doubt that retail price fixing raises prices to consumers. Years of 
experience with State price-fixing laws has made this clear. And there is, fur- 
thermore, no doubt that price-fixing legislation has a strong political life. 

It does not appear that a Federal price-fixing law has a good chance of passing 
in this session of Congress. But appearances with respect to fair-trade price- 
fixing pressures have been deceptive in the past and may be so today. It is the 
better part of wisdom for consumers to review the issue, in order to seek the 
reality beneath the propaganda. 

This is not an issue limited to or even primarily applicable to the main prob- 
lems of the small retailer, as fair-trade proponents like to say. It is not an issue 
that is concerned with fairness in trade relations. It is a price-fixing issue. It 
vitally affects the general welfare; and the consumer has both a private and 
a public responsibility to speak up. A Federal price-fixing law would turn the 
economic clock backward a half century or more. In CU's opinion, it would 
impair overall economic efficiency while reducing consumer standards of living. 


BACKGROUND 


The objective—to achieve one degree or another of competition- 
free control—appears to exercise on the policy considerations of 
business management a pull like that of light on the body of a 
heliotropic insect. 


Several years ago Fortune magazine reported the quip of a business executive 
which ran somewhat as follows: “What every manufacturer wants is monopoly 
control over a product that costs a dime, sells for a dollar and is habit forming.” 

The precious ingredient of that formula is “monopoly control.” Minus the 
power to keep competitors out of the market, the dollar price would be sure to 
be shaved by someone else bidding for a share of the market. 

Methods of inhibiting competition are, as everybody knows, multiple; they 
vary all the way from the machinegun of the gangster to the promotion of 
special privilege legislation by business lobbies. The objective—to achieve one 
degree or another of competition-free control—appears to exercise on the policy 
considerations of business management a pull like that of light on the body of a 
heliotropic insect. In the shifting maneuvers of business practices over the years, 
all kinds of things have been tried—as the history of court cases under our 
antitrust laws reveals. One method of bidding for noncompetitive status, how- 
ever, has been subject to little or no restriction; namely, brand-name advertising. 

One of the clearest and frankest expressions of this particular goal of branding 
and advertising appeared a little better than 30 years ago (before public relations 
cautions had taken hold in the ranks of business) in an advertising agency ad- 
vertisement in Time magazine for February 28, 1927. It read, in part: 
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“The final purpose of advertising is not to prove the comparative superiority 
of the article in competition. The object of advertising is to take it out of com- 
petition so that it will no longer be compared but will be accepted by the buyer. 

“One of our chief concerns in serving our clients has been always to work for 
product individuality * * * in order that the client might keep out of com- 
petition.” 

That advertisement was quoted by a consumer spokesman, Mr. Thomas Urdah! 
of Consumers’ Research, at the Senate hearings on the Capper-Kelly bill in 1982. 
From the turn of the century, attempts to legalize price fixing had been centered 
largely on Congress. During the early 1900’s, however, such proposals had failed 
to excite much interest. In 1926 the large patent medicine firm, Lehn & Fink, 
announced a series of awards for essays on how to stop price cutting and named 
Senator Arthur Capper of Kansas as chairman of the committee of judges. The 
next year, 1927, Senator Capper joined Congressman Clyde Kelly of Pennsylvania 
in the sponsorship of a bill to grant to brand manufacturers the right to fix retail 
prices on their products. The Capper-Kelly bill of 1927 was very much like the 
newly proposed Federal legislation referred to by the General Electric Co. in its 
letter to dealers a few weeks ago. Thus, price-fixing advocates have come round 
full circle. 

In 1931, after the House had passed this price-fixing proposal, the Senate 
turned it down, and price-fixing lobbies shifted their pressures away from the 
Songress toward the State legislatures. During the 5 years the bill was before 
Songress, its passage had been one of the chief editorial objectives of the leading 
advertising trade journal of the time, Printers’ Ink. And no wonder. Retail 
prices enforceable at law granted to brand advertisers an extended opportunity 
to bulwark whatever noncompetitive status they could achieve through the 
pressure of their advertising appropriations. As evidenced by testimony before 
congressional committees during this time, price fixing was backed chiefly by 
the brand advertisers who were the audience of Printers’ Ink. Retailers were, 
in the main, either opposed to the Capper-Kelly bill, or largely indifferent to it. 

The depression gave the brand advertisers some rank-and-file allies, and pro- 
vided a popular appeal for price fixing under the sympathetic misnomer “fair 
trade.” And right along with the depression came the big development of 
chainstores. Against the chainstores, the independent retailer and the brand 
advertiser have a common bond. The reason for the independent’s opposition to 
chains is obvious. Manufacturer opposition lies in the fact that until chain re- 
tailing grew important, most large brand advertisers were in the enviable posi- 
tion of big fellows dealing with thousands of smaller fellows. Their bargaining 
position with the distributive trades was well nigh impregnable. They could 
force independent retailers to stock their brands through their advertising, which 
sent consumers asking for their products. And they could with relative im- 
punity shut a retailer off if he failed to toe the line. The chainstore controlling 
hundreds of outlets was, on the contrary, no little fellow. In economic power 
the chain frequently was able to match many a brand advertiser. And the man- 
ufacturer who attempted to punish a chain by cutting off its supply of his prod- 
uct did it at the sacrifice of a significant volume of his own sales. Hence, in 
the eyes of brand advertisers, chainstore retailing was growing too big for its 
breeches. 

But the chainstores were doing even more—they were developing some special 
teeth of their own. Chains could, and did, establish their own house brands 
to compete with nationally advertised products. Worse still from the point of 
view of the brand advertisers, chains diverted to their own use some of the 
market power created by these national brands. They sold them at cut prices— 
sometimes lower than the wholesale prices which they charged the independent 
retailers for the same goods. The better known the brand and the more widely 
known its traditional price, the better it served to bring in chainstore customers. 

This was adding insult to injury, and national advertisers fumed. They called 
chainstores thieves, robbers, and pirates who stole a manufacturer’s prime as- 
set—the public goodwill and acceptance of his product which he (the manu- 
facturer) had bought and paid for with his advertising and to which he therefore 
had exclusive rights. The fact that the ultimate consumer who bought the 
highly advertised product had actnally footed the bill for the advertising ex- 
penditure seemed to escape the attention of the advertisers. 

This chain-versus-brand controvery and the depression hit together. Under 
the impact of the depression, small retailers went bankrupt in droves. And 
public sympathy flowed out to little business as to the unemployed. In Califor- 








FAIR TRADE 215 


nia, the independent druggists banded together, took over the hoary issue of 
resale price maintenance, and brandished it on behalf of the retailer like an 
avenger’s sword, In the drama and passion of the campaign that followed, the 
nature of the sword’s original forging and purpose was all but lost from sight. 
Price fixing, under the banner of “fair trade,” became a crusade led by a stocky 
heroine known throughout the industry as Dynamite Edna Gleason, Joan of 
Are of the Drug Trade. 

At the time this fiery lady druggist from California was delivering her burn- 
ing oratory on behalf of fair-trade prices at retail druggists’ conventions—dur- 
ing the years 1931, 1932, and 1933—she was convinced, and so were many of her 
cohorts, that the enemy was the drug manufacturer, heretofore the chief advo- 
eate of price fixing. The depression which, along with the chainstores, had 
driven the independent retailer into the price-maintenance camp, had tem- 
porarily diverted manufacturers from price-fixing enthusiasm. Manufacturer 
inventories were heavy. Sales were slow. Volume was moving only through 
cut-price outlets. And in California a special kind of price cutter called the 
“pine-board store’ had sprung up. The pine-board store, a small forerunner 
of the early supermarket and of the discount house of the 1940’s and 1950’s, 
offered low-cost, unvarnished retailing—a vacant store outfitted with a few 
pine-board shelves loaded with self-service merchandise that was offered at 
prices far below those of traditional retailers. Listerine, for example, which 
carried a $1 price on its wrappings and sold for 89 cents in most independent 
stores, was available for 39 cents at pine-board outlets. 

California retailers long had been softer toward price fixing than retailers in 
most other States. Both the druggists and grocers of that State had, in the 
past, been under antitrust indictment for price-fixing activity. And now they 
had little trouble putting through the California State Legislature a version of 
the Capper-Kelly bill which had failed in Congress. That was in 1931. 

This first junior Capper-Kelly bill was called the California Fair Trade Act. 
It permitted a brand manufacturer to sign a contract with a retailer compelling 
that retailer to sell the designated product for a designated price. Few manu- 
facturers, however, even tried the impossible chore of signing up a large enough 
percentage of the retail trade to make the price-fixing privilege meaningful. 
Then, 2 years later, in 1933, California amended the act to provide that when 
and if a manufacturer signed a price-fixing contract with any one retailer in the 
State, this one contract became automatically binding on every single retailer 

handling the product in the State. This widely publicized nonsigner clause, 
together with the steam Dynamite Gleason had generated on behalf of price 
fixing, started the ball rolling for so-called fair trade. By 1938 price-fixing 
laws were on the books in 45 States and Congress had passed the Miller-Tyd- 
ings Act—a national law providing an exemption from Federal antitrust law 
and designed to permit the States to do what they had already done. 

How come little business could suddenly muster such great political stre ngth? 
Since when had the small retailer wielded such a power? 

The answer is that the small retailer was not the power but the front for 
the power. During those years in which price fixing swept through the States 
in the name of the small retailer, most of the money and political direction for 
the lobbying came from bigger operators—and especially from the drug manu- 
facturers, although even so broad a group of manufacturing interests as the 
National Association of Manufacturers appeared on behalf of price fixing before 
congressional committees. 

Since 1938, effectual opposition to price fixing has come primarily from 
supermarket operators and department stores. And the court cases in which 
this oppoistion resulted have involved them and the discount houses which 
sprang up after World War II. These court actions almost ended fair trade 
back in 1951, when the nonsigner clause was held to be unconstitutional by the 
United States Supreme Court. The next years, however, despite strong opposi- 
tion from the Antitrust Division of the Department of Justice, a second Federal 
law permissive to States with price-fixing laws plus nonsigner clauses was passed 
through Congress. That was the McGuire Act of 1951. 

However, between that year and now, one State court after another has 
whittled away at the legalities of fair trade, turning it into what GE now finds 
to be an “unsatisfactory patchwork” for the price fixer. It is because of the 
actions of these States courts that the pressure now may be applied again on 
Congress for an overall, national price-fixing law. 
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IMPLICATIONS 


The point at issue, then, is simply this: The brand manufacturer 
wishes to decide at his time and in his own way when, where and 
how his brand shall be priced at the retail counter, even though that 
counter is the property of another firm and even though the title 
to his product shall have passed from him to the retailer. 


“Fair trade,” as we noted at the outset, is a propaganda term. What actually 
goes on has also been geratly colored by propaganda, much of it provided by 
real experts in the art of nonobjective persuasion—that is, manufacturers and 
trade associations with high stakes in brand names. With respect to retail 
price fixing, the propaganda has jelled in plain misrepresentation and the nub 
of the misrepresentation is found in the standard indictment of the practice of 
loss-leadering (selling below cost). 

The propaganda story on loss-leadering, as with all effective propaganda, is 
quite simple. It runs this way: 

Big and powerful retailers—department stores, mail-order houses, chains, 
supermarkets and discount houses—have the resources to stand the drain of 
deliberately selling goods at a loss while, by so doing, they drive smaller com- 
petitors out of the market. Low retail prices are, therefore, simply part of a 
drive by big retailers to greater market power which, once attained, will be 
reflected in higher prices because these big retailers will have price-cut their 
way into monopoly. 

While they are about it, the brand manufacturers’ propaganda line continues, 
the big retailers also gull the consumer, because their price cuts are made on 
well-known branded goods where price comparisons are easily made; on other 
goods, which are less standard, the big retailers charge profiteering prices that 
go undetected. 

Such propaganda conjures up two helpless victims, the consumer and the 
small retailer, whom the brand manufacturer is determined to rescue from 
future exploitation. The current situation—lower prices for brand-name goods— 
is described as the smile on the villain’s face. 

One of the curious things about this argument is that it is a lineal descendant 
of the argument advanced in the last century against department stores. The 
fact that retailing remains, after all the years of this argument, one of the few 
businesses in which entry still is relatively easy and price competition still an 
important factor is entirely avoided by the propagandists. But that is only 
one fact which the price fixers avoid. There are a number of others. 

Consider the matter of price cuts as lures for consumers. 

In these days when $11 billion worth of advertising per year pounds in the 
ear and wearies the eye of the consumer, many retailers and advertisers must 
strain their resources to sustain promotional outlays, in the hope that they will 
at least stand still and lose no ground in the marketplace. In other words, as 
they seek to lure customers, sellers can and do take losses through promotional! 
competition as well as through price competition. 

From the consumer’s point of view, however, there obviously is no choice be- 
tween the two lures; the price cut always is preferable. To put it another way, 
where the consumer is concerned, the loss-leader is much to be favored over 
increased sales promotion expenditures. And there is not a single argument 
which can be leveled against loss-leadering as a threat to small retailers that is 
not also an argument against any other type of sales promotion that only a 
big retailer can afford. 

The economic strength necessary to sustain selling at a loss for any con- 
siderable period of time is a strength that makes available to whoever possesses 
it all other promotional avenues as well. The cold economic fact is, unfortunately, 
that the little retailer who lacks staying power in a price war also lacks such 
power in a promotional war. He loses either way. But the consumer—the gen- 
eral public—gains far more, obviously, when the competition is on price. If a 
retailer decides to take a loss on his operations in order to promote his competitive 
position and if he takes this loss in the form of price cuts rather than promotional 
outlays, he enlarges the market for goods and contributes to the standard of 
living. 

In point of fact, however, for all the hubbub about loss-leadering, it is a 
rather limited phenomenon on the market place. Here is another place where 
propaganda has been successfully substituted for fact. 

Back in 1951 Canada outlawed price fixing. Brand manufacturers warned 
that disastrous price wars would result from the loss-leadering that would 
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follow. So the Canadian Parliament set up a commission to study loss-leader 
selling. That commission published a report in 1955 after 3 years of detailed 
study and lengthy hearings. 

It found that “sales below net purchase cost for the purpose of increasing 
the seller’s general sales volume are made infrequently, and when such selling 
is engaged in, it is generally for periods of short duration.” The commission 
also found that frequently what appears to be a sale at a loss is, rather, a 
matter of the retailer passing on to the consumer concealed price cuts granted 
him by the manufacturer. As a case in point, the Canadian study reported 
an instance involving the Canadian General Electric Co. which, as it happens, 
is one of the most active supporters of the revival of price fixing in Canada. 

The case cited concerned the sale of a GE floor polisher by a Canadian dis- 
count house for $33.85 when manufacturer’s lowest price to retailers (that is, its 
lowest wholesale price) was listed at $35.43. Here appeared to be an obvious 
sale ata loss. The Canadian inquiry discovered, however, that: 

“In the first place it was found that the floor polishers supplied for the sale 
by the Canadian General Electric Co. had been billed at $35.40, rather than 
$35.48, and that a 2 percent cash discount had been allowed. Then the com- 
pany’s wholesale division had granted Danforth Radio (the retailer) a special 
promotional allowance of $1,477, which covered the period of the sale. * * * 
In response to an inquiry Danforth Radio Co. wrote the commission stating that 
their net cost for the floor polishers in this special sale was $26,784.06 and that 
their selling price was $28,197.05, which figures show a gross profit of $1,412.99.” 
(Report on an Inquiry into Loss-Leader Selling, Department of Justice, Ottawa.) 

In short, the Danforth Radio Co. had decided on a price cut as a sales pro- 
motion. It chose to pass along to consumers in lower prices the promotional 
allowance given by GE. It promoted sales through price rather than through, 
say, a TV spot-advertising campaign. Had the company used the advertising 
allowance for a TV program and sold the floor polishers at a higher price, Cana- 
dian GE presumably would have been happy. 

The practice by brand manufacturers of granting to large retailers large ad- 
vertising allowances has grown enormously in recent years. Our own Federal 
Trade Commission spends a great deal of time tracking down so-called unfair 
allowances—cases where a few supermarkets or department stores are granted 
big advertising allowances that are not made available to the trade as a whole. 
These moneys given by brand advertisers to retailers are supposed to be spent 
on advertising by the retailer, the manufacturers say, even though most of them 
will also tell you that their own national advertising already has presold their 
brands. Obviously, if the national advertising already has presold the brand, 
the advertising allowance to the retailer, if it is spent on further advertising, 
is simply a waste—even from the brander’s viewpoint. But a brand manufac- 
turer, it appears, will choose waste in promotion any old day in preference to 
price cuts by the retailer. It’s not that the advertisers want to rule out price 
cuts as a tool entirely; they make their own now and then—their two-for-the- 
price-of-one deals, their coupon campaigns, their sales prices on last year’s 
models, ete. But these are under their own control. 

The point at issue, then, is simply this: The brand manufacturer wishes to 
decide at his time and in his own way when, where, and how his brand shall be 
priced at the retail counter even though that counter is the property of another 
firm and even though the title to his product, too, shall have passed from him 
to the retailer. It’s a nice setup if you can wangle it. 

It has been wangied. The liquor business in a good many States is operated 
as a manufacturers’ monopoly. If you want to see how far and in what direc- 
tion price fixing can go, take a look at the way the liquor industry operates in 
such a State as California, for example, where price fixing got its real start. 

Retailers in that State are subject to complete domination. Even the hours 
they stay open are dictated, and liquor manufacturers dictate that retailers shall 
work from 6 a. m. to 2 a. m. 7 days a week. All prices are fixed. They are 
fixed by regions—small regions. And the State police power enforces the fixed 
prices. If a retailer is caught selling for a few cents under a manufacturer- 
fixed price, the State government puts him (the retailer) out of business by de- 
priving him of his license. 

There is no loss-leadering in this well-policed retail business. That’s for sure. 
But the life of the liquor retailer is not so good, either. Rules and regulations 
for the operation of his business multiply like rabbits, to the point where it is 
literally impossible for him to operate without violating one or another rule— 
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rules which have the force of law and which the State police enforce. He stays 
in business by doing exactly as he is told. And, typically, he stays in business 
as a small-business man. He doesn’t grow big. The big fellows in his business 
are the branders. 

What all the foregoing adds up to for the consumer is the urgent necessity for 
vigilance. It may be true that a Federal price-fixing law has no chance in this 
session of Congress. But, if nothing gets through this session something very 
well may in the next; if it is not a rewritten Capper-Kelly bill, it will be another 
approach. It is far too much to hope that the drive for the privilege will wither 
away. 

Minority Report, 71st CONGREsS, 1930 


“More and more we find business unwilling to compete or resorting to competi- 
tion in nonessentials only. The spread between the cost of production and the 
price exacted from the consumer has more than doubled in the last 15 years. 
Much of the competition that remains consists in advertising and other dis- 
tributive methods, from which the consumer derives little or no real bene- 
fit. * * * This process cannot go on indefinitely. If businessmen will not 
compete voluntarily, legal means must be found to compel them to do so. Fail- 
ing this, our system is marked for downfall.”—Representative George Huddle- 
ston, Jr., of Alabama, minority report on the Capper-Kelly bill. 


Mr. Kuiamon. I offer the statement of Mrs. Loretta Johnson, the 
vice president, for the record. Her father is critically all and she 
couldn’t stay. It is a short three-page statement and I offer that, Mr. 
Chairman. 

Mr. Mack. That will be received. 

(The document referred to is as follows :) 


STATEMENT PRESENTED ON BEHALF OF THE CONSUMERS’ FEDERATION OF Sr. LOUIS 
AND St. Louis County, By Mrs. Loretta JOHNSON, VICE PRESIDENT OF THE 
CONSUMERS FEDERATION 


The present recession is perhaps as severe as any we have had in the past 21 
years, if not longer. In a buyers market where supply greatly exceeds effective 
demand, inventories greatly increase. These huge quantities of goods on deal- 
ers’ shelves are not unusable surpluses ; they are unsalable surpluses at currently 
prevailing high prices. Effective demand is desire coupled with purchasing 
power ; potential demand is plenty of desire, but an inability to buy because of 
a lack of consumer buying power. In an effort to clear markets of consumers’ 
goods, many dealers take markdowns and have clearance sales. Many dealers 
try to operate on a lower cost, limited service basis, and reduce selling price as 
much as they can and still operate profitably. A good deal of the current re- 
cession may be caused by overproduction, expansion of plant capacity and a 
lack of balance between production and buying power, or consumption. There 
have been significant price reductions in a number of metals, and in other fields, 
but there is still need of further price reductions in many other fields before 
inventories will be reduced enough to end the layoffs that are still taking place, 
and return the unemployed to their jobs. Goods must move off of shelves at 
all levels, in great quantities, before the recession will end. It is because this 
bill, among other reasons, contributes nothing in this direction, but indeed works 
in the opposite direction, that the Consumers Federation of St. Louis and St. 
Louis County is opposed to it. 

We have never had a Federal price-fixing or price-maintenance bill or law 
before and we would like to know why there is a great and urgent need for it 
now, if there is such a need, in the public interest. Is it legal, or constitu- 
tional, or sound economic and public policy to give a manufacturer of branded 
items the power to dictate to distributors of such branded articles control 
of resale prices of dealers with greatly different selling costs? Not all distribu- 
tors have exactly the same selling costs; any more than any others who make 
goods have identical selling costs. Why should the placing of an identifiable 
benchmark or trade name of a product, upon it, give the maker, the vast powers 
to control the selling price to the public. It would appear that a manufacturer 
of a branded item would be entitled to many forms of protection against in- 
fringement, but not to price protection or control over goods he no longer owns, 
but has sold. Is it possible by law, State or Federal, to abolish differences in 
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manufacturing, or selling costs of branded goods, and if not, may we prevent 
dealers from reflecting such lower costs in retail price without depriving such 
lower cost distributors of due process, and important property rights guaran- 
teed them by the United States Constitution? What is there about putting a 
brand name on any item, which makes the manufacturers right in such trade- 
marked goods, so great, that, even after he has sold such items to dealers, at a 
price presumably satisfactory to himself, that we must give the maker a legal 
right to control the pricing policies of distributors? Suppose a distributor is faced 
with the need of reducing price on his entire stock of goods branded and un- 
branded. Suppose such a dealer has an opportunity to move his branded goods 
at a price less than the fixed price, but considerably above the price he paid 
when be bought the items from the manufacturer. Why should he be obliged to 
resell those branded items to the maker, and be denied the right to cut the 
fixed price, sell below a suggested or required price while making a profit that 
is nevertheless entirely satisfactory to himself and to his customer? Under 
H. R. 10527 a distributor may be obliged to check his morning mail, or read 
current advertisements in order to find out how he may legally sell branded 
items he bought from the maker several weeks or months ago. 

Is it not unusual for Federal law to allow an action for injunctive relief 
as well as damages not only to the maker of goods, against a distributor he 
sold the items to, but a like right to sue for an injunction and/or damages, 
in both State and Federal courts to anyone, not parties to the above contract, 
who believes himself injured or about to be injured, by the lowering of price 
to the public on branded items, complete title to which belong to such distributor, 
when bought from the supplier or manufacturer? To operate at capacity 
and maximum earnings, manufacturers often sell not only top, house, or premium 
brands, but also offbrands, or fighting brands. Sometimes, frequently, a dealer 
who buys the top price branded item, meets in competition, multiple brands 
of his and other manufacturers. Often there is little, if any difference in 
quality but significant price differences. Under this bill the consent of the 
maker is essential before he can meet such competition pricewise. 

The United States antitrust laws, the Sherman Act of 1890, the FTC Act 
and the rest of our laws against collusive restraint of trade, came about, as 
a result of a groundswell of public opinion against the vertical and horizontal in- 
tegration of industry during the era of the growth of the great companies and 
combines. The Federal antitrust laws were passed by Congress to protect the 
public and preserve all forms of competition, including price competition. Is H. R. 
10527 motivated by the same high public purpose, or is its objective and end, 
something entirely different. The sponsors, the backers of this effort drastically 
to weaken our Federal antitrust laws, should identify themselves, as I am 
sure many have the past 2 days, and state in the plainest terms what they 
wish to achieve by this bill. I should add before closing that we in St. Louis 
are very proud of Missouri for having been 1 of 3 States who have repeatedly 
rejected fair-trade and other price-fixing schemes as often as efforts have been 
made to enact such laws in Missouri. The consumers Federation of St. Louis and 
St. Louis County urgently asks that you reject this effort to impair, if not to 
destroy, our antitrust laws. 

Can you legalize vertical price control of branded goods without also 
encouraging horizontal conspiracies relative to price control? What will there 
be left for the FTC and the Antitrust Division of the Justice Department to 
do, if this bill becomes law? We cannot blow hot and cold at the same time; 
either we want price fixing or price freedom. Can there be any doubt as to 
which direction in which to go, to promote consumer and public interest. If 
you reject this bill, we are not so simple minded as to believe that your action 
in the public interest, will for any great length of time discourage the price 
fixers. It took no small effort to lobby into law the Miller-Tydings Act, then 
so-called fair trade in 45 States, then the McGuire Act and then when all 
the foregoing failed, now to back H. R. 10527. Even if only partially successful, 
if enacted into law, this bill will richly reward its proponents at the expense 
of the public. 

The battle between the proponents of this bill and its opponents, is not an 
equal one. The resources, the organization, and effort, and skill, is largely 
on the other side. However, we are not afraid or dismayed. It would seem 
that few dealers and fewer manufacturers like price competition. On the record 
of the past 25 years of experience, we have reason to believe the consuming 
public likes all forms of competition. I should imagine we need, not only 
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professing free enterprisers, but also many more practicing free enterprisers. 
Many, such as the backers of this bill give very nominal lip service to a free 
competitive economy and competition. However, what they truly want and 
really believe in, becomes all too apparent, once you carefully read H. R. 10527 
once or twice. May we respectfully urge you to give all of the provisions of 
this bill careful consideration; we further urge you to get all the facts you 
can from truly disinterested and authoritative sources and not just interested 
advocates with an ax to grind. Forty-five State legislatures, and Congress too, 
when it enacted Miller-Tydings and McGuire, did not stand up too well to 
pressure, lobbies, and what we call Government by Western Union. We are 
opposed to this bill for we feel certain it will greatly hurt the consuming public 
and will not help business at all. We hope you may reach the same conclusion 
after you have carefully reviewed all the data and secured all the facts. 


Mr. Kuamon. I also offer for the record a statement of Mrs. Rose 
Kerber who has been with us as a member of the executive committee 
for over 25 years. She will take a minute or two on her statement and 
I will give her my time. She is a member of the executive committee. 
She has fought coal price fixing. She has been a member of the Dairy 
Council and she gives a great deal of her time without any compensa- 
tion to public service. 

Mr. Mack. That will be accepted. 

(The document referred to is as follows :) 





STATEMENT PRESENTED ON BEHALF OF THE CONSUMERS’ FEDERATION OF St. LOUIS 
AND St. Louis County By Mrs. Rose KERBER, MEMBER OF EXECUTIVE BOARD OF 
THE CONSUMERS’ FEDERATION IN OPPOSITION TO H. R. 10527 


On behalf of our organization and myself, I should like to ask your committee 
not to enact this bill into law because we believe it will seriously and adversely 
affect the living standards and the buying power of every family in the country 
that uses any quantity of the type of branded merchandise that this bill deals 
with. 

There have been few times, if any, in the history of our country when inflation 
was so high and when our dollar bought so little. Housewives are given a diffi- 
cult job in attempting to maintain the living standard of the family if bills of this 
nature are enacted. We feel the public is entitled to the right to shop for 
bargains on a competitive-price basis, not only between different brands of goods 
and between branded and unbranded goods, but also between different prices 
that may be available on an identical brand. Consumers everywhere were very 
happy to avail themselves of lower prices on Mixmasters, Shavemasters, and 
many other appliances that heretofore have practiced fair-trade price mainte- 
nance, but who have recently stopped doing so. During the NRA days and since ‘ 
the St. Louis Consumers’ Federation has consistently opposed all forms of 
price fixing and has often gone to our State capital in Jefferson City, Mo., in 
opposition to repeated efforts to pass a fair-trade bill in Missouri. We are 
proud of the fact that Missouri as well as Texas, Vermont, and the District of 
Columbia has never had a fair-trade law. Certainly, those who want such a law 
have tried often enough. If you pass the bill before you, it will confront us 
with something new. For this will be the first time we will have a Federal 
price-fixing law and we in Missouri as well as everyone else in the country will 
not have as wide an opportunity to shop for bargains such as we now enjoy. 
Only last year a milk price-fixing bill was introduced in Missouri. We opposed 
it, but it passed the house and senate in Jefferson City. Happily, the Governor of 
Missouri vetoed it. We have in Missouri successfully fought other attempts at 
price fixing in milk, in coal, and many repeated efforts for fair-trade laws in 
our State. At the present time there are about 15 or 16 States that do not have 
effective fair-trade laws, and as a result of recent court decisions many manu- 
facturers have abandoned the effort to maintain prices everywhere. 

If the bill before you becomes a law, we do not see how it can have any result 
other than to raise prices, maintain prices, and hurt consumers everywhere. 
I do not suppose anyone would seriously contend that laws of this type ever 
result in lower prices. They undoubtedly raise prices in varying degrees. The 
manufacturer of a branded item is probably entitled to every protection except 
price protection. I have never known or heard of a branded article that suffered 
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because people were able to make good buys. Indeed, the more price competition 
we have the greater the degree of reliance of housewives upon well-known or 
established brands. The behavior of the public in 1951 when the Schwegmann 
case was decided shows how buyers behave when they can buy branded goods at 
bargain prices. The same thing, of course, was repeated recently when General 
Electric and many other appliance makers gave up all efforts to maintain prices 
on household and other small appliances. I have been a member of the Con- 
sumers’ Federation of St. Louis and also a member of its executive board for 
many years. We have never seen any type of price control as it was attempted 
in fair-trade laws that we have ever felt we could support. We have always 
strongly opposed any effort to weaken our State and Federal antitrust laws. 
We in St. Louis have always enjoyed free markets and free price competition 
on all types of goods and we certainly hope you will reject this bill and continue 
the present situation in which we in Missouri ourselves have some degree of 
control over the question of price freedom or price fixing within our State. 
We do not believe that a law should be passed in Washington that would permit 
price fixing throughout the country without any regard to local conditions and 
without any regard to different costs of doing business by different types of 
dealers, such as limited-service stores and full-service stores. The way the 
situation has been over the past 20 years or so we in St. Louis have been able 
to compare our prices in Missouri with fair-trade prices in Illinois and, frankly, 
we have preferred our own prices on goods to prices in Illinois where they were 
fair traded. We have made studies of those comparative prices which you 
have in the record of the hearings at the time the McGuire Act was passed. 
People who live in Washington, D. C., or who do business here have also made 
comparisons of prices in the District of Columbia where competition was free 
as it is now and fair-traded prices as they have existed in Maryland and nearby 
Virginia. A glance at those comparative prices as they appear in the hearings 
held before the Committee on the Judiciary of the House of Representatives and 
the United States Senate Committee on Interstate and Foreign Commerce proves 
for us rather conclusively that prices on most goods under conditions of free 
competition are invariably much lower than under conditions of so-called fair 
trade which is just another name for price fixing. The great amount of busi- 
ness done, the stimulation to retail trade that resulted when fair trade was 
abandoned by most of the large appliance manufacturers proves to us that 
what is good for consumers and the public is also good for business. Indeed, 
we feel rather strongly that nothing over a long period can possibly be good 
for business that is harmful to consumers and we certainly are convinced that 
this bill before you is very harmful to consumers and the public everywhere. 
We do not believe that this bill, which gives a manufacturer far greater powers 
that he has ever had over his branded goods after he has sold them to any 
dealer, will work any better than all previous attempts to enact similar laws 
have worked in the past. At least we certainly do hope that they will not be 
any more successful. In opposing earlier bills, our committee and our spokes- 
men have referred to the lobbies advocating fair-trade laws as giving us legisla- 
tion and government by Western Union. Doubtless you will receive many wires 
and letters in an effort to pressure you into enacting this bill into law. We 
earnestly hope that you will try to get all the information that you can from 
civic bodies, professional associations, and other disinterested sources before 
you decide on this bill. We task for no weakening of our Federal antitrust 
laws as this bill does greatly weaken them. The public is entitled to all the 
information it can get about the quality of goods and price and is also entitled 
to price competition. I think we have to quit deluding ourselves. Hither we 
believe in a completely free economy or we do not. Rigged markets and prices 
and severe restrictions dreamed up by interested makers and some sellers of 
goods are not often very helpful to the buying public. Should not the buyers 
and the general public be considered as well as the makers and distributors of 
branded items? We think Congress should strengthen the antitrust Division 
of the Department of Justice, the FTC, and the laws against restraint of trade 
I wish to thank you for allotting me time to appear and we hope you will not 


pass this bill. 

Mr. Kiamon. Now, this bill has extraordinarily novel features. It 
impairs—House bill 10527 impairs to the point of almost total ineffec- 
tiveness the Federal antitrust laws. 
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This bill legalizes vertical price control. It gives, let us say, Gen- 
eral Electric or Sunbeam or Shaeffer, a proprietary interest in the 
product after you have sold it. 

I would like to give you one statement of Mr. Chief Justice Hughes 
—— famous Dr, Miles Laboratory case. The great Chief Justice 
said: 


Once I— 
a manufacturer or vendor— 


part with title to the merchandise the public is entitled to any subsequent 
traffic and competition therein. 

This bill not only gives a manufacturer a proprietary interest after 
he has parted with title completely, but it gives an adversely af- 
fected competitor not party to the contract the same right to sue for 
injunction and damages. 

Mr. Chairman and gentlemen, you have got 21 years of experience 
and 1 or 2 suggestions is all I want to make. I want you to listen. 
I think every man is entitled to be heard. They may be right. Every 
representative of trade groups, every man who has perhaps an ax 
to grind is entitled to be heard. But if you really want the facts, 
as I believe you do, in the public interests, you will take a very short 
time. It won’t take much time. It won’t cost much money. 

Send a circular or a questionnaire to 100 leading law schools, 100 
of the leading universities. Ask the Department of Justice Antitrust 
Division what this will do to the antitrust laws. 

I beg you to get the disinterested opinion of people who will be 
affected. If a retailer could not make a profit in the last 10 years, 
his destiny lies in another direction. 

Mr. Mack. Now, the Chair would like to interrupt you. I would 
like to state, as I stated earlier, for the benefit of everybody present 
that we are running the committee. We make a very thorough study 
of all of these problems. As I indicated, we are very careful to be 
fair with all of the proponents and opponents, and have requested 
information from, I think, every agency of the Government. 

Mr. Kiamon. I know you have. 

Mr. Mack. Thank you. 

Mr. Kiamon. The Federal Trade Commission was here yesterday 
and I heard their statement. It was very good. 

Now, at the time that I spoke against the McGuire Act before 
Congressman Celler and before Senator Johnson of the Commerce 
Committee in the summer 6 years ago, there were in the country 2,000 
discount houses. At that time, 6 years ago, there were 400 in New 
York City alone. The discount houses in New York City alone did 
a volume of a half billion dollars—$500 million. Sixty percent of 
the flat silverware at that time moved through these discount houses. 

As a result of the McGuire Act and because people have to look for 
bargains and because of inflation, in 6 years this shows that you can- 
not hold back by law the inevitable in economics, because in the last 6 
years discount houses increased fivefold. Instead of 2,000 throughout 
the country, there are 10,000. Instead of 400 in New York City, 
there are 2,000. You can enforce this law if you do the following: 
Legislate out of existence, if you can, the 10,000 discount houses. Leg- 
islate out of existence the superfood stores, the superdrugstores, repeal 
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completely the antitrust laws, and employ several million police to 
enforce this. 

You will no more enforce price fixing and price rigidity than you 
enforced prohibition. 

I do not say that what you do is of no consequence. It is of very 
much consequence. 

Now, let us take a quick look for just 1 minute at the law. In 1937 
the Miller- Tydings Act was passed. The fair traders said, “We be- 
lieve in States rights.” Let the States fix their own pricing policies. 
It was merely permissive. 

In brief, the Miller-Tydings Act said if a State law allows vertical 
price control on branded goods, the Federal antitrust laws will stand 
aside. 

At that time 17 State legislatures were in session. Every one passed 
a fair-trade law. In Congress Mr. Sam Rayburn got 2,000 wires in 1 
day. If you want Government by Western Union and coercion—you 
know what that pressure is, I do not have to tell you. Ten of those 
seventeen States that enacted fair-trade laws copied the same steno- 
graphic error. That just shows you the degree of the law. 

The reason that what you do is of so much consequence, gentlemen, 
is that from 1937 until Monday, May 21, 1951, in the famous Schweg- 
mann case—Mr. Merrimee dismisses it in one sentence—the Miller- 
Tydings Act was knocked out by a technical error. It was a famous 
decision, a decision of 6 to 3. It said you can’t bind Schwegmann in 
New Orleans. You can’t hold him. You can’t hold a man to a con- 
tract he didn’t sign. He didn’t even see it, much less sign it. 

As a result of that, you had just about what you had the other day 
when General Electric removed price controls. From New York City 
to the Emporium in San Francisco, there are bargains in prices galore. 
You cannot equalize cost of manufacturer. You cannot equalize cost 
of agriculture or retaining at lower costs. It isn’t so much less efficient. 
A lower cost operator has a vested property interest to price accord- 
ingly and give you a lower price. 

The price war didn’t last forever. Retailers don’t commit suicide 
any more than anyone else does. We simply say everybody has vary- 
ing costs and he has a right to reflect those lower costs in lower prices. 
It burned out in about 3 or 4 months. 

In the Palmer-McKeogh, the United States Supreme Court recently 
held that a mail-order house can ship across State lines in interstate 
commerce and, not being bound by fair-trade law, can sell at a lower 
price. 

General Electric said it is unfortunate. 

May I say in all humility when I was here 6 years ago I said this 
thing will not work. You are trying to enact the legal and eco- 
nomically impossible, It will be unenforcible. Events have proven 
it so. Eighteen States, Mr. Gwynne said, knocked it out. Missouri, 
Texas, and Vermont never had it. 

The superdrugstore or superfoodstore does more dollar volume per 
square foot of space and per employee. We have been made great in 
this country by mass production and mass distribution of items, and 
living standards have risen and prices have declined. 

Let me just take a minute or two to dispose of this. I think the 
provision of this bill which gives a person not a party to the contract 
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an action of an injunction against me, an action for damages, though 
he is not party to the contract—I do not want to guess as to the Su- 
preme Court decision. That will be knocked out in my judgment, just 
as McGuire has been in 18 States, because I think if I am a lower cost 
operator with a proprietary interest, I have a vested interest under 
the 14th amendment of the Constitution, under due process to reflect 
my lower cost in a lower price if I wish to do so. 

You have 21 years of history. These people have tried to enact 
the impossible and the inevitable. The reason I say, Mr. Chairman, 
that what you do is of very great consequence is they had an um- 
brella—to be sure, the Supreme Court said it was an illegal umbrella— 
but I want you to know that they reaped billions of dollars in higher 

rices from 1937 to 1951 until the Supreme Court knocked out 
Saudia. 

Then what did they do? Within 6 months of the famous decision 
of Monday, May 21, 1951, in less than 6 months there was a meeting in 
the Waldorf Astoria Hotel. The American Fair Trade Council met, 
John Anderson’s group. Anderson called this Operation Restora- 
tion. They were going to reverse by legislation the Supreme Court 
decision and they did. It was a beautiful lobbying job. And now 
it happened again that they tried to repeal the law of supply and 
demand. It was as effective as prohibition. It was as effective as the 
Miller-Tydings Act. People will shop for values and decent values. 

Now, what did McGuire do? It lasted 6 years, from December 
1952 until now. Was it of no consequence. Miller-Tydings for 14 
years permitted price fixing and price-fixing practices and impaired 
a free competitive enterprise system in branded merchandise. Mce- 
Guire did it for 6 years. 

If this legislation should be passed and passed in the House, I hope 
and pray the President will not sign it. But if he does, it will give 
them another umbrella for a few years and the rewards will be rich, 
but the consumers will do everything they can to avoid it. You might 
as well take the lights out of this room and put tallow candles in here. 
The discount houses are here to stay because they perform an economic 
function. They have lower cost operations. 

The superdrugstore is here to stay. The superfoodstore is here to 
stay. You might as well tell Caterpillar and John Deere to quit 
making harvesters, reapers, and combines. American ingenuity, I 
think, is without end. 

Inflation is impairing the living standards of everyone in this 
country. With America’s great productive capacity, there is a com- 
parison between inflation and our productive capacity. If inflation 
mereases 50 percent and productive capacity increases 50 percent, 
there has been an offset and that is a bar—at least it is a weapon 
against inflation. But if you restrict my choice, I have a right to 
buy not only branded and unbranded merchandise; I have a right to 
shop for a Mixmaster, a Shavemaster, a General Electric portable 
TV set, the identical products in channels of different cost areas. 

Manufacturers are receptive to new techniques. They have to be. 
General Electric does a wonderful job. If General Electric didn’t 
adopt a new technique, Westinghouse adopts it and it cuts its unit 
cost. 
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American industry is very progressive and does a wonderful job. 
American agriculture is progressive and does a wonderful job. The 
harvester and the reaper and the combine have meant more production 
on perhaps less acreage with less manpower. 

So, in agriculture and in marketing we have to give them both— 
rather, in agriculture production and manufacturing, we have to give 
them a vote of confidence. Here they are trying to repeal the law of 
supply and demand. 

Mr. Mack. I would like to know, when you complete your state- 
ment, if we could ask you some questions? 

Mr. Kiamon. Yes, sir. 

Mr. Mack. Are you about to complete your statement ? 

Mr. Kiamon. Yes, sir. Gentlemen, I am going to cooperate with 
you. I appreciate your statement at the beginning, Mr. Chairman. 
I want you to know that in all truth I have the highest degree of 
confidence in the integrity and the public motivation of your fine 
committee. You showed that when you treated Father McEwen so 
very well. I wanted to say you may ask any questions and I will 
be happy to answer them if I can. We agree a thousand percent with 
Father McEwen. 

He made a fine statement and he is a great man. We agree with 
Dr. Lee from the Geneva University in Beaver Falls. And we agree 
with the statement that will be put in the record by the farmers’ 
committee. 

You don’t see any representatives of labor here, any statement of 
these people who have an ax to grind. They say they represent 
2 million retailers. May we say that although they are inarticulate 
we are trying to say something for the 165 million consumers, and I 
beg you, Mr. Chairman, very earnestly, look beyond the people in this 
room. Look beyond your limitations of time. And look at the people 
who voted for you. Look at the people in your constituency. These 
people are inarticulate consumers, but they are voters. 

Mr. Mack. I want to interrupt you. 

Mr. Kiamon. Very well. I will answer questions as you say. 

Mr. Mack. I want to mention the subject matter before us. You 
have reflected upon the integrity of the Congress. I think that our 
record is very clear as to what we do and who we look to and the fact 
that we have representatives of various groups here is not a reflection 
upon the Congress at all. 

Mr. Kiamon. Certainly not. 

Mr. Mack. Or this committee. I think we are to be commended 
for it. 

Mr. Kiamon. I have the highest faith in the integrity of the com- 
mittee, sir. 

Mr. Mack. That we took a certain amount of time yesterday with 
Father McEwen has nothing to do with the subject matter either to 
be commended or criticized by other people. I think you will find 
that we have given an equal amount of time to one representative 
previously, and I think you will find that we will give an equal amount 
of time to anyone else. 

Mr. Kiamon. I thank the committee. I have no complaint what- 
soever. 
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Mr. Mack. An equal amount of time to anyone in the future. I 
think our record is very clear and will remain so in the future. But 
in the interests of securing information, we would like to secure 
information from any source and we have traditionally evaluated it. 

Mr. Kiamon. I want to thank you for that. 

Mr. Mack. And we recognize that some people might be somewhat 
prejudiced because of their position, and those things are all evalu- 
ated within the committee. 

Mr. Kiamon. All we want is about 5 more minutes for Mrs. Rose 
Kerber, and then we will be ready to go home. 

Mr. Mack. As I said, it is not my intention to limit your time. I 
do know that we have some questions that we would like to ask. 
You have proceeded now for 30 minutes. I think you indicated that 
you have illness in your family, and you would like to return to St. 
Louis immediately, and for that reason, I took you from the second 
position on the list and put. you in first position. 

Mr. Kiamon. I certainly want to thank you, sir, and Mrs. Kerber 
will speak after I answer your questions for about 5 minutes. She 
just wants to enter a statement in the record. 

Mr. Mack. Any questions, Mr. Avery ? 

Mr. Avery. No questions. I think the witness’ position is clear. 

Mr. Mack. Mr. Dollinger ? 

Mr. Dotirncer. No. 

Mr. Mack. Mr. Moss? 

Mr. Kiamon. Before you excuse me, I just want to say that I have 
studied marketing for about 30 years ‘and I have observed all kinds 
of markets. I think the best thing we can do with the free and 
competitive markets is to keep our hands off them, and the last per- 
son in the world I would trust to fool with that market, like a four- 
star Solomon in the Middle Ages is an interested party. 

Mr. Atcer. Mr. Chairman 

Mr. Mack. Mr. Moss has something. 

Mr. Moss. Would you like me to yield ? 

Mr. Acer. No. Go ahead. 

Mr. Moss. I was very emphatically interested in the position that 
you have taken. 

Do you have any views on the use of loss leaders? 

Mr. Kramon. Yes, sir, I think a loss lead is a sales-promotional 
device. We have, Mr. Moss, a variety of types of promotion. 

For example, this bill limits or restricts, as you know, competition 
on branded items, price promotion. 

Let me just give you an example. You have advertising and pro- 
motion competition, credit and service competition, and any retailer 
who can arrange that kind of service is definitely entitled to pay for 
it. 

As to a loss leader, that is a good question. Senator Paul Douglas 
said to the proponents, How would you like us to say that no item 
could be sold below invoice, plus, not a profit, but say 6 percent, in 
an effort to prevent the excessive use of loss leads, and I think the 
fair-trade group said, we want nothing to do with that. We want 
fair prices. 

We have a law in Missouri that prevents me from selling cheaper 
in Columbia and breaking your gas station or store and selling for 
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a higher price in Missouri. If I want to sell, say, gasoline as we 
recently did, for 18 and 22 cents a gallon in St. Louis, and not sell 
it throughout the State, I have to show—they used to take a picture 
of it, but now they just get a receipt—I have to show there is a local 
price war and the reason I sell for 23 cents in St. Louis and not 
Columbia is to meet competition. That alone excuses me from lower- 
ing it throughout the State. 

As for the loss lead, here is what these people say, and I think they 
have got a point. I think these people have a point. They say the 
loss lead—for example, I will advertise something at invoice or a 
little below invoice. I will lure you into the store. And then I will 
sandbag you by your buying $15 or $20 worth of stuff where you are 
really paying market. 

The Wall Street Journal in one sentence said, “consumers who 
have to shop for bargains are not that dumb.” Do not let these 
people be solicitors to protect the consumer. She is doing all right. 
She is responsible for 10,000 discount houses. 

Mr. Moss. Do you feel the loss leader is completely valid and 
oroper ¢ 
Mr. Kuamon. Let me say that there have been undoubtedly abuses 
on the loss leads, and I agree with you that there have been. And Iam 
not so sure that I am right. Prof. Paul Douglas may very well be 
right—the former president of the Economic Association—but I want 
you to know 

Mr. Moss. Didn’t you quote Professor Douglas as having been with 
NRA? 

Mr. Kiamon. Yes. He organized the Consumers Council at that 
time. I was with him when he sent out these letters. 

Mr. Moss. What was the objective of NRA ? 

Mr. Kiamon. The objective of NRA was a sort of antidepression 
device. These people propose this as an antirecession and antidepres- 
sion device. 

I think Bernard Baruch knows his facts, and he is at the opposite 
end of Mr. Mermey. 

Let us stick to the point. The NRA—the purpose of the NRA—it 
came after the greatest depression in our history. We now have 5 
million unemployed. 

Mr. Moss. Mr. Baruch, as I recall, has in recent years on a number 
of occasions suggested that a more comprehensive system of price 
control would be proper. 

Mr. Kiamon. That is news to me, because I read the newspaper dis- 
patches a week or two ago and Mr. Baruch said this. I quote: 

Mr. Moss. I am thinking of the time at the beginning of the Korean 
war. 

Mr. Kiamon. He said every single depression is ushered in by sky- 
high inventories and before people can be called back to jobs, you have 
got to move these inventories off the retail and wholesale and manufac- 
turing shelves. 

The way to move them off the retailers’ shelves is what happened in 
New York when General Electric pitched fair trade. You will never 
move these things off the retail 








Mr. Moss. Let us just assume you are right fora moment. The only 
way to move these inventories is to take them and cut them down to 
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cost or below. Put them in the hands of a few of the larger organiza- 
tions to promote and to undercut the inventory values of their smaller 
competitors. 

Is that the type of economy which you feel reflects favorably on the 

country ‘ 
Mr. Wiki: I can only say I do not believe these people are moti- 
vated by malice. We have a campaign on autos, “You Auto Buy Cars.” 
You would sell those cars if you would reduce the price. You will 
never move these inventories unless you allow price freedom. 

This bill prolongs the recession and depression. It will not cure it. 

Mr. Moss. Now, in automobiles, there is a means whereby they can 
effectively control prices 

Mr. Kiamon. No, sir. 

Mr. Moss. Without a fair trade law. They have—— 

Mr. Kiamon. No. 

Mr. Moss. Franchises with their dealers. They do franchise their 
dealers, and they can spell out very specific requirements in that 
franchise as to price maintenance. 

Mr. Kiamon. You are absolutely right. On consignment selling 
and the establishment of franchises they can control the price. You 
are correct. Listen to this. 

Mr. Moss. How about 

Mr. Kiamon. I want to finish the answer. 

Turn on your TV tonight and you will find General Electric, Sun- 
beam, and others advertising. The manufacturer does a great deal of 
carrying of the marketing ball. His job is to get the greatest out of 
his advertising. Whether it is a food product, whether it is a drug 
product, whether it is an appliance product, to get the best out of this 
advertising, it must be available at every conceivable exposure point 
of sale. The manufacturer needs the discount house. He needs the 
superdrug and the superfood store and the independents. 

Mr, Moss. Can he have both ? 

Mr. Kiamon. Yes; he can. 

Mr. Moss. The discount house is selling at prices below advertis- 
ing and prices below the independent’s cost. Can he have both? 

Mr. Kiamon. The manufacturer must have all, not both. In other 
words, I debated with Mr. Sheaffer in 1948 

Mr. Moss. May I ask you this question? How many businesses 
have you operated ? 

Mr. Kiamon, Sir? 

Mr. Moss. How many businesses have you operated ? 

Mr. Kuiamon. I worked whenever I was a student. I worked in the 
summer. I have taught all of my life. I have been a professor of 
marketing and a professor of economics and law. I have never 
operated my own business. 

Mr. Moss. I have thrown out of businesses I have operated lines that 
— to the point where I could no longer afford to keep them on 
my shelf. 

Mr. Kxiamon. You have every right to do so. No question about 
that. But don’t try to make—— 

Mr. Moss. And you certainly are reducing the points of outlets, 
points of exposure—— 

Mr. Kuamon. You are right. 
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Mr. Moss. For the product; are you not? 

Mr. Kiamon. But others are coming in. Let me say this. You and 
T are across the street. I have a discount house; you haven’t. I sell 
below your price. Is it better if I mind my business and you mind 
yours or we mind each others and police our shelves. The last person 
on earth who should tell me how to price is a competitor. 

Mr. Moss. You are going to sell, whether you recognize it or not, 
you are still going to have prices reflected. 

Mr. Kiamon. You are trying to erect a protective tariff in the 
country. I agree with Alexander Hamilton that a protective tariff 
requires me to price according to the manufacturer’s wishes after he 
has sold it to me. 

If this law passes, the retailer will have to read the newspapers to 
find out what he can sell it for. The bill says so. 

Don’t you trust a free enterpriser in a competitive market ? 

Mr. Moss. I trust him most implicitly. 

Mr. Kiamon. I believe in it. 

Mr. Moss. In how many areas do we have the full benefit of compe- 
tition ? 

Mr. Kiamon. I want you to know that General Electric and Sun- 
beam and Sheaffer faithfully believe in price maintenance. They 
tried to enforce it. They dumped it when they had no choice because 
of consumer votes. 

Why did Henry Ford vote to dump the Model T? Because every- 
body voted for something else. 

Mr. Moss. I think that is beyond 

Mr. Kuamon. Mr. Chairman, why does my putting a brand on a 
ponent give me the right to control the price? Really this whole 

yusiness originated out in California, your State, by a patent attorney, 
and I will tell you that this whole gimmick 

Mr. Moss. I choose to believe it originated because of the election 
of judgment in the legislature. 

Mr. Kiamon. Very well, Mr. Moss. Let me ask you one question 
here. 

Mr. Moss. I want you to know that I resent most deeply, because I 
on many occasions have taken very unpopular sides, the continued 
implication that Congress only reacts to pressure. We try to react 
through reason. 

Mr. Kiamon. There are two instances in your State that I want 
vou to know about. 

Mr. Mack. In fairness, I believe that the committee should be able 
to ask the questions. 

Mr. Kiamon. I’m sorry. 

Mr. Mack. The committee members should be entitled to make 
statements. 

Mr. Moss. Is fair trade the only device that brings about effective 
price fixing ¢ 

Mr. Kiamon. No; of course not. There are all sorts of collusive 
restraints of trade. There are other divisions of the Department of 
Justice besides 

Mr. Moss. Let us take those not in restraint of trade. Let us take 
the ever-expanding markets. You mentioned the supermarkets, 
superdrugs, these large chain distributing organizations frequently 
controlling both their wholesale and retail distribution. 
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Mr. Kiamon. Forward and vertical integration. You are right: 

Mr. Moss. What is the tendency in most of them? Isn’t it to a 
greater number of private brands? 

Mr. Kiamon. Yes. 

Mr. Moss. Which because of national distribution have almost 
reached the point of acceptance. 

Mr. Kiamon. Yes. That is why fair trade is no good in the grocery 
business. 

Mr. Moss. Isn’t there effective price control within those organiza- 
tions? 

Mr. Kuamon. The price is different than the advertised brand. If 
I have only private brands, it is one way of escaping from the 
fixed 

Mr. Moss. Who fixes that brand price ? 

Mr. Kiamon. The man who owns the store. But it is his own 
store. His counter. 

Mr. Moss. All across the Nation—— 

Mr. Kiamon. Yes, sir. 

Mr. Moss. No one else can undercut him. Did you ever find him 
in a discount house ? 

Mr. Kuamon. Not the private brands. You are absolutely right. 

Mr. Moss. isn’t the independent merchant entitled to have products 
in public acceptance that he can rely upon and where he can invest 
his inventory dollars without having them wiped out overnight ? 

Mr. Kiamon. Let him integrate accordingly, but if I sell you some 
goods, I am not going to tell you what to sell them for. 

The true very short cases in California, one was the case of a lady, 
or a man, who sold a bottle of excellent California wine for 50 cents 
below the fixed price. 

Mr. Moss. That was not under fair trade. That was the State 
liquor control act. 

Mr. Kiamon. The police converged. The fellow who committed 
the hideous crime of selling it for 50 cents less fainted dead away. 
They presented it to the grand jury and they couldn’t get an indict- 
ment. The grand jury took the name of the store and the result was 
that they had to indict him by information. 

One other short one. You give this trademark—— 

Mr. Moss. Did you clear up the fact that that was not under the 
fair trade laws? 

Mr. Kiamon. I think you have already done so. Fair trade has 
the same effects. 

Now, let me say this, that that was under criminal proceeding. 
You are right. 

If I invent something, sir, if I process a product, you give me a 
legal monopoly for 174 years as a reward for my inventiveness. 
But what is there about a trademark that is so inventive that you give 
them these vast pricing powers ? 

There will be a multiplication of brands. You will sell these prod- 
ucts at fixed prices in Texas, Missouri, and Vermont, and we tried to 
keep it out of Missouri. This is the antithesis of the antitrust laws. 

May I say if you are going to pass this bill, I beg you fo do one 
thing; pass it in its present form without modification because I hope 
devoutly the Supreme Court will do to it what it did to McGuire. 
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Mr. Moss. I hope devoutly that we will exercise our good judgment. 

Mr. Kriamon. I am sure you did. 

Mr. Moss. Our good judgment in sending up everything. 

Mr. Kiamon. I am sure you will. 

Mr. Moss. I have no more questions. 

Mr. Mack. Thank you very kindly for your testimony. 

Mr. Kiamon. Mrs. Rose Kerber has just one sentence. 

Mr. Mack. I don’t have her on my list of witnesses. 

Mr. Kiamon. I received a wire from the committee clerk, Mr. 
Williamson, in response to mine that said that the Consumers’ Fed- 
eration of St. Louis would be allowed to have me speak for it both 
as an individual and representing the council, and two witnesses from 
the Consumers’ Federation. She won’t take more than 2 minutes, 
Mr. Chairman. 

Mr. Mack. Well, you have consumed 40 minutes. 

Mr. Kiamon. May Mrs. Kerber enter her statement in the record, 
Mr. Chairman ? 

Mr. Mack. Yes. I would be very happy to have her submit her 
statement for the record at this point. 

If she desires to testify —— 

Mr. Kiamon. We won’t be able to wait for her. If you can give 
her 30 seconds just to submit it 

Mr. Mack. No, I can’t give her any time right at this time because 
I do not have her name on the witness list. Now, if she would like 
to submit her statement at this point, the committee would be very 
happy—— 

Mr. Kiamon. We appreciate your kindness and I think that would 
be sufficient. 

Mr. Mack. If she desires to wait until next week, she can have 
whatever time she needs. 

Mr. Kiamon. Since she will not have a chance to testify at all— 
we are going to be driving home, starting immediately—could Mrs. 
Loretta ‘Johnson, whose father is critically ill, Mrs. Kerber and my- 
self have about a week’s time to present ‘exhibits for the record or 
statements on that since she will not have a chance to testify? I 
would appreciate it. 

Mr. Mack. The committee is very happy to receive exhibits at any 
time. 

Mr. Kiamon. Yes, sir. 

Mr. Mack. We would be very glad to receive any supplemental 
statements you care to have and if we think it is in order to have 
them included in the reeord— 

Mr. Kiamon. I think that is very fair. 

Mr. Mack. We will include them. I am very sorry I do not have 
these other witnesses on my list, and I presume there was an error 
on our part, 

Mr. Kramon. I am sorry. The wire from Mr. Williamson said, 
“You and two representatives of the council may testify,” but we ap- 
preciate your courtesy. 

Mr. Mack. Well, we would be very happy to have them testify, but 
not at this time. 

Mr. Kriamon. Thank you so much. And we will submit our ex- 
hibits. I appreciate your kindness. 
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Mr. Mack. Thank you. 

Mr. Kiamon. I would like the record to show that I have sub- 
mitted for the record my own 9-page summary of my statement. 
Secondly, I submitted the Consumer Reports. Third, I submitted the 
statement with the consent of the committee of Mrs. Johnson and 
Mrs. Kerber. 

Mr. Mack. I want to check with the clerk to see if that is not the 
situation. Those names do not appear on the list. 

Mr. Painrer. We had Mr. Klamon listed as representing the group. 

Mr. Kuamon. I have no objection. I want to thank you very much. 

Mr. Mack. The committee will receive all of the statements for 
the record at this point. 

Mr. Kiamon. That is very satisfactory. 

a Mack. And their statements will follow yours, if that is agree- 
able. 

Mr. Kiamon. Thank you very much. Thank you, gentlemen of the 
committee. 

Mr. Mack. Thank you. 

Our next witness is Mrs. Peggy McDevitt of the American Book- 
sellers Association. 


STATEMENT OF PEGGY McDEVITT, AMERICAN BOOKSELLERS 
ASSOCIATION, INC. 


Mr. Mack. Mrs. McDevitt, we welcome you. 

Mrs. McDevirr. Thank you. 

My name is Peggy McDevitt. I live at 375 Clifton Avenue, New- 
ark, N. J. Ihave been in the book business for 22 years and now own 
the Carteret Bookshop, a personal bookstore at 8 Commerce Street, 
Newark, N. J. I am a nominee for the board of directors of the 
American Booksellers Association and am now speaking for that 
organization. 

The American Booksellers Association is a trade association of 
over 1,400 stores and its membership does an estimated 90 percent 
of all new trade book business at retail in the United States. Though 
we number among our members a few of the larger department stores 
with book departments, and 2 or 3 chainstore operations, the main 
portion of our membership is made up of small retailers doing be- 
tween $25,000 and $100,000 gross business per year. 

We urge the enactment of H. R. 10527 because we booksellers realize 
we must have Federal protection to enable us to survive. 

My first point is that the continued existence of retail bookstores 
is in the public interest. Books are merchandise, but they are also 
something more. In these times of conflict between communism and 
democracy, and of keen interest in scientific aims and achievements, 
the expression in permanent form of carefully worked out thoughts 
and ideas and adequate information on past and present developments 
is of paramount importance. Well-trained and better educated citi- 
zens are more necessary than ever in this rapidly changing world. I 
shall not labor the argument that the economic collapse of the book 
industry in the United States would be a public disaster. 

I believe that personal bookstores are the backbone of the book 
industry and that their existence is essential unless we are willing to 
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narrow the book market and lower the level of education, in the 
United States. Discount houses and general merchandise stores 
which have cut-price book departments do not carry complete lines 
of books but only best sellers and the fastest moving staples. 

It is these retail general book outlets which stock and sell books 
on many different subjects. The book industry as we know it today 
could not exist without these booksellers. Without personal book- 
stores, many fine books will not be published because the publishers 
will have no place to sell them. The only books publishers will be 
able .to issue are those mass-market books with an assured sale. 
Scholarly books will no longer be profitable. Therefore, they will 
not be published and will not be available to the public even through 
our free-library system. New authors will be too much of a gamble 
for the publishers to consider. The books essential to students for 
special work, and those on special subjects, for business and industry, 
will have too small a sale to make it worthwhile for a publisher to 
invest his money in them. 

My second point is that the margin of profit of retail bookstores is 
so small that maintenance of list prices is essential for their economic 
existence. 

According to the most recent survey conducted by our organization, 
the typical bookseller can only hope to earn a 2- to 4-percent profit and 
that on an extremely scanty volume of business. The first item on the 
survey list, the cost of the stock, reflects the necessity for an average 
discount of 37 percent, all of which must be retained in the resale price 
if a modest profit is to remain. This minimum requirement is impos- 
sible if prices are cut. Our volume is small and we cannot continue 
in business if all we sell are books of special interest and service items: 
We must also have the volume and profits of best sellers. 

It is worth noting on the survey that salaries and wages are by far 
the heaviest items of bookstore operation. The livelihood of many 
people, in addition to the proprietors, will disappear if personal book- 
stores are forced out of business. 

Mr. Avery. Mrs. McDevitt, could I interrupt you? You have heard 
the bell calling us over to the floor. 

I would like to ask one question. New Jersey does have fair-trade 
legislation ; is that right ? 

Mrs. McDevirr. Yes, sir. 

Mr. Avery. So as far as your own situation is concerned, the pas- 
sage of this bill is not particularly 

Mr. McDevirr. It has not been enforced in New Jersey. It is not 
enforced. I have an example in my statement of something that hap- 
pened to me right in Newark. 

Mr. Avery. Your position, then, is that it is the responsibility of 
the Federal Government to enforce New Jersey law even though the 
State takes the position it is not in the public interest. 

Mrs. McDevirr. That is correct, sir. 

Mr. Avery. Well, I am not sure that I agree with you on that, but 
I wanted to get your thinking on that and also clarify the situation in 
New Jersey. That is all. 

Mr. Do.utncer. Let me ask a question at this point. How would 
this legislation affect the book clubs, the Book-of-the-Month Club, and 
so on? 
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Mrs. McDevirr. That is also in my statement. 

Mr. Dotirncer. I was anticipating you. Go ahead. I’m sorry. 
You may proceed. 

Mrs. McDevitt. Price cutting on a few top titles makes some people 
unwilling to buy any book at a normal price. Price cutting in our 
business has aroused public suspicion of overpricing, despite the fact 
that our average retail price structure has risen about 64 percent since 
1941, compared with the total national retail price index which has 
gone up about 100 percent in that time. 

My third point is that pricecutting in the book industry, unless 
stopped, will ultimately eliminate all personal bookstores. 

There are now three main sources of price cutting in the book busi- 
ness. The first is the pricecutting of the giant general merchandisers 
which use books as loss leaders. This permits a general merchandise 
price cutter to refer for adverse price comparison to bookstores where 
the same books are to be purchased at list prices. 

An example of this kind of competition ee to me recently. 
I had sold a customer the American College Dictionary which Ran- 
dom House, the publisher, had priced at $6. The customer subse- 
quently purchased the same book from Klein’s for $3.95, and returned 
the copy he had purchased from me. I realized that Klein’s loss on 
that sale could be made up on higher profits in another department. 
We booksellers, however, do not have ready-to-wear and other items 
to compete with this price cutter. 

I sincerely believe that most price cutters are nonbook-minded mer- 
chandisers. They care nothing for the welfare of the national retail 
book market. If at anytime their sales of books without a reason- 
able profit become too large, they will simply eliminate the sale of 
books. By then, many retail booksellers will have been forced out of 
business, 

One further effect of price cutting is the fact that it has discour- 
aged the opening of new bookstores by the younger generation. This 
is an ominous portent for the future. 

We strongly urge you to pass H. R. 10527. It will not only be the 
salvation of our business but will enable us to continue our part in the 
education of the citizens of our wonderful country. 

Mr. Do.iincer (presiding). Mrs. McDevitt, you said you would 
cover that question of book clubs in your statement. 

Mrs. McDevrrr. In the complete statement. I thought I had only 
5 minutes. 

Mr. Dotiincer. I see what you did. You say here on page 6: 

The third source of price cutting is the national book clubs which acquire 
their books at a fraction of their cost to bookstores. This type of cut-price 
competition occurs solely in the book trade and I will not go into it in view 
of the broader problems which H. R. 10527 seeks to solve. 

Mrs. McDevirr. That is right. 

Mr. Dotiincer. Would the provisions of H. R. 10527 abolish those 
book clubs ? 

Mrs. McDevirr. I think it would be a restraining influence. I 
think they would not be able to get the books from the publishers at 
such a low price and therefore they could offer the same merchandise. 

Mr. Doturncer. If perchance they got the books from the publisher 
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at the lower price because of mass purchasing power, would they be 
able then to sell the books to their members at a lower price? 
Mrs. McDevirr. Not if you pass this bill. 
Mr. Do.i1NGer. That is what I wanted to know. 
Mrs. McDevirr. No. 


Mr. Doriincer. I have no further questions. Thank you very 
much. 


There are some witnesses who wanted to submit a statement for 
the record. If they wish to do so at this time, I will call upon them 
and give them that opportunity. 

Mr. Nicholas Gesoalde and Mr. Greenberg. I understand both of 
you gentlemen want to submit your statements at this time. 

Mr. Gesoatpe. Yes, sir. 

(Mr. Gesoalde’s prepared statement is as follows :) 


PRESENTATION SUBMITTED BY NICHOLAS S. GESOALDE, EXECUTIVE SECRETARY, 
PHARMACEUTICAL SOCIETY OF THE STATE OF NEw YORK 


Mr. Chairmen and members of the committee, my name is Nicholas S. 
resoalde. I reside at 233 Schenck Avenue, Great Neck, N. Y., and I am the 
executive secretary of the Pharmaceutical Society of the State of New York. 

Thank you for the opportunity you have afforded me to present my views on 
the Harris bill, H. R. 10527. 

It is not our intention to discuss all the questions relating to the adoption 
of a Federal fair-trade law, since that has already been done with great 
competence by Mr. Maurice Mermey, director of the Bureau of Education on 
Fair Trade, and others. 

I was admitted to the practice of pharmacy in the State of New York back 
in 1906, every day of 52 years ago. I saw generations of children grow to 
manhood and was lay confessor to many families and their intimate problems 
in my typical corner drugstore. I was more than just a merchandiser. My 
open door led to what amounted to a community center—just like the many 
other corner drugstores in my State and in every other State—ministering to 
a cross section of this country of ours, in sickness and in health. 

The intangibles of neighborly interest and concern cannot be duplicated by 
any supermarket, chain, or department store. Let us keep these little busi- 
nesses a continuing symbol of the American tradition. That little-business man, 
the independent pharmacist, is one of the indispensable ingredients of our 
national economy. In my many years as business manager and secretary of 
my society I have visited every part of the State of New York. Our members 
serve communities ranging from the metropolis of New York City to the smallest 
hamlet and rural community. No matter how frequent or infrequent the turn- 
over of their merchandise, their pharmacies must carry medicaments and other 
products for every eventuality and emergency. 

I well remember the Dark Ages prior to 1934, the commencement of the 
fair-trade era in my State. I witnessed cutthroat pirates and giant chain 
operations open up in the vicinity of long-established little local businessmen. 
By their predatory tactics and price-bait schemes they would cause the collapse 
of these little merchants, depriving that city or town of their many services— 
not only business services—but civic and community services as well. 

After these vultures eliminated the little independents, they quickly also 
dropped the phony bargains used as bait. However, after fair trade was estab- 
lished, the little business was able to survive, until the last few years when fair 
trade started to be undermined. 

Price wars only destroy little business and the established goodwill of 
branded products—they do not help the consumer or our Nation’s economy. 

A dramatie recent example was related to me as occurring in Kansas City, 
Kans., when the electric appliance manufacturers went off fair trade. There used 
to be 23 appliance retailers, now there are 2. Comparable destruction, not only of 
little places of business, but of the old-fashioned incentive of establishing inde- 
pendent, self-reliant business, is the pattern throughout the country. 
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The Main Streets of America are becoming our modern ghost towns. Every 
“store to let” sign is a symbol of a hope destroyed, a taxpayer and civic support 
lost to his community. 

To me the fair-trade price is the lowest, the minimum price for which I could 
sell the item and still remain in business and make a fair, honest livelihood. 

Fair trade is a fair fight, with Marquis of Queensberry rules against hitting 
below the belt. I’ve never been afraid of big business competition and I hope it 
never ceases. All I ask for is fair play. 

If emasculation of fair trade will make it profitless to carry the many items 
which are the bread-and-butter of the retail pharmacy, it is almost inevitable that 
many, many pharmacies, not only in the high-overhead areas of the big cities, but 
also in the low-volume farming and small-town areas as well, will either be 
plunged into insolvency or be driven down to an increasingly lower standard of 
living. Besides the impact of the local retailer who needs the trading fair of 
fair trade, the entire local community would be adversely affected. 

Can the absentee owner of a chain operation be available when sickness strikes 
very inconsiderately after business hours? Our rank-and-file independent 
pharmacy owners could fill your records with heart-warming incidents of in- 
dispensable aid rendered when and where it was desperately needed—of pre- 
scriptions filled and delivered at night—of innumerable services which cannot be 
assessed and appraised in dollars and cents. But plaudits do not pay rent or 
provide a living. A healthy economy is a balanced economy. The decentralized 
distribution network of the little retail stores, providing an American livelihood 
for our American middle-class citizens can be despoiled and destroyed only at 
the peril of our American way of life. The keystone to the arch of our economy 
is balance. Balance in Government, where the judiciary should not encroach 
on the legislature in establishing economic policy. Balance in the legitimate 
pursuits of happiness and livelihood, where concentration of capital by giant 
retail operations should not be permitted to overwhelm the little-business man 
who has his own contribution to make to our country’s economy. 

It is my own contention that present circumstances pose a great peril to the 
small-business man. Indeed, the peril confronts not only him but our entire 
free-enterprise system, of which he is an integral part. 

The issue may best be summed up by asking whether we want an economy 
dominated by absentee ownership and hired hands, or an economy in which the 
little-business man has an equal opportunity with the big-business man to work, 
prosper and make his contribution to this great country of ours. 

We are certain as to the answer which the members of this committee, and of 
the Congress as a whole, will give. 

Without becoming fulsome about the good old days, we feel that fair trade 
preserves what is best in our national economy, fortifying the proud, independ- 
ent spirit which has made the Main Streets of America the principal factor in 
our march forward. If the Harris bill is not passed, we fear that small business 
will be severely damaged, making the independent, self-reliant merchant as ex- 
tinct as the cigarstore Indian or any of the other symbols of days gone by. 

We in New York State consider the contribution made to the economy by the 
small businessman too important and too valuable to permit unrestricted price- 
cutting and jungle warfare to dominate the market place. We consider fair 
trade too vital a part of our distribution system to permit a repetition of the 
price wars that shook New York and other large cities after the Schwegmann 
decision of the Supreme Court in 1951. 

Signs are already appearing that point to a recurrence of damaging, sense- 
less price warfare. The rising numbers of bankruptcies and failures, which 
can be attributed only in part to the current recession, can be charged to the 
sabotage of fair trade. 

Without the bulwark of fair trade, it is our contention that many retail 
pharmacies would have to curtail their services, and a sizable number would 
have to close their doors. 

I believe that because of my more than half-century association and interest 
in the little, independent retailers of our Nation I can and do speak for them. 
I feel privileged in their behalf to respectfully urge this committee to give 
favorable consideration to the Harris bill, H. R. 10527. 


Mr. Doti1ncer. Do you wish to submit your statement. If you do, 
I will give you that opportunity. 
Mr. Greenserc. Did you ask that I submit my statement ? 
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Mr. Dotuincer. Yes, sir. 
Mr. Greenserc. I would like to make one quick comment, if possible. 


STATEMENT OF EMIL GREENBERG, GENERAL COUNSEL, PHARMA- 
CEUTICAL SOCIETY OF THE STATE OF NEW YORK 


Mr. GreenserG. One of the gentlemen who just stepped out—I 
didn’t get his name—asked the prior witness as to whether in New 
Jersey she wished now Federal legislation because of the fact that 
New Jersey itself or the individual States found that although they 
do have fair trade legislation they can’t enforce it. 

I do want to just state this for the record, and it is important. 

In New York State we have a similar experience and within the 
State of New York we do have such enforcement as New York can 
have. But because of the complex economy of our country, we cannot 
have a Balkanization and despite the efforts of any individual States, 
unless there is a pattern throughout the Nation, national distributors 
could not come into any State that does have an enforcement and give 
them permissive enforcement because as General Electric had, 
whether we had enforcement in New York State, because of other 
national effects, they had to abandon their policy, and because of 
permissive legislation, we must have a Federal pattern and the State 
can then take care of themselves. 

Mr. Doturncer. Thank you very much. 

(Mr. Greenberg’s prepared statement follows :) 





PRESENTATION SUBMITTED BY EMIL GREENBERG, GENERAL COUNSEL, PHARMACEUTI- 
CAL SOCIETY OF THE STATE OF NEW YORK 


Mr. Chairman and gentlemen, my name is Emil Greenberg and I reside at 
25 Dover Street, Brooklyn, N. Y. I am the general counsel for the Pharmaceuti- 
cal Society of the State of New York. 

I wish to emphasize a number of points which, on the basis of our experience 
in New York State, seem to us of great importance and deserve your earnest 
consideration. 

The first point is that recent fair-trade cases show that our courts are making 
policy judgments based on the economic theories or predilections of their judges. 
In situations that are obviously identical, we have seen one court hand down one 
decision and another court a diametrically opposite decision, thus creating a 
patchwork of enforcement that is wholly inequitable and unfair. 

Economic policy decisions are highly inappropriate for the courts since they 
are the province of our legislature. In connection with fair trade, it is most 
significant to note that, despite the many adverse court decisions that have been 
promulgated, no State fair trade law has ever been repealed. Indeed, in one 
State—Virginia—the legislature has reenacted a fair-trade law that had been 
rendered ineffective by the State courts, making certain, at the same time that 
it will henceforth remain tamperproof. 

Congress, for its part, has demonstrated overwhelmingly—and on a bipartisan 
basis—its consistent support of the principle of protecting the status of the self- 
respecting, self-supporting small-business man—adopting first the Miller-Tydings 
Act and, when this statute was to a certain extent invalidated, the McGuire Act. 
Since we can expect continued efforts by the courts to whittle away and un- 
dermine the fair-trade structure, we sincerely believe that this structure must 
be shored up and strengthened by the adoption of the Harris bill. 

A loophole was found in the Miller-Tydings Act; the Congress remedied the 
situation by adopting the McGuire law. Further chipping away, indeed erosion, 
is occurring with respect to the McGuire law; the Congress should now take 
steps to rectify this situation. 

It is my considered opinion that the adverse decisions recently handed down 
by certain State courts require a restatement of Federal economic policy re- 
storing to the owners of branded products the right to preserve hard-earned 











238 


FAIR TRADE 


goodwill and restoring to the independent small merchant the opportunity to 
compete in the market place on equitable terms with his giant competitor who 
would otherwise destroy him. 

I therefore respectfully urge the passage of the Harris bill, H. R. 10527. 

Mr. Dotiincer. Mr. Herbert Randell, I understand you wish to 
submit a statement. 

Mr. Ranvett. May I reserve my time? Will this committee be 
meeting this afternoon ? 

Mr. Douurneer. I don’t think so. The House will be in session 
all afternoon. I don’t think the committee will get permission to sit. 
Under the 5-minute rule we do not have permission to sit this after- 
noon. I think we will sit until] 12:30 and then again next Tuesday. 

Mr. Ranvexyi. May I wait until the close of this morning’s session ? 

Mr. Dotiincer. Yes, you may do so. 

Mr. Dave Plesser, do you wish to submit your statement ? 

Mr. Presser. Sir, I would like to make a statement. 


STATEMENT OF DAVID PLESSER, ROSLYN HEIGHTS, N. Y. 


Mr. Presser. I don’t have a formal statement. My name is David 
Plesser and I reside at 19 Wagon Road, Roslyn Heights, N. Y., and 
I appear before this committee as a representative of no organiza- 
tion or of no group. I appear as citizen Dave Plesser, and I was born 
and raised in a country store out in Long Island. My father ran a 
pretty good retail store, raised five children, put them through 
school, and all of them are pretty good people. 

I think that the average increase in bankruptcies throughout the 
Nation’s small retailers is due to unfair practices brought to bear by 
the larger retailers, and these retailers are all-inclusive, using stand- 
ard-brand merchandise as loss leaders. 

The independent retailer, whether corner grocer or corner hard- 
ware store, appliance store, is doomed to oblivion unless = trade 
practices are initiated on a national basis. A decrease in bank- 
ruptcies will show up in Dun & Bradstreet reports only eewues there 
won't be any more stores left to go bankrupt. 

It is my feeling that when independent merchants can make a legit- 
imate profit, they add more to the prosperity of the whole com- 
munity. By this I mean there will be better wages and better living 
standards for all because with the mass movements of retailers, we 
find that salesmanship is on the wane and they do not pay wages that 
are conducive to good salesmanship. 

I believe with fair-trade prices we can increase wages for the 
salesmen of America. America was built on good salesmanship and 
if the merchants have to prostitute merchandise, there is no room for 
selling expense. 

No matter how long the manufacturers of America make goods, 
how well the manufacturers advertise the goods, there is that ‘last 3 
feet that takes that merchandise to make a sale. There is only 3 feet 
that actually makes and moves the goods. The more goods we sell, 
the more goods are manufactured and the more factory workers there 
are employed, and around it goes. 

The factory worker buys the goods we sell and manufacture. 

IT heard this morning an economist and college professor, and I 
don’t pretend to be an intellectual, but I think the economists and the 
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intellectual slide-rule theorists who appear before you people against 
trade are theorists, but not practical. I have sold goods ever since 
I was a boy. 

Thank you, Mr. Dollinger. 

Mr. DoLLINGER. Thank you very much. 

Dr. Stewart Lee, I understand wants 3 minutes to make a state- 
ment. 

Dr. Ler. That is right. 


STATEMENT OF STEWART M. LEE, CHAIRMAN, DEPARTMENT OF 
ECONOMICS AND BUSINESS ADMINISTRATION, GENEVA COLLEGE, 
BEAVER FALLS, PA. 


Mr. Ler. My name is Stewart M. Lee. I wish to thank the commit- 
tee for permitting me the opportunity of presenting this statement in 
opposition to bill H. R. 10527, Federal price-fixing bill. I live at 206 
Oakville Road, Beaver Falls, Pa. Since June 1950, I have taught eco- 
nomics and business courses at Geneva College. At present I am 
chairman of the Department of Economics and Business Administra- 
tion. My doctoral dissertation, accepted at the University of Pitts- 
burgh, summer 1956, was entitled “Some Economic Implications of 
Resale Price Maintenance With Particular Attention to the Discount 
House.” 

Since that time, I have been a contributor to the Council on Con- 
sumer Information, headquarters at Colorado State College, Greeley, 
Colo. I received my A. B. from Geneva College, and the M. A. and 
Ph. D. from the University of Pittsburgh. 

This statement is made in behalf of the Consumer Conference of 
Greater Cincinnati, the largest and oldest consumer group anywhere, 
which is composed of active and contributing members, women’s clubs 
and business firms. The organization has over 1,000 members. It is 
nationally known for its educational work and support of legislation 
in the interest of consumers. 

The Consumer Conference of Greater Cincinnati would like me to 
register its opposition to H. R. 10527, or any other resale price-fixing 
bill. As an economist, I would like to register my opposition also. 

As an economist, I am disturbed at attempts to build rigidities into 
our free-price system, and particularly at this time when we are in 
the midst of a recession. The Temporary National Economic Com- 
mittee of the 1930’s showed evidence of the problems created when 
prices are not permitted to fluctuate more readily in recessions. 

We have laws to prohibit horizontal price fixing and yet in reality 
this bill would sanction various types of horizontal price fixing under 
the disguise of vertical price fixing. Let me illustrate this point. 
In my hometown there are eight pharmacies. If the owners of those 
pharmacies would agree to sell all brands of toothpaste at the same 
price to avoid price competition, the law would declare this horizontal 
price fixing, but if the pharmacists would persuade each manufacturer 
to fair trade his products, the end result is horizontal price fixing. 

This fair-trade Jaw would compel retailers to follow a parallel price 
policy, demanding private conduct which the Sherman Act forbids. 
When the retailers are forced to abandon price competition, they are 
driven into a compact in violation of the proviso which forbids hor- 
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izontal price fixing. As the law stands today, horizontal price fixing 
is still illegal, but horizontal price fixing through a vertical process 
of resale price maintenance is legal. 

The free and open competition necessary in order to permit resale 
price maintenance raises many questions as to when competition is free 
and open. If there are only eight national brands of photographic 
light meters, does that represent free and open competition? If one 
lives in a community in which only one store handles only one brand 
of light meters, is that free and open competition? If persuasive 
advertising sways a buyer, even though quality difference is absent, is 
that free and open competition? I ask you gentlemen, what is free 
and open competition? Does it really exist in the market place? 

Ward S. Bowman, Jr., in an article, The Prerequisites and Effects 
of Resale Price Maintenance, University of Chicago Law Review, sum- 
mer, 1955, goes so far as to state that resale price maintenance tends 
to work only when fairly strong monopoly elements exist at retail 
and/or manufacturing levels. “This is so whether a particular use 
of resale price maintenance has come about through coercion by deal- 
ers, as a result of bargaining between organized dealers and/or or- 
ganized manufacturers, or as a means of assuring performance of 
essential service.” 

Resale price maintenance legislation is not needed to prevent. preda- 
tory price cutting. The Sherman Act and the Robinson-Patman Act, 
particularly section 3, have been passed by previous sessions to pro- 
hibit such predatory price cutting. Instead of shackling the free- 
enterprise system any more, maybe Congress should investigate why 
so many proponents of this bill feel endangered by predatory price 
cutting which is already illegal. 

It has been argued that price protection should be given through 
the enactment of this bill because there are other forms of manufac- 
turers’ control of prices at retail such as selling on consignment and 
manufacturer-owned retail stores. If a manufacturer is really inter- 
ested in controlling the retail price then maybe that same manufac- 
turer should assume some of the risks which manufacturers assume 
when selling on consignment or when owning the retail outlet. Risk 
and responsibility are part of consignment selling and owning retail 
outlets, but what are the additional responsibilities and risks which 
will be assumed by the manufacturer under this resale price mainte- 
nance bill ? 

The rise of the so-called discount house is used as an argument for 
enacting a Federal fair-trade bill, but an empirical study made with 
regard to the discount house indicates rather strongly that fair-trade 
laws stimulated its growth. 

I think a comment or two about discount houses may be in order. 
I have shopped discount houses in New York City, Philadelphia, 
Pittsburgh, Chicago, Cincinnati, and St. Louis in doing vesearch on 
this subject and I am hoping to shop the discount houses in the Dis- 
trict of Columbia. The discount house has been called an illegal 
price cutter, a black market of sorts, bootleg competition, quasi- 
wholesale outlets, backdoor selling, discount menace, discount disease, 
legitimate bootlegger, illegitimate bootlegger, percent-off-list chiseler, 
upstairs retailer, speakeasy type of operation, and profit pirate. 
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The question might well be raised as to who is the legitimate seller— 
the so-called legitimate jeweler selling an Omega watch for $150, or 
the discount merchant who sells it for $95 ? 

In the late 1800’s the introduction of the mail-order house met with 
a great deal of resistance from the vested interest groups again, and 
many State laws were passed in attempts to block its growth, but the 
chainstore system has survived and is an accepted institution in retail- 
ing today. 

n the past decade the discount house, as we know it today, has 
developed, and this new form of competition has been soundly con- 
demiied by the vested interest groups in retailing. 

At this time the discount house seems to have made its niche in re- 
tailing and will not be dislodged easily. 

Legal attempts were made to stop the competition of the mail-order 
house; they failed. Legal attempts were made to stop the competition 
of the chainstores; they failed. 

Now legal attempts are being made to impede a newer form of 
competition—the discount house. Is not the United States large 


enough to provide room for many different types of retail stores sell- 
ing at different prices? 
Time magazine, March 10, 1958, stated : 


To many oldtime retailers, the day of the discount spells doom for the small 
neighborhood businessman who has neither the capital nor the market for a high- 
volume, low-price operation. But while it is rough on retailers, it is fine for the 
United States consumer, who at long last has learned to call the tune. 

In the long run, it may also prove just the right tonic for United States 
businessmen, who will be forced to pare their soaring distribution costs— 
which are often equal to production costs—down to realistic levels. 


Fortune magazine, April 1958, stated : 


It is plain that fair trade is about through * * * It’s about time. As Fortune 
and others have long argued, the fair-trade laws have no place in a mass-pro- 
duction economy. Even in the thirties, when retail druggists bamboozled manu- 
facturers into supporting their movement for price fixing, there was no real 
justification for it. Its belated demise has underscored how anachronistic our 
retail pricing system has become. 

Many manufacturers—and most retailers—see the discount houses as the vil- 
lains of the piece; if only something could be done about them, the refrain has 
often been, everybody could settle back and enjoy price stabiliy. 

But the discount houses are not a cause of retailers’ pricing troubles; they 
are a manifestation of a change in our whole distribution apparatus. Discount 
houses, in short, are a recognition of a fact of life, not the cause of it. 


The Wall Street Journal editorial of February 27, 1958, stated: 


The death of the so-called fair-trade movement—that is the way one retailer 
greeted General Electric’s abandonment of its efforts to set minimum resale 
prices on housewares and radio products. 

For practical purposes the death occurred some time ago. A shopper who 
thought he had to pay a manufacturer’s list price for almost anything would be 
hard to find. Company after company has given up the struggle to keep fair 
trade alive. Supreme courts in State after State have killed such laws. 

General Electric was one of the most prominent defenders—at considerable 
cost to itself—of fair trade. But GE’s own defenses have been gradually crum- 
bling, and to wit has belatedly but sensibly conceded the obvious: Fair trade is 
unenforceable in the courts and in the market place. 

It is unenforceable because people can see for themselves that it is not fair 
trade but the reverse. A producer has every right to charge whatever he thinks 
he can get when he sells his product to a dealer, but what the dealer wants to 
resell it for must be the dealer’s own decision. Either that or we do not have 
a competitive economy. In this matter, fortunately, the forces of competition 
prevailed. 
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And in this obituary there is perhaps a hint of a broader truth. The notion 
that people can really be regimented by price, wage, currency or other economic 
controls is a delusion. People find ways to get around the controls, even the 
deadening controls of Socialist and Communist countries. 

It would be well if that fact were as clear to everyone as in the unlamented 


deal of “fair trade.” 

I would also like to read a letter which I wrote to the Wall Street 
Journal and which they published in the April 2 issue. 

Regarding your editorial “Obituary of a Delusion” (February 27), it might 
be worthwhile to recall that in August 1952, our duly elected representatives 
in Washington passed the McGuire Act which set the stage for the delusion 
by a vote of 264 to 26 for the measure. Our Senators and Representatives 
seemed overwhelmingly eager to pass a bill to control resale prices for their 
constituents, and yet the same Senators and Representatives and their predeces- 
sors have never seen fit to pass a fair-trade bill for Washington, D. C., where 
they spend their money. 

Gentlemen of this committee, you have a real responsibility to the 
consumers in the rest of the country as well as in Washington. 

It is difficult for me to believe that the waning of fair trade is the 
cause of the recession or that the enactment of this bill will be the 
savior of American small business. The cause and effect relationship 
which has been shown between the faltering State fair-trade laws and 
small-business failures is questionable. In the April 18, 1958, issue 
of Business Week a special report was published on business failures. 

The article, which is based upon findings of Dun & Bradstreet, Inc., 
states that there have been fewer failures than a year ago among drug- 
stores. In addition, because of the great increase in the number of 
businesses in recent years, the number of failures figure out to a per- 
centage well below what it was in 1939, and far lower than in the 
early 1930's. 

I would like to stress the following three points: 

1. If a manufacturer is desirous of controlling prices to the retail 
level, then he should assume some of the risks of the retailer through 
such a thing as consignment selling. 

2. Dun & Bradstreet statistics on business failure do not seem to 
indicate that faltering fair-trade laws are the cause of retail business 
failure. 

3. The fear of loss-leader selling seems groundless as indicated by 
our good neighbors of Canada in two studies by the Restrictive Trade 
Practices Commission into loss-leader selling, which were made in 
1954 and 1955. 

I would like to conclude my remarks by presenting to you the basic 
conclusions reached in my doctoral study. 

(1) The overall economy derives greater benefits from a flexible 
price system than from a rigid price system such as that provided by 
resale price maintenance laws. 

(2) The problems involved in enforcing resale price maintenance 
contracts and the lack of desire on the part “of a vast number of manu- 
facturers and retailers to enforce these contracts negate many of the 
arguments for the continuation of those laws. 

(3) The growth of discount houses has been stimulated by their 
ability and willingness to sell fair-traded goods below the fair-trade 
price with very little fear of enfurcement. 

The consumer can therefore use his money to buy additional goods 
and stimulate additional business and stimulate additional employ- 
ment. é 
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(4) The argument that the independent drugstores need the protec- 
tion afforded by resale price maintenance laws is no more valid than 
the arguments presented by the corner grocery stores in their attacks 
against the growth of the chain grocery stores in the 1930's. If there 
is a need for the independent drugstore it will be able to survive. If 
there is not a need then there is no reason to pass laws to permit it to 
continue in existence artificially. 

(5) The marketing of many drug and cosmetic products under resale 
rice maintenance contracts has played a part in shifting the sale of 
arge quantities of these products from the drugstore to the grocery 

store. The laws which were passed to aid the drugstores have also 
harmed them. 

(6) Resale price maintenance laws have maintained higher prices 
for consumers and in turn this has had the effect of encouraging the 
consumer to buy at the lower prices provided by the discount houses. 

(7) The discount house has become an integral part of the marketing 
scene and is taking its place beside the other types of retail outlets. 
The benefits to be derived from these lower price retail outlets far 
outweigh the potential harm which other retail outlets may feel they 
are receiving from this type of competition. 

(8) Whatever reasons might have existed for the enactment of 
resale price maintenance laws during the depression years of the 1930's 
do not exist today; therefore, the national economy would benefit by 
the outright repeal of the Miller-Tydings and McGuire Acts, and the 
defeat of this bill. 

At the present time the difficulties in the enforcement of resale price 
maintenance laws, the growth and acceptance of the discount house, 
and the changing retail pattern seem to obviate these resale price 

maintenance laws. It has been assumed in this statement that this 
countr y is committed to a system of economic organization pre- 
dominantly of free enterprise. 

Many of the virtues of free enterprise are confined to free and 
effectively competitive enterprise. 

Evidence seems to indicate that resale price maintenance legisla- 
tion and an effectively competitive system are incompatible. A choice 
must be made between an economy in which Government regulation 
becomes more important or an economy which is to be based upon the 
free-enterprise system. 

The choice does not rest upon the acceptance nor rejection of resale 
price maintenance legislation, but the passage of such legislation is 
indicative of a trend away from a freely competitive economic system. 

Mr. Mack. Thank you very kindly, Dr. Lee. It is my understanding 
that Mr. C. F. Fort, president of Food Town, Baton Rouge, La., 
intends to submit his statement today. 

Is Mr. Fort here? 

Mr. Forr. Yes. 

Mr. Mack. I have a note saying that you would like to submit your 
statement and make a few brief comments. 

Mr. Forr. Correct. 

Mr. Mack. You may proceed. 
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STATEMENT OF CHARLES F. FORT, PRESIDENT, FOOD TOWN ETHI- 
CAL PHARMACIES, INC., BATON ROUGE, LA. 


Mr. Fort. Mr. Chairman, and members of the committee, my name 
is C. F. Fort. I am president of Food Town Ethical Pharmacies, in 
Baton Rouge, La., and I am appearing today in the interests of our 
business and also the low prices which we sell to our consumers. 

We oppose any price fixing or resale price maintenance laws of any 
kind. The history of our business proves the possibility, in fact the 
probability, that every small business in America can succeed with 
low prices. In fact, our prices and our policy, those prices have been 
below our competitors’ since we opened in October of 1955. We have 
experienced, too, what happens in resale price maintenance. 

We have been the victim of antitrust violations which were investi- 
ated by the Federal grand jury in Baton Rouge. We have had to 
le ala for libel and slander because of the fight against us because 

we gave the consumer a low price, and we are making money. We 
feel and our experience has shown both in operating a retail drug 
business under fair trade and under free enterprise, since the Louisi- 
ana State Supreme Court declared it unconstitutional, we feel that a 
minority of the manufacturers and a minority of wholesalers, distribu- 
tors, and retailers want this law, even though your correspondence 
would indicate something to the contrar y: 

Studies have shown that only 10 percent of the national retail sales 
volume is affected by resale price maintenance, and when 45 States 
had a fair-trade law, only approximately 10 percent of the retail sales 
value was protected by that price maintenance. 

So we feel as a result of these facts that resale price maintenance is 
not something that the majority wants. In fact, we believe that if 
the majority of the consumers knew what this committee was hear ing, 
you would receive more than a thousand letters each, as indicated by 
the national publications. 

We feel, too, that price fixing in fair trade encourages unnecessary 
price increases because there is a competition which develops between 
manufacturers to see who can give the retailer, the wholesaler, and 
the distributor the greatest amount of profit. That increases his 
popularity to the extent that the traffic will bear it. 

We honestly feel that price-fixing fair trade is harmful to small 
business because while the man with great capital resources, extended 
credit and other facilities which a small man cannot afford, i is bound 
by a fair-trade price, so is the small man, and his major weapon, low 
prices and low overhead, are not effective. 

Since 90 percent of the retail businesses of the United States based 
on retail sales volume have never used price-fixing fair trade even 
when 45 States had it in effect, we feel that the 10 percent of the 
retailers, manufacturers, and distributors who want it certainly do 
not outweigh the disadvantages to the consumer. And in our case 
our actual prices would increase from 20 to 30 percent on necessities 
if this law were passed, and if it were enforceable. 

Another example is that the small businesses in Texas, Missouri, 
Vermont, and the District of Columbia, have never used or had the 
beriefit, alleged benefit, of price-fixing fair trade, and the statistics 
indicate that in Texas, Missouri, Ver mont, and the District of Colum- 
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bia, the small retailers do as much volume per capita, that is per capita 
of the small businesses, as anywhere in the United States. 

Now the other argument, that fair trade protects brands and trade- 
marks, we have listed here several names involving those of Libby’s, 
Del Monte, Campbells, Lipton, and hundreds of others that have 
never been damaged. In fact, they are rated in very high esteem and 
they have never been protected by any resale price maintenance. Of 
course, we object to any law which states that we cannot own the 
merchandise that we purchase, and we feel that the official designa- 
tion of this bill to equalize rights in the distribution of identified 
merchandise is an impossibility because there are so many economic 
factors involved besides resale price maintenance. 

It would be impossible for the Congress to equalize rights in the 
distribution of identified merchandise. Thank you. 

(The statement of Mr. C. F. Fort follows: ) 


STATEMENT BY CHARLES F’. Fort, PRESIDENT, Foop TowN ETHICAL PHARMACIES, 
Inc., BATON RovuGgE, La. 


Experience as manager and stockholder of a small business has resulted in 
my very definite opinion that resale price maintenance (price-fixing fair trade) 
is morally wrong and economically detrimental to small business and to con- 
sumers; especially to consumers in the middle- and low-income brackets who 
need the right to shop and save; especially to the small business with limited 
capital. 


Brief history of a small business with low, low prices 


The history of Food Town Ethical Pharmacies, Inc., is a current example of 
a small retail business which has been successful without price-fixing fair- 
trade prices. Since we opened in October of 1954, we have saved our customers 
from 10 to 50 percent on every purchase of medicine, drugs, cosmetics, electrical 
appliances, fountain pens and thousands of other products and preparations. 

On opening day our inventory was 92 percent of our total capitalization—to 
substantiate our claim that we were a small business in the beginning with 
very limited capitalization. After less than 3 years, our sales last month were 
more than 2,000 percent over opening month. We have honestly applied the 
principle that small business can succeed with low overhead, rapid turnover 
and volume buying of quality products, if it passes the savings on to its 
customers in the form of low, low prices. 

In the beginning, we were compelled to fight the Louisiana fair-trade price- 
fixing law in United States District Court because we are opposed to any law 
which granted price-fixing powers to private individuals and business enterprises ; 
we were vigorously opposed to any law dictating that we were bound by a 
competitor’s signature on a price-fixing fair-trade contract. In this struggle 
against price-fixing fair trade, we experienced collusion and antitrust violations 
by manufacturers and some of our retail competitors for the purpose of putting 
us out of business. We saw the corruption born of this horizontal price fixing 
when responsible businessmen met, collected money and committed overt acts 
to destroy us because we were giving the consumer the most for his money. Our 
complaint to the United States Department of Justice resulted in an inquiry 
by the Federal grand jury concerning antitrust violations against our company. 
Subsequently, the Louisiana State Supreme Court declared the nonsigner clause 
unconstitutional in a very wise decision. 

Minority exerts extreme pressure politically to legalize price fixing 

Price-fixing fair trade has been a problem for the United States Government 
since 1911, at which time the United States Supreme Court held that retail price 
fixing by contract violated the antitrust laws. 

Since that time Congress and the State legislatures have been under almost 
constant political pressure by a well-organized minority of manufacturers, dis- 
tributors, wholesalers, and retailers to fix the price—to eliminate competition— 
to create a seller’s heaven on earth. This pressure has come from businesses 
in the drug, small appliance, camera, cosmetic and a few other fields—repre- 
senting only 10 percent of the national retail sales volume. 
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Pressure continued until 1933 when Congress fixed prices under the codes of 
the National Industrial Recovery Act, which was later declared unconstitutional. 
In 1937 the Miller-Tydings Act was passed enabling the States to apply fair-trade 
laws to products in interstate commerce. Under this suspension of the antitrust 
laws, 45 States passed fair trade laws by 1941. The United States Supreme 
Court nullified the Miller-Tydings Act in 1951 in the Schwegmann case. 

Then in 1952, Congress passed the McGuire Act, which infamously gave 
another man the right to sign a fair-trade price-fixing contract for his competitors 
if the goods involved moved in interstate commerce. 

Those of us who cherish the American system of free enterprise and who 
value our right to sign our own contracts are proud of the 14 State supreme 
courts which have declared the nonsigner clause unconstitutional, thereby destroy- 
ing price fixing fair trade in those States. 

Because of these defeats, pressure is now being exerted again on the Congress 
to pass a Federal fair-trade price-fixing law which can be enforced, even if it 
means surrendering some of our precious constitutional rights. 


Price-fizing fair trade encourages unnecessary price increases to the consumer 


When the power to fix retail prices is delegated to manufacturers, price in- 
creases are inevitable. The result is for the retailer, distributor, and the whole- 
salers to encourage and coerce the manufacturer to fix a price high enough so 
all levels of distribution enjoy a big profit. 

For this valuable favor the retailers, distributors, and wholesalers give him 
their goodwill and their business. Then different manufacturers begin to com- 
pete for the goodwill and the business from those in their system of distribution 
by offering higher fair-trade prices and more profits for all. There develops 
a type of competition to determine which manufacturer can offer the highest 
profits under fair-trade prices as high as the traffic will stand. The winner gets 
the most business and goodwill. 

Under this system the consumer is lost in the confusion of the same high 
prices everywhere. Even though the prices are too high, she does not resist; 
she assumes they must be right because they are the same everywhere. With 
this assumption she does not feel compelled to write to her Congressman. 


Price-fixing fair trade is harmful to small business 


Low overhead and low retail prices on good products are the greatest weapons 
available to the small-business man with limited capital. Price-fixing fair trade 
robs him of these weapons by forcing him to charge his customers the same 
high retail price as the big competitors with the big overhead. The little man 
cannot offer the extended charge accounts; he cannot provide the most ex- 
pensive buildings, leases, and equipment; he cannot spend thousands and thou- 
sands of dollars for advertising. But he can compete effectively by operating on 
a small profit, fast turnover, and low retail price system. Price-fixing fair trade 
denies the small-business man this powerful advantage. 


Big retail business benefits from price-fixing fair trade 

While the small operator is bound by the high fair-trade price, the big volume 
retailer can go to the manufacturer and obtain a private brand or label of the 
same quality as the fair-traded product. He then promotes the private brand 
and label with a price from 20 to 50 percent lower; sells both the private brand 
and the fair-traded brand; gets the traffic in while the small-business man 
under fair trade sits watching the high percentages that are still loafing on his 
shelves. 
Big discount mail-order houses were nursed by price-firing fair trade 

This type of retailing became a threat to small local businessmen because 
many of them stuck to their high fair-trade prices, while catalogs from the dis- 
count houses were being delivered in town. We have proven that the local 
man can compete with the catalogs if he trys; but he cannot do it with price- 
fixing fair trade. 


Ninety percent of small businesses in United States never engaged in price-fixing 
fair trade even when 45 States had laws enforcing it 
Why is it that no tears have been shed for 90 percent of the small retailers in 
the United States who have never used or cried for price fixing? The food 
industry, the tire industry, and many others which comprise 90 percent of the na- 
tional retail sales volume. The answer lies in the fact that they had no effec- 
tive organization or lobby to promote legislation. Men who were competing so 
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actively for business had to tend to their business; to have joined their com- 
petitors would have been suicide. 

The consumer benefited; consumer demand increased, production increased, 
salaries increased, raw material purchases increased—then consumer demand 
increased again—the magic American cycle of abundance. 


Small businesses in Texas, Missouri, Vermont, and the District of Columbia 
have never had a price-fixing fair-trade law 


Small businesses in these States and the District of Columbia are as healthy 
as any in the Nation and they do a greater proportion of the retail business 
than do small businesses in the fair-trade States. Both the consumer and small 
businesses benefited in these States where competition retained its American 
characteristics, while 45 other State legislatures were bowing to the pressure 
of the 10-percent minority of manufacturers, distributors, wholesalers, and re- 
tailers who wanted high prices fixed by law. 


Low prices do not damage trademarks and brands 
The following listed famous names and brands and the retailers who sell 
them never engaged in price-fixing fair trade. In their fields they are re- 


spected and valued and held in as high esteem as any price-fixed fair-traded 
brand— 


Libby’s Quaker Kraft 

Del Monte Kellogg Goodrich 
Campbells Swift Firestone 
Lipton Armour Ford 
Carnation Heinz General Motors 
Bordens Hormel Chrysler 


and hundreds of others. 


To use the excuse that price-fixing fair trade protects a brand or label in 
actual practice indicates hypocrisy, ignorance, or a failure to evaluate the facts 
properly. The famous names above have been sold at retail for a great variation 
of prices from profit to loss.. Only manufacturers who manufacture 10 percent 
of the total sales volume actually want price-fixing fair trade. 


Who owns merchandise after we pay for it? 


This question is so elemental and old fashioned we hesitated to ask it. As 
businessmen, we of Food Town Ethical Pharmacies, Inc., dislike the sound of 
any bill or law that gives a manufacturer the right to fix a retail price and retain 
control of the merchandise until it reaches the ultimate consumer. With 
traditional thinking we like to feel that merchandise which we buy and pay 
for is the property of our company; that we have the right to establish the retail 
price as low as our business operation will permit and return a reasonable profit ; 
just as we have the right to determine our advertising budget, capitalization, 
selling terms, sales promotion methods and other facets of our operation which 
can never be equalized. 


H. R. 10527 official designation: to equalize rights in the distribution of identified 
merchandise 


Worthy objective ; practical impossibility. Giving the manufacturers the right 
to fix retail prices will not equalize rights in distribution. To accomplish this we 
must equalize many factors: Capital and resources, buildings, facilities, leases, 
locations, advertising budgets, buying power, credit rating, tax rates, advertising 


rates, union contracts, per capital income, unemployment, charge account policies, 
trade-in allowances, and many others. 


Language of the Colorado Supreme Court most refreshing 

As businessmen, we of Good Town Ethical Pharmacy like the sound of the 
Colorado opinion written by Justice Francis Knauss: 

“The general assembly itself has no power to fix the prices of merchandise sold 


on the open market. It follows that it cannot lawfully delegate such authority 
to another.” 


Our opposition based on what we believe best for consumer and small-business 
man 


It is our sineere opinion that this bill will not serve its purported high purpose ; 


it will not aid the majority of small-business men of America; it will not equal- 
ize rights in the distribution of identified merchandise. 
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On the other hand, H. R. 10527, if enacted, will very definitely increase retail 
prices all over America for consumers who must have necessities such as medicine 
and drugs ; for consumers who face the critical need today of stretching the dollar. 

If enforced against Food Town Ethical Pharmacies, Inc., today, the provisions 
of this bill or others like it would force us to raise our drug and medicine prices 
from 10 to 50 percent—and we are small and we are making money. 

Thank you sincerely. 

Mr. Mack. I have 2 or 3 questions. 

You operate one store or several stores ? 

Mr. Forr. We have six. 

Mr. Mack. Six stores ? 

Mr. Forr. Yes. We had one in the beginning. 

Mr. Mack. Are they all in Baton Rouge? 

Mr. Forr. No; they are all in Louisiana—Baton Rouge, Platten- 
ville, Thibodaux, La. 

Mr. Mack. They are all over the State. I am not familiar with 
your operations and I am wondering if they are large drugstores, 
grocery stores, or a combination of the two. 

Mr. Forr. They are not large. In fact, in the beginning, our cap- 
italization was—I mean 92 percent of our capitalization was involved 
in our opening inventory. We were very small. In fact, our volume 
now is about 2,000 percent greater than it was in the beginning, but 
we would be rated as a small business until this last year, that is doing 
under a million dollars. Our stores are small. We have a separate 
corporation which leases space from the Supermarket Corp., which is 
Food Town, Inc., and we lease the space from this corporation in the 
stores. 

Mr. Mack. In each instance? 

Mr. Forr. Yes. 

Mr. Mack. What is the Food Town? That is what confused me. 
I thought it was a grocery store. 

Mr. Forr. Food Town, Inc., is a local chain, an independent chain 
of supermarkets in Louisiana. 

Mr. Mack. And they sublet to you? 

Mr. Forr. Yes. 

Mr. Mack. You lease a corner of their properties ¢ 

Mr. Forr. Yes. 

Mr. Mack. For each of your stores? 

Mr. Fort. Yes. 

Mr. Macx. Is that true? 

Mr. Fort. That is true. 

Mr. Mack. So doesn’t that make you a little chain ? 

Mr. Fort. I would say small; yes. 

Mr. Mack. And you deal principally with pharmaceuticals or the 
general type of operation ? 

Mr. Forr. We have pharmaceuticals, cosmetics, small electrical ap- 
pliances, power mowers. 

Mr. Mack. I was going to say the modern-day drugstore, but it is a 
little expanded on that, isn’t it ? 

Mr. Forr. Yes. But you see, our space limitation, to continue that 
point, we operate with a thousand square feet in our largest store, 
which is smaller, of course, than the average drugstore. 
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Mr. Mack. In that limited space I am sure you do not handle any- 
thing like household appliances. I do not mean appliances. I mean 
washing machines and driers. 

Mr. Fort. No; we do not stock those. 

Mr. Mack. Youstated that 

Mr. Fort. Pardon me, could I finish the answer ? 

Mr. Mack. Excuse me. 

Mr. Forr. If we had room, we would, and we have a difficulty, too, 
that that is a closed distribution. That is, we could save our customers 
a hundred dollars per unit on those except that they have contract- 
closed distribution systems with the heavy appliances. 

Mr. Mack. You mean you are in a fair-trade area, is that correct ? 

Mr. Forr. No, sir. The Supreme Court has declared the fair-trade 
law unconstitutional in Louisiana, but many of the heavy distributors, 
even though they do not use, or never did use fair trade, they have a 
contract type of distribution, so that they pick their distributors and 
use the serial numbers to penalize them or to eliminate them if they sell 
to an unauthorized outlet. For example, now we are on the blacklist 
of several camera manufacturers who shop us, take the serial numbers, 
and take the franchises away from the distributors who sell to us, to 
maintain resale price maintenance. 

Mr. Mack. And you are in the small-appliance business, too? 

Mr. Forr. Yes. 

Mr. Mack. You said you feel that there would be a 20- to 30-percent 
increase if the fair-trade legislation were passed. 

Mr. Forr. That is true in Baton Rouge, New Orleans, and that sec- 
tion of Louisiana; yes, sir. 

Mr. Mack. You mean it would be if you had the fair-trade law ? 

Mr. Fort. That is exactly what happened to us when 

Mr. Mack. Did that happen to you in 1952? 

Mr. Fort. Yes. 

Mr. Mack. And how long did that last ? 

Mr. Forr. There were only two companies who were successful in 
obtaining a Federal court injunction to force us to raise prices. As I 
recollect, it was about 3 or 4 months on those 2 brands and all the items 
manufactured by those 2 manufacturers. 

Mr. Mack. And then you reduced your prices. You reduced your 
— again when the Supreme Court declared the fair-trade law in 

uisiana 

Mr. Forr. We put our regular prices on them. We do not call them 
discount prices because we make a reasonable profit from those prices. 

Mr. Mack. You reverted to the original prices? 

Mr. Forr. Yes. 

Mr. Mack. So for about 2 years you charged more money for certain 
items ? 

Mr. Forr. We gave every customer who made the retail purchase 
the right to get their money back in the event that the law was declared 
unconstitutional. 

However, in sympathy, I assume they must have been in sympathy, 
we did not have any requests for refunds. 

Mr. Mack. The point I wanted to make is that this involved just a 
limited number of lines, is that right? There was no great book- 
keeping problems for you ? ; 
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Mr. Fort. You mean those who obtained an injunction in Federal 
court to raise 

Mr. Mack. No, for the customers who purchased in your store after 
they obtained the injunction. 

Mr. Forr. It is a cash sale, you see. We do not have any record of 
the sale. We only advertised that we would do that and take their 
word for the amount of the purchase. 

Mr. Mack. And you had no one there who called. You must have 
a lot of honest customers in that area. 

Mr. Forr. We were in the position, we defended ourselves without 
legal counsel as an affiant of the court, because a small business cannot 
afford to fight the numerous injunctions that result from fair trade, if 
you do not abide by those prices. It runs into a lot of money. So I 
defended the suits in Federal court as an affiant of this company, 
because at that time we were too small to employ counsel to represent 
us in the suits. 

We expected as many as 30 or 40 against us, because that had already 
happened in New Orleans. 

Mr. Mack. How many different lines of merchandise were involved ¢ 

Mr. Forr. Two. 

Mr. Mack. Two lines. So with the enactment of the fair-trade 
legislation, there would only be you say a 20- to 30-percent increase, 
that would only be on certain lines in the store, is that right? 

Mr. Forr. It would eventually be 90 percent of our business, if al] 
the manufacturers who threatened us actually got the injunctions 
against us. It would have been 90 percent of our volume. 

Mr. Mack. So you would say that the manufacturers who supply 
90 percent of your volume are interested in fair-trade laws. 

Mr. Forr. Right; yes, sir. 

Mr. Mack. Thank you very kindly. 

Mr. Fort. Thank you very much. 

Mr. DoxtiiNncer. Let me ask one question. Iam sorry I did not hear 
the testimony. You represent pharmacies who are opposed to fair 
trade? 

Mr. Forr. Correct. 

Mr. Douirncer. Are you what is called a discount house ? 

Mr. Forr. No, sir. 

Mr. DotiincerR. You are not ? 

Mr. Forr. I would like to explain it though. We might be called a 
discount house, but we do not refer to ourselves as that because our 
markup—we do not engage in any loss-leader selling and our markup 
is overall low. a 

Mr. Dotrirncer. Do your stores have competition with some of the 
others in the drug industry ¢ 


Mr. Forr. Oh,yes. 
Mr. Doturncer. Notwithstanding that, that is notwithstanding the 


fact that you do not have fair trade, your company has been able to 


prosper and make money ? Ke 
r. Fort. Oh, yes. You see, our operation is based on a small 


markup and a rapid turnover. Of course, percentage is of no value 
at all unless you turn it, and of course we turn it about four times the 


national average. 
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Mr. Douuineer. I had to ask you the question because I did not 
realize that I was reading the right statement when I saw that a 
pharmacy was opposing the bill and I wanted to make sure. 

Mr. Forr. Yes, sir. It is an unusual situation. 

Mr. Doturncer. Thank you very much. That is all. 

Mr. Mack. Mr. Moss. 

Mr. Moss. I am interested inthe name What type operation do you 
have? Do you operate from a separate store or do you operate through 
food stores ? 

Mr. Forr. Our operation is a separate corporation called Food Town 
Ethical Pharmacist, Inc. We lease space at the same rate that any- 
one else would pay from Food Town, Inc., which is an independent 
chain of six stores in Louisiana. We lease from 600 to a thousand 
square feet in each store, a separate lease and a separate operation 
completely. 

Now, of course, we are attempting in doing that to obtain the very 
best location for high traffic, although our square footage is well below 
the national average, and our rent is 114 percent less than the national 
average. It is the only benefit we derive from that arrangement, 
except, of course, for the parking space and the traffic. 

Mr. Moss. In your advertising do you have a cooperative setup with 
the other concessions ¢ 

Mr. Forr. No: it is separate, the advertising is separate, bookkeep- 
ing, everything is separate, just like an independent business. 

Mr. Moss. Is your rental on a fixed basis ¢ 

Mr. Forr. No; our rental is on a guaranteed basis, 2 percent of the 
total, and the national average for drugstores is 314, I ‘believe e. 

Mr. Moss. ‘Two percent. Would you say it is a fixed minimum? 

Mr. Forr. Fixed minimum, but 2 percent. 

Mr. Moss. But relates toa percentage of sales / 

Mr. Forr. That is correct. 

Mr. Moss. Or of gross profits. 

Mr. Fort. Of sales. 

Mr. Moss. Of sales. 

Mr. Forr. Yes. In our No. 1 location we pay about $1,80u vo $2,000 
a month rent. 

Mr. Douiincer. The amount of rent that you actually pay is above 
the minimum, of course. 

Mr. Forr. Oh, very much; yes. 

Mr. Moss. That is all I have. 

Mr. Mack. Mr. Alger. 

Mr. AueGer. I am wonder ing whether your viewpoint is the excep- 
tion or the rule, if we are to learn something from your testimony and 
how it can be apphed to other cases throughout the Nation. 

Mr. Forr. My testimony is an exception from the standpoint of how 
the industry, that is the retail drug business, is organized to operate 
now, because of course it is organized to operate under fair-trade or 
price-maintenance type of selling, that is type of distribution. But 
there are many independents and there are many drug operations 
in the United States now which are operating on a volume percentage 
basis, which in our opinion is the way that consumers should be able 
to buy medicine and drugs. 
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Why should they be able to buy Libby, Del Monte, famous brands 
in food stores for from 15, a maximum of 15 to 20 percent above the 
manufacturer’s costs and then walk into a drugstore and pay 65 to 
75 percent above the manufacturer’s cost? In our opinion that is 
an unreasonable profit and it is unnecessary from volume—if you have 
the volume, and if you don’t have the volume you have to get that type 
of markup. Since there are only 10 percent of the ret tailers in the 
United States interested in this law—there are only 10 percent use the 
law when 45 States had it—then it seems unreasonable to us that any- 
body should be forced to raise their prices from 20 to 30 percent to 
protect a minority of 10 percent of both manufacturers and retailers 
in the United States. 

Mr. Auger. Thank you. Iam sure we will make a point of studying 
your testimony. 

Mr. Mack. I have a few other points to develop. The people who 
came in late were not able to be here for your testimony and I know 
they have other questions which have not been raised. I wanted to 
ask if you belong to any nation: . association which represents small 
chains of dr ugstor es of less than 2 

Mr. Forr. Our policy is this: That anybody who sends us a statement 
to join or buy anything in an organization, if it does not involve sign- 
ing any resale price maintenance contrac t, we sign it, and we buy it 
because we believe that, as far as the industry itself, the retail drug 
industry is going through a revolution now from the standpoint of 
manufacturing and distributing, especially distributing the products 
they manufacture. 

Mr. Mack. You understood my point, that is, is there any national 
organization which would be representing the small drug chains such 
as your own / 

Mr. Forr. I would have to check the record, but we belong to every 
organization that represents the retail drug business, and if we are 
not, we are delinquent on the dues, or the subscription. 

Mr. Mack. Yes, I understand that. What I am trying to say is 
is there any type of special organization. 

Mr. Forr. Oh no. 

Mr. Mack. That would represent exclusively small drug chains. 

Mr. Forr. No, except the consumers if they know what this bill 
meant for them. 

Mr. Mack. Yes. 

I am particularly interested in this. You are the first one from 
your industry to testify you represent a chain of small drugstores. 
I say a chain but I mean a small one. 

Mr. Forr. That is right, that is true. 

Mr. Mack. I have some in my area similar to yours, I think about 
10 stores. They are the supermarket type of drugstore. I wondered 
if you feel that most of these people would agree with your position. 

Mr. Forr. They definitely would agree, those who are in the opera- 
tions of this type, volume operation, would agree, I think. It is my 
opinion they would. I think the most important point, that the 10 
percent of the people who are opposed, that is 10 percent of the manu- 
facturers, 10 percent of the distributors, and 10 percent of the re- 
tailers in the national sales volume, those people who are opposed 
here really do not know that they are opposing something that is 
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good for them because the big retailers—and I know this from actual 
experience—the big retailers, and I won’t call any of them by name, 
wili use a fair-trade brand at the same price I have it if I am ina 
fair-trade area. Then they will go to maybe that same manufacturer 
and they will have that same product, the same potency manufactured 
under their own brand label and they will give it away, they will give 
that second hundred capsules away for a penny, and the small retailer 
is sitting over there with a national brand fair traded and he cannot 
cut it a penny to meet that competition. That is only a part of it. 

The facilities, the extended credit, the other things which those big 
operators have—— 

Mr. Mack. Mr. Dollinger. 

Mr. Dotutncer. Mr. Fort, do you people make your purchases from 
accredited distributors or manufacturers or do you buy through other 
sources ¢ 

Mr. Forr. Since 1955 we have most of the direct accounts in order. 
In the beginning we had trouble but now we are buying direct and 
we are buying some things indirect, and I would like to explain 
that to the committee if you have just a minute. This is directly 
the result of price maintenance. If you buy 100 capsules of, say a 
mycin drug, which are manufactured by the big manufacturers, you 
pay $30.60 for it. That is the fair-trade wholesale price. Now we 
have a direct arrangement with that manufacturer by which we 
buy, and most other drug stores can, too, the majority of his products. 
But if we buy that one from him, we pay $30.60. It does not make 
any difference whether we buy it from the wholesaler or from that 
manufacturer. We pay $30.60 for that bottle, even though we get 
15 percent off on these other items that we buy direct, that is below 
the wholesale price, which every druggist can do if he wants to buy 
that way. 

Now what happened there is it is a very strange thing that every 
national manufacturer of that mycin drug, in whatever form it is, 
in that potency, 250 milligrams, has the same price, whether you 
buy it from him or from the wholesaler that sells his merchandise, 
and that is $30.60. Of course, when we found a situation like that, 
in which we cannot buy direct at the direct price, we buy now from 
indirect sources from 10 to 15 percent below that price, because we 
feel that is not only an unethical but an illegal type of price main- 
tenance when every manufacturer is at $30.60 and even if you buy 
direct from him at 15 percent less on the balance of his line, he will 
charge you $30.60 for those capsules because they are 250 milligram 
mycin drugs and they are all the same price. “We buy them any- 
where from $22.50 to $26 a hundred but we have to do it from indirect 
sources. 

Mr. Mack. You carry the same brand ? 

Mr. Forr. The same brand and it is a fresh merchandise but it is 
wholesalers who are violating their agreement with that manufac- 
turer, and they cut that price from $22 to $26, and that is the way 
we buy it. We have to buy it in Chicago and New York out of 
Louisiana to get the right price, because that resale price mainte- 
nance—and there are 10,000 items in the same bracket under resale 
price maintenance 
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Mr. Doxiincer. In other words, the very same people who want 
you to put into effect price controls or fair-trade controls are the 
very ones who are apparently breaking their agreement with the 
manufacturer, in order to be able to give you the benefit 

Mr. Forr. I’m sorry; no. You see the manufacturers are main- 
taining it to the best of their ability now, even though there are 
only 31 

Mr. Doxurncer. Yes, but when they get to the wholesalers with 
an agreement—— 

Mr. Forr. That they cannot sell it to us at any lower price. Say 
if you sell a bottle that is worth $30.60, you can sell it for less than 
15 percent markup to be in the wholesale business. 

The 15 percent markup the wholesaler makes on it and then we are 
supposed to make a hundred percent markup when we sell it. 

Mr. Doxtiincer. But the wholesaler can make a fair profit at a 
price below fair trade and the retailer can do the very same thing. 

Mr. Forr. Correct. 

Mr. Dotuincer. That is your contention ¢ 

Mr. Forr. Correct; yes. 

Mr. Douurncer. And that does not stop any other druggist from 
doing the very same thing you are doing in this same area ? 

Mr. Fort. That is correct. 

Mr. Mack. Mr. Moss. 

Mr. Moss. Do you operate a prescription department in each of these 
branches? 

Mr. Forr. Yes. We have two prescription departments. 

Mr. Moss. How many operations do you have ¢ 

Mr. Forr. We have 6 operations, and we have what we call 2 phar- 
macies, and 4 of them are called service departments. Instead of 
delivering house to house, we done to the service departments while th 
are of course located all over the city in Baton Rouge. 

Mr. Moss. Now you do not make home deliveries ¢ 

Mr. Forr. No. 

Mr. Moss. A person has to pick up his prescription. 

Mr. Forr. Yes. 

Mr. Moss. And you have 2 locations out of the 6 where you com- 
pound prescriptions ? 

Mr. Forr. That is right. 

Mr. Moss. So in each instance you are not maintaining the com- 
plete self-contained operation of a drugstore / 

Mr. Forr. That is true. Four of those are what we call service 
departments. 

Mr. Moss. But the average corner druggist would compound his 
prescriptions in his store and deliver them to the home of the customer ? 

Mr. Forr. That is right, and in fact, our competition picks them up 
and delivers them at home, and our competition has not suffered be- 
cause of us in any noticeable degree, because they charge the medicine, 
they pick it up and deliver it and I think they do not charge enough 
for all that service. 

Mr. Moss, On the items that you are describing as having these very 
large markups, and when you say 100 percent, are you dealing from 
costs or from sales price ? 

Mr. Forr. From costs. 
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Mr. Moss Normally referred to as a 50-percent markup ? 

Mr. Forr. Yes. 

Mr. Moss. Is this characteristic of all items handled or is this con- 
fined to medicines? 

Mr. Forr. The fair-trade average is 50 percent above cost or 3314 
selling. 

Mr. Moss. You say average for what ? 

Mr. Forr. For fair-trade merchandise. When an item is fair 
traded traditionally it is 50 percent above cost or it is 3314 percent of 
its selling price. 

Mr. Moss. Your margin then is 331, ? 

Mr. Forr. We call it 50 percent above cost. 

Mr. Moss. Of course that is the historic argument. It is usually 
regarded in business is it not, as 3314 ¢ 

‘Mr. Forr. Correct. 

Mr. Moss. Rather than a 50-percent markup ¢ 

Mr. Forr. Yes. 

Mr. Moss. Your cost. of sales is 6624 percent of the selling price. 

Mr. Forr. Correct. 

Mr. Moss. So that the markup is 3314 for the total package. I 
think you understand what I am getting at. I think it makes a 
great deal of difference in the record as to whether it stands unenal- 
lenged at 50 or 100 percent. I think you indicated a minute ago that 
it was a hundred percent. 

Mr. Forr. Of course when it is twice its cost, we call it a hundred 
percent. 

Mr. Moss. But when cost is half of sales you call it 50 percent. 

Mr. Fort. That is true, but from percentages what you say is true, 
but when you pay a dollar 

Mr. Moss. You work on your cost of sales, don’t you ? 

Mr. Forr. We price from a cost of merchandise, but we do operate 
of course on cost of sales. 

Mr. Moss. That is right. That is all. 

Mr. Mack. Any further questions? Thank you very kindly, Mr. 
Fort. We have enjoyed your testimony. 

I now call one of the witnesses originally scheduled on Tuesday, 
Mr. Waller. Is it vour desire to testify at this time or would you 
like to have Professor MacLachlan proceed ? 

Mr. Watuer. Professor MacLachlan has to leave and his statement 
I believe will be a little bit shorter. I understand you plan to ad- 
journ at 12:30. 

Mr. Mack. That is correct. 

Mr. Water. And I know you will not resume this afternoon. 

Mr. Mack. We will not resume this afternoon. 

Mr. Water. And I know the witness from Sunbeam is here. He 
cannot come back. I can, and I am going to be here as long as you 
want me to be here. I would like to, if I ms iy, yield my time for a few 
minutes. I am sure you will want to ask questions of Professor Mac- 
Lachlan because he and I both have to do with the studying of this 
and the preparing of it and it will take longer than the time you have 
now. There is only a half hour left. I am available at any time you 
want me, and I will stay here until next week if necessary in order 
to give you all that I think this committee ought to have to understand 
this problem as I understand it. 
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Mr. Mack. I wanted to be sure that the record indicated that I 
offered you an opportunity to testify today. 

Mr. Water. If you want me to I will be here and will do it. 

Mr. Mack. My question was would you prefer to have Professor 
MacLachlan pecceds you and I have understood your answer to be 
“Vas,” 

Mr. Water. That is right, sir. 

Mr. Mack. And under those circumstances we will be very happy 
to hear him. I knew that Professor MacLachlan had been associated 
with you, and that he had a particular problem today. 

Mr. Water. He cannot be back Monday or Tuesday. That is the 
reason for it. 

Mr. Mack. Therefore, we will permit him to testify at this time. 
Prof. James A. MacLachlan of Harvard Law School, Cambridge, 
Mass. Professor MacLachlan. 


STATEMENT OF JAMES A. MacLACHLAN, PROFESSOR OF LAW, 
HARVARD UNIVERSITY, CAMBRIDGE, MASS. 


Mr. MacLacutan. I got my start in Illinois. Even as the Chair- 
man I was admitted to the bar there in 1916. 

Mr. Mack. May I congratulate you? 

Mr. MacLacuuan. I had ambitions to be an aviator but I haven’t 
had time to get at it yet. 

Mr. Mack. I might say, Professor, that 1916 was the time that [ 
came to Illinois as well. 

Mr. MacLacuuan. 1916? 

Mr. Mack. 1916. 

Mr. MacLacuian. You weren’t at Fort Sheridan or Camp Grant, 
were you ? 

Mr. Mack. No. I think it was at City Hospital. 

Mr. MacLacuian. I had a nephew born in St. Luke’s as I was 
going through a troop train. 

In view of the very limited time I shall skip over the early por- 
tions of my statement and I would prefer not to confine myself to 
the written statement because I think it is particularly important that 
we get to grips with the main points. 

The first part of the statement explains who I am. I have been at 
the Harvard Law School since 1924, full professor since 1926. I have 
taught about halfway around the curriculum but I have specialized in 
Federal legislation. 

For instance, there are half a dozen copies of my cases on the anti- 
trust laws, which are rather elaborately annotated with economic ma- 
terials in the Federal Trade Commission, half a dozen more in the 
Department of Justice, and the last couple of years I have been pay- 
ing a great deal of attention to this price-maintenance problem, be- 
cause it became acute. It became acute on account of two things, 
the adverse decisions in many State courts and the decision vali- 
dating the mail-order business. There isn’t any protection of inter- 
state commerce with reference to sales that involve a territory that 
is not fair-traded, so-called. It seems to me that the picture that we 
got of the national market from our learned professor of economics 
today is not really an up-to-date picture. This notion that Mr. 
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Justice Hughes or somebody said 40 years ago that a proprietor or 
a manufacture loses all legal interest in his property when he sells it 
is all very fine. The law has gone limping along with that assump- 
tion. But every businessman knows that that is not so, that produc- 
tion and distribution are closely interrelated. And I have drawn 
this bill—I cannot claim all the credit for it but the approach is mine 
and I have been consulted in the various changes that have been 
made in the text. 

It very definitely develops it from the point of view of the manu- 
facturer or the wholesale distributor who has a private brand. He 
could conceivably be a big retailer who has a private brand. We 
start out with a man who identifies the merchandise. What is his 
problem? Well, he wants to create a sustained demand for that 
merchandise. He uses various methods of creating that demand and 
a very important method is advertising on a national scale. He cre- 
ates in the consumer’s mind an association between the product and 
the price. 

If something happens to break that association, then he has not 
got the situation that he paid for when he advertised. 

When I was a boy, Ingersoll dollar watches were a byword. A 
dollar watch meant an Ingersoll and Ingersoll meant a dollar watch, 
and when somebody started selling those watches for 89 cents, well, 
then we began to wonder whether they were really worth a dollar 
after all, or whether something had happened to it. 

Well, they became a price football and got kicked around, and after 
they had been cut down a lot, you couldn’ ts get Ingersoll dollar watches 
because nobody was interested in handling them. 

Now there are people in this room, I have met. one or two of them, 
they have been pointed out to me, who have had the experience, manu- 
facturers who have had the experience of their market drying up be- 
cause they have not been able to create a situation that interests any- 
one in distributing their merchandise. Now General Electric will 
get along, whether we have resale price maintenance or not, because 
General Electric can carry all the costs and all the risks of consign- 
ment. If necessary, General Electric can set up its own retail stores. 
But the middle- or small-sized proprietor cannot afford to do that. 

Now it is all fine to say that the consumer needs to get the benefit 
of price cutting. It is all right if we could get price cutting that would 
be sustained and reliable, “put there is quite a distinction between 
oriental bargaining and doing business in a modern American market 
with mass production and mass distribution. 

When you come to figure the shopping around that the consumer 
has to do to save a few cents here and there, charge his time and charge 
his gasoline, and he is behind, let alone the difficulty that is caused 
everybody if products just seem to disappear from the market because 
there are not enough people that can afford to handle them. 

Now this bill very definitely takes the position that Congress is in 
a position to change the present existing law not by abolishing the 
antitrust laws, not by abolishing the free market. 

I am a very great believer in the antitrust laws, and I am a great 
believer in free market. It would recognize some of the realities of 
business that seem to me to be inherent in the questions that Mr. Moss 
has been asking the witnesses. 

It seems to me he puts himself in the position of a distributor. 
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He understand the distributor’s angle and a distributor who has 
been thinking about his business also understands the proprietor’s, 
the manufacturer’s angle. I use the term “proprietor” in the bill to 
mean the person who identifies the merchandise. He is ordinarily the 
manufacturer, and as a matter of shorthand, I may call him the manu- 
facturer. 

Now directly or indirectly the distributors of course negotiate with 
the manufacturers. They spar with them. They know what manu- 
facturers’ problems are and the manufacturers know what their prob- 
lems are. And I just cannot keep a straight face to say as a business 
matter that the manufacturer has no interest in his goods after he has 
sold them. He has a legal interest which is inadequately protected 
under the existing situation, and it is particularly desirable for the 
small- or middle-sized businessman to be able to control the distribu- 
tion of his merchandise, and this bill calls them his merchandise. 

It is the merchandise that he has identified, it is the merchandise 
that he has tested. It is the merchandise that he is getting the people 
in this country to want. And if they are going to continue to get it, 
it is going to be necessary for the small- or middle-sized one to have 
someone who is interested in the job of seeing that it gets from the 
manufacturers into the consumer’s hands. Now resale price mainte- 
nance does not cover the majority of consumer expenditures. I have 
made no firsthand statistical study, but I think the figures indicate that 
about 10 percent of consumer expenditures for goods as distinct from 
consumer expenditures for services are for items that have been the 
subject of a resale price maintenance. So we are dealing with a minor 
segment of the national market, but of course, we are dealing with a 
very important segment. 

1 don't think that you need resale price maintenance on locomotives. 

You do not need it on electric powerplants, and I think the problem 
of enforcing it is a very different problem in connection with an auto 
mobile or a refrigerator than it is with objects of small or moderate 

value. It seems to me that the consumer has the interest in having his 
problems simplified. If you have completely disorganized markets, 
you do not know what you are getting. 

You shop around. ‘Each fellow can change his prices from time to 
time, and first thing you know, you get in the hands of an ree eg 
retailer who gives you shoddy ‘merchandise and he may even be : 
fly-by-night operator. It is very much easier to maintain quality if 
that is associated with an identified product and a stable price. 

Now, if I am wrong that the consumer's interest is protected by 
2 provisions in this bill, 2 limitations upon it, then I do not want 
the bill passed. 

I do not want it to get out of committee. But if I am right, certainly 
the bill is worth very serious consideration. For one t thing, this bill 
is permissive. It does not fix prices. It does not tell anybody they 
have to fix prices. It merely gives to the proprietor of the identified 
merchandise the option of whether he wants to have an organized 
market or a disorganized market, and there are a great many factors 
that may affect his judgment on that, and it should be completely 
free under our competitive system. 

And, of course, the second thing is that the coverage of the bill is 
limited to goods that are in fair and open competition with other 
goods of like price. Now I submit it is unrealistic. I am sure that 
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the witnesses that have come up here opposed to the bill believe what 
they say. If you see it in black and white you wonder if a man can 
really believe that and be alive today. But if you see him talk, yes, 
he believes it. But it seems to me it is perfectly clear that the manu- 
facturer or the proprietor is going to have to sharpen his pencil if he 
is going to get his goods through to the ultimate consumer. We have 
been told here by opponents that the shopper is not so dumb as you 
might think. 

All right, he is not so dumb as you might think. It helps the 
shopper “make up his mind if he can have the market somewhat 
organized so that if he wants to buy an Ingersoll dollar watch he 
knows just what he is getting and he pays a dollar for it. The dif- 
ferent manufacturers are going to have to make — appeal. An 
important part of national radvertising i is price appeal, and they have 
got to keep the price low enough to make that effective. 

Also, if you are not going to engage in direct distribution—and as 
you all know, it is very costly to engage in direct distribution, and 
only the big people can do it—then you are going to have to interest 
the middleman. 

Now some middlemen may be more efficient than others. I do not 
think that we ought to have a soup-kitchen system in which more and 
more inefficient people are funneled into retailing. After all, a good 
part of the time in this country it has been hard to get good help. “The 
present situation we are in, with some unemployment we hope is a 
temporary situation. But I think there is an awful lot of nonsense 
talked and thought about costs. I did financial work for the Govern- 
ment dur ing the war. 

I was so-called renegotiating contracts for the Maritime Commis- 
sion, but what it amounted to was summoning in the war contractors 
and going over all their Government business and making up our 
minds whether they were earning too much. 

That required a lot of accounting. I always liked figures and so I 
associated with the other accountants more than I associated with 
other lawyers. I am thoroughly convinced that accounting problems 
are manifold. 

If you can set up a business whereby the idea has been already 
imbued in the consumer’s mind that the goods are worth so much, and 
ae you can sell it for less, all right, you are on easy street and you 

‘an turn over four times as fast. as the next fellow, as the recent 
aibaas said. 

But what you are really doing is you are taking advantage of some- 
body else’s advertising, the notion that this product is worth so much 
has been created by the national advertising. Now you do not need 
to engage in strictly loss-leader selling. You can be efficient right 
across the board if you can have somebody else do the markup for you. 

If you cannot have that, what do you do? Well, some stores mark 
it up at a high price and then run a line through that and then put 
another price and run a line through it and they have to do that at 
their own expense and they have to have fire sales, bankruptcy sales, 
special close-out sales and all the rest of it. 

Now so much for what I understand to be the general business of 
the economic situation. To my mind the theory “of the bill is per- 
fectly straightforward. I may have to file an anticipatory negative 
replication to certain arguments that I have heard about the consti- 
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tutionality of the bill and the construction of the bill. It seems to me 
it is perfectly clear that Congress has the constitutional power to 
recognize the economic interest of the proprietor in the distribution 
of his goods. 

True when he has sold it now he has lost title to it, but he has 
not lost the business interest, and it is a question for Congress to 
decide the extent to which that business interest may have legal pro- 
tection. 

As far as interstate commerce is concerned, there is a built-in safe- 
guard in the bill. We have taken from the Lanham Act, the Trade- 
mark Act, the provision that the commerce to be affected is the com- 
merce that Congress can constitutionally regulate, and I do not see 
how Congress can be declared to be doing something unconstitutional 
when it is expressly saying that it only wants to go to the limit of its 
constitutional power as far as the coverage is concerned. 

Now it is not true when you are dealing with national markets that 
sales across State lines are the only relevant factors. You have a 
great economic complex in this country, as we all know, and local 
sales have their repercussions upon the national markets. 

Now as far back as the Shreveport rate case, I believe that was in 
1912, it is cited in my printed statement here, the Supreme Court 
recognized the power of the Interstate Commerce Commission to 
regulate intrastate rates because of the competitive situation. 

The local rates had repercussions upon the interstate rates and 
created a discrimination. 

It is not possible to regulate interstate commerce without regulating 
a lot of local commerce, too. You cannot regulate interstate com- 
merce effectively. 

Now you do not regulate all local commerce in order to regulate 
interstate commerce effectively, but if you have got a proprietor who 
is selling the bulk of his merchandise across State lines, he is not going 
to be able to maintain his policy effectively unless his policy can also 
apply to sales within his own State. 

Now I do not propose that the tail be permitted to wag the dog 
and that some local fellow in the District of Columbia should get 
protection simply because he makes a sale or two into Virginia, but 
it does seem to me that we may fairly leave to the ordinary legal proc- 
esses of legal judgment, negotiation, trading, litigation as a last re- 
sort, and decision by the courts to see to just what extent local com- 
merce can be regulated in this case. 

Of course, the coverage that has been given to the national labor 
legislation in local affairs is very extensive indeed. That is because 
both Congress and the Supreme Court were enormously impressed 
with the desirability or the believed desirability of imposing national 
labor policies. 

How far the policy of this bill will be favored in the Supreme Court 
nobody can tell. Certainly I think that Congress is not playing an 
unfair trick upon the Supreme Court if it leaves to them the question 
of where to draw the line as long as it has an intelligible theory upon 
which to proceed. 

I think that I had better stop now for questions. 
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(The statement in full of Professor MacLachlan follows :) 


STATEMENT OF JAMES A. MACLACHLAN, PRroressor OF LAW, HARVARD UNIVERSITY, 
CAMBRIDGE, MASS. 


Mr. Chairman and gentleman, my name is James A. MacLachlan. I appear as 
special counsel for the Bureau of Education on Fair Trade, already described by 
Mr. Mermey. I was admitted to the bar in Illinois in 1916. I have been on the 
Harvard Law School faculty since 1924, as a full professor since 1927. While I 
have taught almost halfway round the curriculum, I have largely specialized in 
Federal legislation. My cases on the Federal antitrust laws have had a rather 
wide though selective distribution. In the last year or two, I have been partic- 
ularly concerned with resale price maintenance problems which I have analyzed 
on the basis of extensive studies I made in prior years. 

The subject of resale price maintenance has always been highly controversial. 
A movement to legalize it made rapid progress in the State legislatures in the 
1980’s and Congress recognized this trend by passing the Miller-Tydings Act. 
This took the form of a proviso to section 1 of the Sherman Act validating con- 
tracts or agreements prescribing minimum resale prices of branded merchandise 
in free and open competition with commodities of the same general class produced 
or distributed by others, when such contracts or agreements were lawful with 
reference to local resales in any State. When the Supreme Court in the Schweg- 
mann* case held that the Miller-Tydings amendment did not apply to the 
provisions of State fair-trade acts binding distributors in interstate commerce 
who had not signed contracts or agreements, Congress promptly corrected this 
conception by enacting the McGuire Act of 1952.7 

Within the last few years fair-trade acts promoting resale price arrangements 
have been declared unconstitutional in about a dozen States. Counting the Dis- 
trict of Columbia, there are four jurisdictions where such acts have never been in 
force. Such acts are in force and held or deemed valid in the remaining two- 
thirds of the States. This majority contains 7 of the 10 most populous States, 
but resale price maintenance is not as effective at present as this preponderance 
might suggest, because customers are free to send mail orders to territory which 
is not under any resale price control. It is quite properly held that the effective 
law is the law of the place where the sale takes place and there has been no move- 
ment which would endeavor to apply the policy of fair-trade territory to a resi- 
dent of that territory making purchases elsewhere. Consequently, some large 
concerns who would prefer to control the resale price of their produce have 
recently abandoned the attempt, although it would be a gross misconception to 
assume that resale price maintenance is dead. Quite the contrary. Many 
other concerns, including large numbers of small ones, are still adhering to pro- 
grams. Such confusing developments should not be regarded as surprising 
when Congress has left to local vagaries such an important issue affecting the 
distribution of merchandise in the markets of the Nation. 

With the vast acceleration of methods of transportation and communication, 
tracing back to early stages of the industrial revolution, but becoming dramat- 
ically intensified in the last quarter century, the production and distribution 
of merchandise has become increasingly a national matter. Moreover, it is one 
of the basic facts of business closely related to the origin of this bill that pro- 
duction and distribution are not independent stages of the economic process. 
On the contrary, they are closely interwoven fabrics connecting the origins of 
goods with the ultimate consumers. A manufacturer need not start with an 
abstract idea, beat it into tangible form, and then start looking for his market. 
Very often he makes a survey to find out what is needed and then tries to 
guide his research and development accordingly. An increasing portion of 
modern production is upon a scale which calls for an outlet in the national 
market. Radio, television, and magazines of national distribution are only 
some of the media whereby the manufacturer endeavors to communicate with 
the people whose wants he is at once attempting to create and to fill. Fre- 
quently, such advertising is fortified with price appeal and it is an important 
thing for a manufacturer to be able to give assurance to the consumer that a 
given branded product will be available at a given price. He needs to set that 
price low enough to attract the consumers. He also needs to set it high 


1 Schwegmann Bros. v. Calvert peas Corp., 341 U. 8S. 384 (1951) 
266 Stat. 632 15 U. S. C., sec. 45 (1952). 
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enough to make it worthwhile for distributors to assist him actively in dis- 
tributing the merchandise. He is much handicapped in this if his product is 
to be kicked around by price-cutting distributors who will run up their own 
volume temporarily by dramatic reductions in the hope of making a profit on 
other lines. The proprietor or originator of the branded merchandise has no 
assurance that such distribution will build him the steady goodwill he wishes 
to have associated with his merchandise in the public mind. 

If the proprietor is sufficiently wealthy he can, when more simple measures 
fail, set up his own branch stores and thus fix the price to the ultimate con- 
sumer directly through the instructions he gives to his own employees. Even 
without this elaborate step, he may be able to achieve the same result by re- 
serving title to the goods until they reach the hands of the ultimate consumer, 
although they may pass through both wholesale and retail consignees. This is 
still burdensome for the originating proprietor, because it involves bearing the 
entire risk of physical loss and deterioration during the distribution process 
and most seriously it involves bearing all the risk of failure to complete the 
distribution of all the merchandise put into trade channels. To his inventory 
at the plant he has to add this extensive inventory of goods in the hands of 
distributors at all stages as well as goods in transit between them. Large 
manufacturers have borne these costs and burdens before and can, if necessary, 
bear them again. That any manufacturer would find it worthwhile to do so, 
strongly attests to another economic truth that is basic to the theory of the 
present bill. The originator of identified merchandise has a strong business 
interest in his product throughout the course of distribution and he is particularly 
interested in promoting the passage of his identified merchandise into the hands 
of ultimate consumers under such auspices that a habit of consumption will be 
formed which will promote at least the stability and, hopefully, the growth of his 
business. An important element in the achievement of this objective is a well- 
systematized scheme of distribution, enabling both producer and ultimate con- 
sumer to know what they are getting from the mutually beneficial exchange 
that is promoted by the middleman. 

It is a commonplace statement in the lawbooks that, according to the common 
law, the vendor of merchandise loses all legal interest in it when he sells it and 
that the purchaser is then free to consume the article, to destroy it, to give it 
away or to sell it for any price he chooses. In a simple homespun and horse-and- 
buggy economy, there was much to be said for that point of view, and even now 
there are a variety of legal questions which can be satisfactorily determined with 
reference to this oversimplified view of the situation. Nobody who knows any- 
thing about modern business, however, rggily believes that a manufacturer and 
his distributors exist in isolated compartments and deal solely at arms’ length 
without regard to the past or the future and without reference to the problems 
of modern merchandising. 

Congress is well aware that every industry presents its own problems. It was 
only a few years ago that the automobile dealers presented their case to Congress 
and obtained special legislation endeavoring to deal with some of the dominant 
realities in the marketing of automobiles, particularly with a view to preventing 
the dealer from being overreached by the more powerful manufacturers. The 
economic interplay calling for the attention of Congress did not have its origin 
in evil-minded men in the factories or in the display rooms. There was simply 
inevitable manifestation of the inter-relationships between producer and dis- 
tributor. If anyone wants to get a law book and read to you how no seller has 
any interest in merchandise after he has sold it, you can listen patiently and 
when he gets through you can only murmur, “Oh, brother, brother, them days 
are gone forever.” There never was a day when the statement was literally 
correct. 

H. R. 10527 is presented as a bill for equalization of opportunity in the distribu- 
tion of merchandise. Some proprietors may see fit to forgo such advantages as 
accrue to them from having organized markets for the distribution of their prod- 
uct. The more expensive the product and the fewer the purchasers, the more 
direct and simple may be the lines of distribution and the more time can be 
spent on individual negotiations and meeting individual requirements. Resale 
price maintenance is better adapted to mass distribution of products of moderate 
value. It is not needed for locomotives and electric power plants, and the pro- 
ducers of automobiles and electric refrigerators may often properly place reliance 
on other methods of promoting their distribution. No matter what the product, 
this bill will not require a proprietor of any identified merchandise to promulgate 
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any schedule of stipulated or minimum resale prices. This bill only undertakes 
to give him his choice. It is founded upon the assumption that the conditions 
governing the distribution of goods in the national market is a proper matter for 
Federal concern. It is important for Congress to face this problem and reach a 
proper solution for the same reason that it has been proper and indeed necessary 
for Congress to regulate the Nation’s business through such laws as the Inter- 
state Commerce Act and the Sherman Act. Since the proposed law deals with 
marketing on a national scale, it is preeminently a matter of interstate com- 
merce. Its subject matter also overlaps the area of the antitrust laws. The 
backers of this bill believe that it implements the underlying policy of the Sherman 
Act, the Clayton Act and the Federal Trade Commission Act. Those statutes 
are designed to preserve competitive conditions promotive of our economy. It is 
often difficult to tell what such conditions are. There is an almost unavoidable 
paradox in setting up legal restraints in order to promote freedom, but the para- 
dox is not quite unescapable. We are by this time quite familiar with the idea 
that many legal restraints promote other freedoms. Without traffic regulations, 
for instance, our movements would be much more narrowly restricted than they 
are now. 

Some people would suggest that all resale price maintenance is inherently dis- 
ruptive of the free market, because it eliminates price competition between 
competing distributors. But is it really monopolistic and in restraint of trade 
to recognize the interest of the producer of identified merchandise in controlling 
the price at which his merchandise can compete with the merchandise of others? 
If a proprietor thinks that he can get his goods through to the ultimate consumer 
in a more satisfactory manner by allowing the distributors to vie with one another 
in paring their respective markups, he is quite free to do so. But if he thinks 
he will enter into more satisfactory long time relations with his customers if 
he has a less disorganized market, surely there is much to be said for enabling 
him to make that choice legally effective. This bill does not proceed upon a con- 
tract theory, so nobody is going to be held for a contract he did not sign. The 
idea is that the bill gives legal recognition to the business interest that the proprie- 
tor of identified merchandise has in the prices at which his goods are sold in 
the course of distribution. The bill calls it his merchandise even after he has 
sold it, because that is the business way of looking at it. The bill seeks to make 
business realities legal facts, in preference to the more doctrinaire approach of 
taking legal terminology and trying to mold business to conform. All that a pro- 
prietor of identified mechandise has to do under this bill is get actual notice 
to his distributors of the price schedules he wishes to have observed in the course 
of distribution. Actual notice is defined broadly but fairly. It means just exactly 
what it says. There is no attempt to impose any constructive or legal notice, 
exeept to the very limited extent that a distributor is deemed to have notice of 
what is plainly marked upon the merchandise itself or the container or dispenser 
in or through which it is distributed. As a practical matter there is little doubt 
that proprietors enforcing resale price maintenance programs will specifically 
and personally notify price cutters in writing of their price schedules as an 
elementary first step of their enforcement. The most effectual remedy will pre- 
sumably be an injunction against resales knowingly in violation of price sched- 
ules duly promulgated by the proprietor of the identified merchandise. 

The legislative branch of the Government exists for the purpose of changing 
presently existing laws. To do so wisely reference is properly had to modern 
business developments and modern business needs. It seems to me captious to 
suggest that Congress has not got the power to recognize the business interest 
of the proprietor of branded merchandise in the prices at which his merchandise 
is distributed. Such recognition could in no sense be arbitrary or without rational 
basis, so as to deprive anyone of liberty or property without due process of law. 

There are, of course, limitations covering congressional power over local 
affairs. This bill recognizes that fact by defining the commerce to be regulated 
as that commerce which can be lawfully regulated by Congress, following the 
precedent of the Lanham Act in this respect. The constitutionality of the bill 
is thus automatically self-sustaining with reference to the coverage of commerce. 
The coverage is so defined, rather than with reference solely to interstate com- 
merce, because it is often important to regulate local commerce in cases where 
it has such repercussions upon interstate commerce that interstate markets can- 
not be adequately regulated without dealing with some of the local commerce 
too. This principle was first strongly developed with reference to railroads. 
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In the Shreveport rate case,* the Interstate Commerce Commission was held to 
have power to regulate local rates when competitive forces caused them to have 
an impact on interstate rates. Local production was held to be within the stream 
of interstate commerce when the Supreme Court recognized a strong national 
policy in favor of regulating labor relations in accordance with Federal standards. 
So holding in U. 8S. v. Darby,‘ the Supreme Court said: “The power of Congress 
over interstate commerce is not confined to the regulation of commerce among the 
States. It extends to those activities intrastate which so affect interstate com- 
merce or the exercise of the power of Congress over it as to make regulations of 
them appropriate means to the attainment of a legitimate end. * * *” 

The practical situation we have to contend with is this. A manufacturer dis- 
tributing in the national market will, of course, have resales within the jurisdic- 
tion of origin. There is no reason why his schedule should be demoralized by 
having Congress withhold his legal right to enforce price schedules within a 
State. If his distribution is all local, the legal resale price policy should be 
matter of solely local concern, but, in a typical case where the application of the 
proposed law will be invoked, a substantial part of the distribution will be inter- 
state and the Federal policy will not be effective with reference to such distribu- 
tion, unless it can also be applied to the distribution within the State of origin. 
The exact point at which the line will be drawn must naturally be left to the 
ordinary processes of argument, negotiation, trading, settlement, and litigation 
as a last resort. Such difficulties need not be insuperable in practice. In any 
event, the bill expressly disclaims any attempt to regulate commerce outside the 
proper Federal domain. 

Some critics, rather surprisingly I think, have raised the question whether 
Congress may confer jurisdiction upon State courts. It is perfectly elementary 
that Congress can create substantive rights which can be asserted and defended 
in any court of general jurisdiction, Federal, State, or foreign. Congress does 
not prescribe the jurisdiction of such courts. Their general jurisdiction is con- 
ferred by the government from which their powers are derived, but it is one of 
the elementary powers of any court of general jurisdiction to adjudge contro- 
versies that properly come before it through due procedure and this procedure 
will be operative upon substantive rights obtained by local law, Federal law, and 
foreign law. It would be strange if our State courts had to remain ignorant of 
Federal law and had no power to enforce it. It is a matter of every day occur- 
rence that the Federal law is applied in State courts as the supreme law of 
the land. Suits are commonly brought in State courts to enforce the substantive 
law of preference having its origin in section 60 of the National Bankruptcy Act. 
As that statute says in section 60b as well as in several other subdivisions: 
“For the purpose of any recovery or avoidance under this section, where plenary 
proceedings are necessary, any State court which would have had jurisdiction if 
bankruptcy had not intervened and any court of bankruptcy shall have con- 
eurrent jurisdiction.” The law to be enforced in the State court is not state- 
made law, but a Federal statute. This is not conferring Sate jurisdiction any 
more than our bill confers State jurisdiction. The State jurisdiction is simply 
recognized as an appropriate means of giving procedural effect to the Federal 
substantive law. More illustrations could be educed from the Federal Em- 
ployers Liability Act and the like. 

In closing I would like to emphasize the legal and economic theory of the 
bill. It is in substance as well as by designation a bill to equalize rights in 
the distribution of merchandise. It would enable the small- or middle-size 
proprietor of branded merchandise to elicit the active efforts of his distribu- 
tors to move his merchandise and to create a stable market among ultimate 
consumers by establishing the prices at which they can have assurance of 
obtaining the goods. It is less essential to the large proprietor to have this 
protection, because he can achieve it by the other more costly means of con- 
signment or direct distribution. It is highly questionable whether consumers 
gain anything in the long run from disorganized markets. By the time they 
figure their gasoline and their time consumed in shopping around and add the 
indirect costs of occasionally falling into the hands of unreliable dealers who 
are not as good as their word, even when not flying by night, the consumers 
may be actually out of pocket. A proper application of the antitrust laws by 
enforcing certain standards to maintain the essentials of competition can keep 
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organized markets from getting hardening of the arteries without all the costs 
of the disorganization produced by loss-leader sales. Active competition can be 
maintained for the consumer’s dollar, even if both the distributor and the manu- 
facturer are kept in rapport with one another through mutual knowledge con- 
cerning the prices at which their distribution can be effectuated. 

This bill applies the same principles to the situation where the manufacturer 
skips one or more steps of distribution with reference to some but not all of his 
product. Since competition between products of like uses may be relied upon 
to give the consumer his money’s worth, there are distinct advantages in allow- 
ing maximum flexibility in methods of distribution. The proprietor of the 
identified merchandise elects, in the first instance, to maintain resale prices or 
to leave them for the individual choices of his distributors. Neither the inter- 
est of the distributors nor the interest of the ultimate consumer requires him to 
be restricted in his choice of methods of distribution. If business considerations 
dictate that he employ middlemen with reference to some of his product but 
not all of it, he should not be required to give up resale price maintenance as 
a condition for exercising this choice. He should be permitted to distribute 
direct, when business efficiency so dictates, and to use the assistance of dis- 
tributors when they can help. In that case, of course, he not only should be 
free to but should be required to respect the prices that he is asking of his 
distributors at comparable stages of distribution. Markets are to be organized 
by proprietors only when they elect to do so and it is a reasonable assumption 
that their elections will be made for valid business reasons that, in their judg- 
ment, serve not only themselves and their distributors but also the economy. 

The bill only provides for goods which are in free competition with other 
goods of similar class for the consumer dollar. In such cases the proprietor is 
definitely challenged to sharpen his pencil to figure how he can get his goods 
through to the ultimate consumer at competitive prices and still keep his dis- 
tributors interested. There are some customers who would deplore all efforts 
at active distribution. They think they can find out for themselves what they 
want and don’t want to pay anyone to sell stuff to them. The fact is, however, 
that as products proliferate and as our entire lives become more complicated, it 
is increasingly difficult for people to know what there is and to find out what 
they want and why they want it. There are wastes in all economic systems, but 
there has been an enormous advance in distribution in my lifetime and I figure 
that I have benefited from it as a consumer. This period, of course, includes 
the last quarter century when extensive resale price inaintenance programs have 
existed side by side with distribution not so covered. It is hard to see how the 
interest of the consumer is udvanced by forcing a proprietor to a three-way 
choice between distributing all of his goods direct, distributing none of his goods 
direct and abandoning resale price maintenance. The interest of consumers 
ean be advanced by enabling the businessman to make a choice as to how he 
ean best achieve the combination of production and distribution, and the acid 
test of trade regulation laws is their effect upon the consumer. In any case, if 
a proprietor is going to demand that certain prices by charged by his distribu- 
tors, he ought to respect the same standards when he sells under comparable 
conditions in the same market. 

No charge could be more specious than a claim that this bill would delegate 
legislative power. A Wills Act recognizes the interest of a testator in the 
disposition of goods after he has lost title to them, but it does not delegate legis- 
lative power. The legal capacity to make a devise or to promulgate a price 
schedule does not involve the power to legislate. 

Moreover, nothing could be further from the truth than to assert that the 
proposed bill enforces price fixing upon our economy. The central idea here is 
to create freedom of choice concerning methods of distribution by affording a 
simple and effective means whereby the proprietor of identified merchandise ef 
moderate resources can meet the competition of his competitors in the market 
place through devising the most effective scheme of distribution adapted to his 
particular case. This, of course, is not to sacrifice the interest of the distributor 
to that of the proprietor, for the distributor is also interested in being pro- 
tected in those margins a proprietor deems necessary to elicit his efforts. It has 
been an earmark of western efficiency that we have tended toward a one-price 
system in contradistinction to oriental bargaining, where what should be a 
simple transaction is often a time-consuming and wearing process. We should 
not overloook the economic advantages of enabling the proprietor to organize his 
distribution easily so long as we make sure that our markets are not monopo- 
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lized at the source. Competition between goods of different proprietors serving 
the same ends in the same markets is no puny force. It is an indispensible 
element in a dynamic economy. By equalizing rights in the distribution of 
merchandise, this bill would promote healthy market conditions. 

Mr. Mack. Mr. Dollinger. 

Mr. Dotiincer. Were you here yesterday when Chairman Gwynne 
testified before this committee / 

Mr. MacLacutan. I had classes so I could not possibly get here 
before Thursday. 

Mr. Douiincer. I asked Chairman Gwynne yesterday a question 
whether or not the enactment of this bill would still make it necessary 
for the individual States to enact fair-trade laws, and the impression 
I got in his answer to me was that unless the several States, the States 
in this country, would enact their own fair-trade legislation, the bill 
would have no force and effect, that you would be in a position where 
you would have a law which could not be effectively used. Do you 
disagree with him on that / 

Mr. MacLacunan. | certainly disagree with that. I think the 
roblem is if Congress chooses to face this situation, and I think it 
is highly desirable that Congress face the situation and make a de- 
cision one way or another, if they face the situation and if they im- 
pose the Federal policy as far as they constitutionally may or if it 
imposes it as far as it constitutionally may, you will not have 100 
percent fair-trade enforcement in this country, but you will have 
ninety-odd percent enforceability of fair trade in this country, I think, 
9 percent plus perhaps of national business if fair trade only repre- 
sents 10 percent of business. 

Mr. Dotirncer. What I am trying to find out, and I think maybe 
I do not make myself too clear, that if per chance the District. of Co- 
lumbia does not enact fair-trade legislation and we pass this bill 
before us now, would the District of Columbia be prevented from 
selling items below the fair trade / 

Mr. MacLacutan. I think whether the bill should apply to the 
District of Columbia ought to be expressly covered. I had a draft 
in which that was included, and somebody struck that out. 

I say that I have gone along with all the changes in this bill. I 
will have to make an exception, and in that case I simply said, “Well, 
I don’t know about that situation.” 

Mr. Douuincer. That question still is a moot question and we would 
finally have to decide whether or not you would need fair-trade laws 
in the respective States. 

Mr. MacLacuian. No, that is not the same question at all, whether 
it is enacted in the District of Columbia or how far it would go in 
the States. 

Mr. Dotirncer. What I am trying to find out is what would stop, 
for example, a discount house from sending its orders into the District 
of Columbia. Wouldn’t they then be able to ship these orders to 
other sections of the country / 

Mr. MacLacuian. If the fair trade is made inapplicable to the 
District of Columbia, then the question would be whether the law is 
to be changed with reference to interstate commerce. Well, this 
statute very definitely would change the law with reference to inter- 
state commerce. 





FAIR TRADE 267 


You just would not have the mail-order problem that you now have. 

I take it that is abundantly clear, because a proprietor under this 
bill, by giving actual notice to his distributors, can fix the legal price, 
and he can fix it ev erywhere where Congress has got the legal power 
to give him the power to fix it, and it could well be that the District 
of Columbia would be covered without express mention. 

Mr. Mack. Would you yield a minute / 

Mr. Doxtuincer. I yield. 

Mr. Mack. You maintain that you are responsible for drawing up 
the legislation. 

Mr. MacLacuan. Yes, sir. 

Mr. Mack. Now does it or does it not cover the District of 
Columbia ? 

Mr. MacLacutan. I think it probably does, but I do think that there 
is a weak point there. 

Mr. Mack. People have stated that it needed some amendments, and 
I noticed some of the statements which have been inserted in the rec- 
ord have indicated that there are several areas where this legislation 
should be amended. If the person who claims to be responsible for 
drawing the legislation doesn’t know whether the District of Columbia 
is included, I think we had better rewrite it or clarify this one very 
important point. 

Mr. MacLacuian. There are 2 or 3 places in this bill where I think 
it could be touched up a bit, but of course the hearing upon the gen- 
eral proposition of the bill would naturally come first. It did not 
seem to me that we wanted to be running in here and bothering the 
sponsor of the bill every time we got an idea that maybe it would be 
a little bit improved if one word were changed here or there. 

Mr. Mack. Of course, that is our responsibility, but I was some- 
what surprised and shocked when I found that you were claiming 
authorship of this legislation, and then I was further surprised when 
L found that you did not know whether the bill that you had drawn 
up included the District of Columbia or not. 

Mr. MacLacutan. The bill that I drew up included the District of 
Columbia. I certainly knew that. 

Mr. Mack. Do you have a copy of that bill here? Do you have 
copy of that draft ? 

Mr. MacLacuian. It is not a bill. It is published in the Vander- 
built Law Review for December of 1957. 

Mr. Mack. It would be interesting to see the different approach 
on that point. Now the other question in addition to the District. of 
Columbia, would either bill, the one that you drew up or the one that 
was actually introduced, both of them cover the State of Missouri, 
which does not have a fair-trade law ? 

Mr. MacLacuuan. It covers the business in the State of Missouri 
that is not purely local. If you have got a Missouri manufacturer 
with nothing but local distribution, it won’t be covered. If you have 
got a Missouri manufacturer with primarily national distribution, 
it will cover his Missouri sales, I suppose. 

That is the situation that I say would have to be left for judicial 
determination, because it is quite clear that Congress may affect local 
commerce when it is necessary to do so to carry out the policy with 
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reference to the national commerce, and just how far that will go, no- 
body knows. 

Now I was emphasizing the difference between the District of Co- 
lumbia and the Missouri situation because of course it is perfectly 
clear that Congress has complete constitutional power over local mat- 
ters in the District of Columbia. There are two distinct problems. 
How far does Congress want to and would Congress under this bill 
cover local commerce in the States, and the other question would be 
how far would it be enacting a law for the District of Columbia? 

They might well cover local sales of a sort in the District of Co- 
lumbia that would not be covered in Missouri. 

Mr. Mack. You have two very important questions that you raise, 
and I conclude that the legislation itself will not answer these ques- 
tions, but the report or debate on the floor of the House or something 
else would have to explain the jurisdiction of the legislation. 

One question that I had in mind the other day, and it seems to be 
even more complicated now, at least there is more question as to how 
it would be covered, would be a case—and you mentioned Missouri— 
of something being manufactured in St. Louis and sold in Springfield, 
Mo. Would that be covered or not ! 

Mr. MacLacutan. As I say, it would depend whether that is pri- 
marily national business or primar ily local business. 

If it is a mere appendage on national business, it ought to be cov- 
ered. [suppose a bill which was limited 

Mr. Mack. Was your bill designed to cover that situation? That 
is my point. 

Mr. MacLacuan. I have not got enough facts. My bill is de- 
signed to cover everything that Congress can constitutionally cover. 
Now the principle is that ‘Congr ess can regulate I call it local rather 
than intrastate, because it makes a sharper contrast when you come 
to talk about interstate, Congress can regulate local commerce insofar 
as the local commerce is so much entangled marketwise with the 
national commerce that the regulation of the local commerce is neces- 
sary to effectuate the national policy with reference to interstate 
commerce, and you get ample precedents and strong examples of the 
extent to which local railroad rates have been regulated under the 
Federal power, and you have strong examples of the extent to which 
the national policy has been imposed upon local production in con- 
nection with the labor laws. Now how far, just where the line would 
be drawn would depend to a considerable extent upon the judgments 
of the courts. 

Of course it is completely impossible to give a responsible legal 
opinion concerning exactly where the law would be drawn. A statute 

can set up an intelligible approach. It can declare an intelligible 
ooliey The bill that I drew up had a much longer declar: ation of 
policy than is contained in this bill, because we were advised that 
that was too cumbersome, that the bill would have more chance to 
get attention if it did not carry such a heavy load. 

I think if it had a heavier load of statement of policy in it, it might 
suffer a better reception when it got into the courts. So I do not want 
to say that this bill is my bill and nobody’s bill but mine. I am cer- 
tainly not the Congress of the United States and I am not a member 
of the committee, and I am not an official representative of all busi- 
nesses in the United States. 
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I think, though, that at the outset we have to get down to funda- 
mentals. 

Mr. Macx. I want to interrupt you there. You are a professor of 
law and you have been for 30 years, and I would imagine that under 
those circumstances with those high qualifications you could tell me 
whether you think that your bill or the bill which is introduced would 
cover the situation that I mentioned in Missouri, or that if you had 
intended for it to cover that situation. 

Mr. MacLacuian. I wouldn’t need to teach law 2 years to know 
that a question without more facts in it could not be authoritatively 
answered. 

Mr. Mack. Would you have any more extensive comment to make 
if I asked you about something that is manufactured in Chicago and 
sold in Springfield, Ill., under a fair-trade law in Illinois? 

Mr. MacLacuian. Again I would have to make the same qualifica- 
tion. Is that purely legal business? How much business does this 
fellow do across State lines? Does he nationally advertise or is it just 
an Illinois 

Mr. Mack. Thank you. Mr. Moss or Mr. Alger, do you have 
questions ? 

Mr. Arcer. Professor, on the same point, then, the bill says, page 7: 

If a substantial portion of the merchandise upon which a proprietor has 
established a particular stipulated or minimum resale price across State lines— 
and so forth. What is substantial, as you understand it? 

Mr. MacLacuian. Refuse to answer. I think that is an intelligible 
word. I think you have set up a word like that against a given state 
of facts. If you will give me a record of 5 pages, 10 pages, 20 pages, 
200 pages, I can give you a judgment concerning whether that is a 
substantial proportion. But to define what is substantial, you run 
into all kinds of trouble if you try to define what is substantial. 

Mr. Acer. I appreciate your answer, sir. Does it strike you at all 
that this law might very well be a violation of States rights inasmuch 
as 18 States have ruled that being a signer of this contract is unconsti- 
tutional according to their own State law ¢ 

Mr. MacLacnuuan. No; it is very clearly not a violation of States 
rights. 

Mr. Arcer. It would be imposing a Federal law upon the States 
though, would it not, contrary to the 18 who have expressed their 
views ? 

Mr. MacLacuian. That is what the National Government is for, to 
face national questions responsibly and develop such issues as conduct 
in the national market so as to benefit the entire country. 

We always have minorities. Now the States have surrendered to 
the National Government the power over interstate commerce. What 
cloes that mean? Well, the court started out giving it narrow con- 
struction. In the Knight case back in 1883, I believe it was the 
Sherman Act, was not applied to production at all because they said 
production is all within State borders, that is not interstate commerce. 

Now the concept of what is interstate commerce has been greatly 
broadened, and on top of that the concept of what Congress can do 
in order to carry out its power to regulate interstate commerce has 
been further broadened along the lines suggested, that local com- 
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merce may be regulated when it has sufficient repercussions upon na- 
tional commerce so that it is necessary to regulate the local commerce. 

Now I am very sure that no single author of a bill or no group of 
authors of a bill could make a responsible statement conc erning just 
where the line would be drawn ov the regulation of loc al com- 
merce. 

I would say rather than having no bill it would be better to have 
a bill confined to sales across State lines. 

But I think that that would be unsatisfactory. Why should Con- 
gress pass a resale price maintenance bill in interstate commerce if it 
does not believe in it? If it does believe in it, why not make the law 
as effective as may be? Just how effective will it be? That not only 
turns upon these questions of degree and upon questions of fact that 
are not before us, which I positively refuse to answer. It is going 
to turn on trends and all other unpredictable things. But it will not 
be any different from anything else in the field of trade regulation 
in that respect. 

How about the Sherman Act of 1890/ A great deal of midnight oil 
has been burned about. that, and that is growing, in some areas, and 
perhaps being retracted in others. 

Mr. Areer. Thank you, Professor. I will try to keep my questions 
brief because I do not want to dominate the time here. The next 
question I wanted to ask you was called to our attention by Mr. 
Gwynne. He pointed out that in 1945 there was an 872-page report 
by the Federal Trade Commission which said this: 

The Commission found that resale price maintenance was unsound economi- 
cally, tended to destroy competition and at least in certain areas favored the 
large concerns. 

Would you care to comment on that statement, recognizing we do 
not have the report in front of us / 

Mr. MacLacutan. I have studied that sort of thing, and I must 
respectfully suggest that the orientation of the Federal Trade Com- 
mission in the forties rather more than today I think was antiresale 
price maintenance more or less from a historical accident. The Fed- 
eral Trade Commission started out as a great and noble experiment 
and it had its work given pretty rough treatment in the courts. Of the 
first 9 cases that went to the Supreme Court on activities of the 
Federal Trade Commission, 7 were knocked out and there were only 
2 that were sustained, false advertising and resale price maintenance 
in Federal Trade Commission v. the Beachnut Packing Company in 
the earlier 1920's. The Federal Trade Commission then threw its 
energies into false advertising and into prosecuting people who were 
maintaining resale prices. 

When the great majority of the States of the United States came 
out with fair-trade acts, well naturally the Federal Trade Commission 
did not feel that it was carrying out the popular mandate quite so 
much, and it began to moderate its activities. But the Federal Trade 
Commission has a historic bias against resale price maintenance, and 
in my experience there is hardly any field which is more controversial. 
You can get respectable economists who are very antiresale price. 

Mr. Arcrr. Professor, I think I took the liberty of asking frankly 
too comprehensive a question, I realize that. Let me just ask a couple 
of very specific questions now and I will be finished. 
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And if you will, I would like to know if this is any part of your 
statement. 

Have you in any sense earned a living in retail or sales work your- 
self ? 

Mr. MacLacuuan. I sold books to farmers. 

Mr. Ateer. Sir? 

Mr. MacLacuian. I sold books to farmers. 

Mr. Avcer. Would you mind telling me for my own information 
what your view was on the removal of price, rent, and w age control 
back in 1953% Were you for that or against that ¢ 

Mr. MacLacuHuan. | am in favor of removing Government control 
on prices. This is not a governmental control on prices. 

Mr. Arcer. I only asked you that, Professor, because I was a little 
uneasy while you were testifying about simplifying consumers’ prob- 
lems. I think there are some areas where not even Federal legislation 
can do things like telling consumers what they are going to do, up 
to a point, you see. 

Mr. Mac LACHLAN. I think that is very true, I think if you simplify 
the consmer’s problem by telling him his rent is limited, why then 
he gets nailed where he does not want to be, and I think this country 
can become as decadent as France if it hangs on to rent control, but 
that is a very different problem. 

Mr. Avcer. Thank you, Professor MacLachlan. 

Mr. Mack. Mr. Moss. 

Mr. Moss. Getting back to the bill itself, it is your position that it 
would be impossible to precisely define the exact areas where this 
legislation would be effective because that is in itself a changing thing 
depending upon the construction courts put on the regulation of com- 
merce clause of the Constitution. 

Mr. MacLacuian. I do not know of any legislation in the trade 
regulation area or the antitrust area that precisely defines its cover- 
age. There just is not any such animal. 

“Mr. Moss. Do you feel that the language here is adequate in every 
respect—— 

Mr. MacLacuian. No, sir. 

Mr. Moss. To permit the Congress to regulate in the areas where 
they have been held to have the author ity to regulate? 

Mr. MacLacuuian. I do not think it is the best that it could be in 
every respect. 

It seems to me that we have defined commerce here and then we 
have not used it properly, and the words “in commerce” ought to be 
stuck in the bill in the proper place. But as I say, there are 3 or 4 
places where I wrote—— ¢ 

Mr. Moss. Would you submit a memorandum pointing out those 
areas where you feel improvements could or should be made in the 
language. 

Mr. MacLacutan. I would be very glad to. I take it in this con- 
text the question is asked of me person: ally : What would I do if—— 

Mr. Moss. Your personal opinion. 

Mr. MacLacuian. Yes, sir. 

Mr. Moss. That is all, Mr. Chairman. 

Mr. Mack. Thank you very kindly. I did want to ask you about 
the difference in the two bills. Are you familiar with the bills which 
actually have been introduced ? 
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Mr. MacLacuuan. I have seen about 4, I think, or is it 5? 

Mr. Mack. Several of them are identical bills. I think there are 
4 identical bills, and then there are 2 other identical bills. 

Mr. MacLacuian. One or two of the bills leave out some language 
at the end. 

Mr. Mack. One witness testified that he favored 11216, or 10527, 
and I wondered, since you seem to have been very active in this legis- 
lation, if we could have the benefit of your opinion on these technical 
differences. 

Mr. MacLacuian. Subject to correction if I call the wrong num- 
ber, because I have not had a chance to check this up at the moment, 
my understanding is that 11216 is like the bill before the committee, 
10527, is it? 

Mr. Mack. That is right. 

Mr. MacLacutan. Except that at the very end under clause 9 the 
language is briefer, and I think on the whole that 11516 is preferable 
for this reason: It involves the question concerning what is going to 
happen if a distributor, if a proprietor sells part of his merchandise 
direct and part of it through traditional trade channels, or suppose 
he just skips one stage of distribution. Suppose he sells partly 
through wholesalers and partly direct to resalers. Under the Mc- 
Kesson and Robins case that was regarded as a horizontal combina- 
tion in restraint of trade so that it might not be effective. I submit 
that. it is to the advantage of the consumer as well as everybody else 
to allow flexibility in the methods of distribution. I do not think 
that if resale price maintenance has its function in organizing mar- 
kets within these carefully guarded limits—I agree things can be 
too much organized and too much straightened—it ought to be possi- 
ble for a proprietor to decide whether he wants to maintain his own 
outlets and distribute direct, whether he does not want to have any 
outlets at all directly controlled, and distribute through middlemen, 
or whether he wants to do part one and part the other. 

If he does the latter, he ought to respect the prices that he is asking 
other people to respect at comparable stages of distribution for 
comparable quantities. 

And although I believe that the bill first before the committee would 
probably achieve that result, I think that the amendment made in 216 
does so more unequivocally, because there is language in 10527 that 
could be construed as taking away a declaration that is made earlier in 
the bill specifically authorizing resale price maintenance in these cases 
of what I might call mixed distribution, partly sales through tradi- 
tional channels and partly sales through shortcuts. 

Mr. Mack. Was this language particularly objectionable or is it just 
a matter of not drawing it up appropriately in the first place ? 

Mr. MacLacutan. It was a question of where I thought something 
was fairly clear the first time, but other people said that it could be 
used to cast doubt so as to have two sections of the bill mean different 
things, and my thought was, well, we do not want this bill to be ambig- 
uous. If we can make it any more clear, let’s change it in the second 
place to make sure we are not contradicting what we said in the first 
place. 

It was a question of contradiction or a possible conflicting inference 
to be drawn between passages in paragraph 5 and paragraph 9. 
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Mr. Mack. Thank you kindly. 

Are there any other questions ? 

Thank you, professor. 

(The following letter was later received from Professor Mac- 
Lachlan :) 


LAW SCHOOL OF HARVARD UNIVERSITY, 
Cambridge, Mass., May 5, 1958. 
Hon. Perer F. Mack, Jr., 
Chairman, Subcommittee on Commerce of the Committee on Interstate 

and Foreign Commerce, House of Representatives, Washington, D. C. 

DeaR Mr. Mack: Having been invited by your subcommittee to send in my 
suggestions about possible improvements to H. R. 10527, I am pleased to enclose 
two lists with brief explanations: 

1. Clear improvements ; and 

2. Changes which could be made which are either innocuous or might be 
used to meet objections if pressed. 

These are tendered subject to the reservation that Mr. Moss asked for my 
personal views and that I have not cleared these lists with the Bureau of Educa- 
tion on Fair Trade for which I testified. 

Several people who heard my testimony have expressed the opinion that I did 
not understand the thrust of your questions about the commerce covered in the 
bill, so I am taking advantage of this opportunity for clarification. 

To my mind, a reading of H. R. 10527 discloses beyond reasonable doubt that 
it is a Federal resale maintenance law governing all commerce that Congress 
may lawfully regulate. That coverage includes: 

1. Resales anywhere in the United States of merchandise which has 
crossed State lines in the process of distribution since it was trademarked 
or otherwise identified. 

2. Resales within the State of origin, when the circumstances are such 
that local price cutting will impair interstate markets in like goods of 
the same proprietor, similarly identified. 

I had supposed your questions were directed only toward this second category. 
When you asked whether resales in Springfield, Mo., of merchandise manufac- 
tured in St. Louis would be covered, the question could not be answer “Yes” or 
“No,” because it would be necessary to find out: 

First. Whether the manufacturer who identified his merchandise has sub- 
stantial distribution outside of Missouri (to see whether the case falls within 
the language of the act) ; and 

Second. Whether the Missouri resales seriously affect the maintenance of price 
schedules in other States (to see whether or not the local sales impair the 
execution of the Federal policy with reference to interstate commerce so as to 
fall within the scope of Federal power). 

This, of course, brings up another question asked me—the meaning of “sub- 
stantial,” the word which is used in the bill to describe the amount of interstate 
business required. This obviously means something less than practically all 
and something more than practically none. Taken out of this context, it would 
usually mean something less than a preponderance of 50 percent. However, if a 
proprietor’s business is principally local, the Federal power to control that local 
business, in the interest of the minor percentage of his business which is inter- 
state. would be properly questioned. A possible change in the statute on this 
point is discussed in the second enclosed list. 


MR. GWYNNE’S MEMORANDUM 


The first four paragraphs of H. R. 10527 preserve the McGuire Act and the 
accompanying portions of the Federal Trade Commission Act. 

Paragraphs 5 to 9 of the bill are a new Federal resale price maintenance law. 

There is no conflict between these parts. On the contrary they supplement 
one another. The Federal resale price maintenance part is the more important, 
but that is no reason for repealing the McGuire Act, which is directed on a 
different front to the same goal. 

State fair trade acts are commonly put into operatoin by a contract enforce- 
able against nonsigners. The proposed new Federal law operates by actual 
notice, irrespective of contracts. If a proprietor brings his distribution under a 
State fair trade act, but not under paragraphs 5 to 9 of this bill, why should he 
lose the protection presently enjoyed under the antitrust laws? There may be 
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other less important differences with respect to coverage between State fair 
trade acts and the new Federal law. The bill excepts resales to charitable 
institutions. Suppose an existing or future State law does not? Should not 
the McGuire Act principle be preserved to avoid Federal prosecution for com- 
pliance with State law? The McGuire Act part of the bill has been slightly ex- 
panded to cover possible State fair trade laws employing the notice principle. 
At the time I drafted this there was no such law, but the possibility was 
apparent. Since then, Virginia has passed a fair trade law, in part employing 
the notice technique. 

I did not hear Mr. Gwynne testify and had not read his memorandum when 
I testified, although it had been placed in my hands for a minute and one con- 
fused and confusing passage in it had been pointed out to me in the course of a 
conversation. It is hard for me to believe that the Chairman of the Federal 
Trade Commission gave his personal thought to this. It creates its own con- 
fusion by dipping down into paragraph (5) and then coming back again to 
paragraph (2). After all, order can be important. We trust we have a live 
bill, but if you start at the end of live and spell it backwards, you get evil. 

If, after we had completed our Federal resale price maintenance law, we had 
come back with a fragment of the McGuire Act, we would have raised a ques- 
tion concerning whether we knew where we were going. I submit that no such 
question is raised by the fact we reasonably make a cross reference to para- 
graph (5) in the course of paragraph (2). That does not indicate that we 
expected one clause to cancel out the other, but rather we were aware of both 
clauses at the time each was drafted. 

It is true that the definition of ‘actual notice” departs from strict analysis 
in making plain marking of the merchandise conclusive. The point is a minor 
one. It seems reasonable to charge a man with looking at what he sells. 

tmbracing such legal notice in a definition of “actual notice’ is a mere con- 
venience, a dispensable convenience, if anybody much cares. 
Very truly yours, 


JAMES A. MACLACHLAN. 


SUGGESTIONS OF JAMES A. MACLACHLAN FOR IMPROVEMENTS TO H. R. 10527 
Page 5, line 22 

Strike out “imparted orally” and substitute “otherwise.’ The language as it 
stands I think is really impeccable, but it has produced some small amount of 
argument, which is more than it is worth. Oral notice will not be important in 
practice. 

As stated at the hearing, I deem the briefer paragraph (9) which occurs in 
two bills otherwise similar to be preferable to the corresponding paragraph in 
H. R. 10527. I so testified with reference to one of these bills, the number of 
which will appear in the transcript of my testimony. The reason for this more 
fully appears in the separate accompanying list of neutral or compromise amend- 
ments. 


SUGGESTIONS OF JAMES A. MACLACHLAN OF POSSIBLE CHANGES FOR PURPOSES OF 
COMPROMISE IN H. R. 10527 
Page 8, line 13 

The last word in this line and the rest of paragraph (2) can be struck, to 
remove the supposed handle which Mr. Gwynne grasped in his testimony. I 
do not recommend this personally, because I believe his view to have no sub- 
stance and something would be lost from the bill, as I have explained in my 
letter to Mr. Mack today (May 2, 1958). I would not, however, put such a 
change beyond the pale of compromise, if deemed necessary. 

Page 7, line 5 

It would be possible to change the word, “substantial” to “major” or “pre- 
ponderant.” As explained in my letter to Mr. Mack, in various circumstances 
“substantial” here will have to be construed so as to require a large amount of 
interstate commerce, if the act is to be valid. 

It is elementary that statutes should be given a construction so as to validate 
them rather than invalidate them, but it is quite possible that litigation will be 
avoided if there is no attempt to control the resale prices of proprietors whose 
distribution is preponderantly local. My only reservation about this concession 
at the moment is the thought that price cutters may be moved to migrate to the 
jurisdiction of origin and engage in cutting prices of mail-order resales which 
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might affect the interstate sales of the manufacturer. I would deem the mail- 
order resales of the price cutter to be part of the distribution process and thus 
subject to the bill, but the proprietor would be handicapped in his proof, because 
of comparative lack of knowledge of the buyers from the price cutter. 
Paragraph (9) of the bill 

One of the most difficult and controversial points in the bill is the protection 
to be accorded the manufacturer who sells partly through traditional three 
stage distribution and partly direct to retailers. As I explained at some length 
in the statement I filed with the committee on May 1, I deem such protection to 
be desirable and not harmful to consumers or other legitimate interests. Never- 
theless, it is worthwhile to note the possibility of drawing a distinction between 
the proprietor originating the brand who handles no merchandise but his own, 
and the proprietor who also wholesales a full line of products produced by 
others. I understand the latter to be the fact in the McKesson case decided 
by the United States Supreme Court. It would be possible to withhold cov- 
erage and protection for such a price maintenance program in the bill and still 
allow it with reference to the proprietor who does not handle products under 
any identifying label but his own. 

A resale price maintenance bill which does not protect the proprietor who 
handles only his own brands would be of greatly impaired value for the 
purpose of equalizing rights in the distribution of merchandise. The pro- 
prietor who is at once a general wholesaler and a seller of some of his products 
directly to retailers and others to wholesalers in three-stage distribution is a 
separate case and his interest could be sacrificed. 

I do not think that I am prepared at the moment to formulate the exact 
language achieving such a compromise. To be effective, it should be worked 
out in collaboration with others who object to the present bill on this point 
and who are amenable to compromise. 


Mr. Mack. Our hearings will continue on next Tuesday at 10 
o’clock in the morning, at which time we will proceed with the 
en witness list, and, under our present program, Mr. Waller will 
ve recognized first on Tuesday, and at that time the names of the 
witnesses who were scheduled for today will also be called, and the 
names of anyone who will submit an application to the clerk of the 
committee between now and next Tuesday and comply with the laws 
of the House. 

I will at this time offer an opportunity to any of the people here 
to submit their statements for the record and make comments of a 
very brief nature. 

I understand that Mr. Herman Van Mell, of the Sunbeam Corp., 
is here and would like to submit his statement for the record. Is 
Mr. Van Mell here? 

Is there another party with you? 

Mr. Van MELL. No. 

Mr. Mack. You may proceed, Mr. Van Mell. 


STATEMENT OF HERMAN T. VAN MELL, VICE PRESIDENT AND 
GENERAL COUNSEL, SUNBEAM CORP. 


Mr. Van Metz. Thank you, Mr. Chairman. My name is Herman 
T. Van Mell. My address is Chicago, Ill. I appear here as general 
counsel for Sunbeam Corp., which has had many years of experience 
with fair trade. Time having run out, I have asked leave of the 
committee to file my statement. 
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(The statement in full of Mr. Herman T. Van Mell follows: ) 


STATEMENT OF HERMAN T. VAN MELL, VICE PRESIDENT AND GENERAL COUNSEL, 
SUNBEAM CorP., CHICAGO 


INTRODUCTION 


My name is Herman T. Van Mell, and my home is in Chicago, Ill. I am, and 
since 1948 have been general counsel of Sunbeam Corp., nationally known 
manufacturer of high-quality electrical appliances. 

iver since the enactment of the State fair-trade laws and the Miller-Tydings 
Act in 1937, Sunbeam has been a stanch advocate of fair trade. 

Sunbeam Corp. continues wholeheartedly to subscribe to the principles and 
necessity of fair trade, and endorses the principles of the Harris bill, H. R. 
10527. 

Twice before, the Congress of the United States has enacted legislation to 
provide for distribution of trademarked articles at uniform prices. Twice 
the will of Congress has been thwarted, ironically enough, in my opinion, under 
the leadership of departments of the Government itself. 

Now that the subject is once again before Congress, we feel that, if legis- 
lation is to be enacted, it should decisively, once and for all, settle the situa- 
tion. Toward that end, I will suggest certain amendments which, in my 
opinion, are either necessary or desirable to enable this bill to accomplish its 
purposes. 


An ANALYSIS OF Wuy Farr TRADE Has Fattep, Born LEGALLY AND PRACTICALLY 
I. HOW PREVIOUS FAIR-TRADE LAWS WERE DESTROYED AS EFFECTIVE LEGISLATION 


A. Federal Government attacks 


The Department of Justice, closely followed by the Federal Trade Com- 
mission, from the inception of statutory fair trade, has spearheaded attacks 
upon the rights of a producer to control the sale to the ultimate consumer of 
products produced by him and bearing his trademark, except in those cases 
where the manufacturer or producer was rich and powerful enough to do his 
own retailing. 

Thus, the Department of Justice intervened in the first Schwegmann case, 
successfully urging the Supreme Court to take a narrow, legalistic view of the 
strict letter of the Miller-Tydings Act, and so construe it as to emasculate it. 
This is the same Department of Justice which in other, particularly sociologi- 
eal and labor questions, has urged upon the Court the most inconceivably 
broad construction possible on the plea that such construction is necessary to 
carry out the spirit as well as the letter of the intent of Congress. 

Congress overwhelmingly rebuked the Department of Justice, as well as the 
Supreme Court, by enacting the McGuire Act, which sought to restore non- 
signer fair trade and end the Wentling case sanction of interstate price cutting. 
The Department of Justice, however, went to work to harass fair-trading manu- 
facturers and once again to chop down the effectiveness of this legislation with 
hairsplitting interpretations. 

Manufacturers who attempted to maintain a uniform price at the wholesale 
level (and thus, incidentally, carry out the intent and purpose of the Robinson- 
Patman Act) risked prosecution, either on a boycott theory or under the 
doctrine in the McKesson & Robbins case. 

Manufacturers who sought to do the commonsense thing and cut off supplies 
to persistent price-cutting dealers, rather than burden the courts and expend 
great sums of money and effort in litigation, were subject to grand-jury investi- 
gations and threatened with Sherman Act prosecutions under a restraint-of- 
trade theory. 

Since it is obvious that the Justice Department and the Federal Trade Com- 
mission will, no doubt, continue to be hostile to the principles of orderly 
distribution of trademarked products, any new legislation must be written in 
such clear and unmistakable manner that the will of Congress will not be 
thwarted for the third time. 


B. State court attacks 


Although the United States Supreme Court, in the Old Dearborn case, 
sustained as constitutional the principles of fair trade, and, up to the time 
of the first Schwegmann case, State courts had been, generally, supporting the 
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principles of State fair-trade laws, a new trend began. I attribute this trend 
to the example set by Federal Government agencies. 

A considerable number of State supreme courts held their respective State 
fair-trade laws to be unconstitutional for a variety of stated reasons, some 
of them having, at least, an apparent substance, but others plainly founded 
in emotional bias, in which the term “price fixing” somehow became equated 
with evil. 

C. Loopholes in previous legislation 


Had the Justice Department in good faith accepted the full spirit and intent 
of Congress to remove State fair trade from the Sherman Act, where the 
Dr. Miles case had placed it, as was the purpose of the Miller-Tydings Act, 
and applied the rule of reason as well as commonsense, fair-trade distribution 
would be in sound shape today. Had this been the case, in my opinion, 
the rash of adverse State court decisions would never have appeared. 

With a wholehearted adherence to the essential principles of States rights, 
the Federal Government would have thrown its weight against operators in a 
non-fair-trade area who deliberately reached across State lines to destroy 
the State policies of fair-trade areas. Thus, it would seem that disregard 
of the rule of reason as applied to necessary, everyday business affairs, and 
disregard of States rights, opened the principal loopholes. 

However, there is another basic loophole which Congress itself left by here- 
tofore refusing to provide for nationwide fair trade of goods in interstate 
commerce. This is a principle contribution of the Harris bill. 


II. SUNBEAM’S EXPERIENCE IN THE DESTRUCTION OF PRACTICAL, NATIONWIDE FAIR 
TRADING 


A. Sunbeam’s contractual fair-trade system 


Following the decision in the first Schwegmann case in 1951, Sunbeam 
ereated and pioneered its so-called universal fair-trade contract system, pur- 
suant to which, in all of the then 45 fair-trade States, it sold only to wholesale 
distributors who had signed fair-trade contracts in which they agreed (@) to 
resell such products only to retailers who had signed Sunbeam retail fair-trade 
contracts, and (b) at a uniform and nondiscriminatory wholesale price. 

Under this system, every distributor and dealer in fair-trade States was put 
on a position of absolute equality. Every dealer who desired to sign a Sunbeam 
retail fair-trade contract was given the opportunity to do so. It was Sunbeam’s 
announced intention to refrain from dealing with nonsigners who had not 
elected to sign contracts. 

The inspiration for the system was a suggestion by Mr. Justice Douglas in 
his majority opinion in the first Schwegmann case, suggesting that the only 
proper way to fair trade under the Miller-Tydings Act was by a manufacturer’s 
executing contracts with all his dealers. The legal basis was the express 
statutory provisions sanctioning such contracts. 


B. The Department of Justice attacks Sunbeam’s contractual fair trading 

The Justice Department then filed a civil antitrust suit, seeking to enjoin 
Sunbeam’s contractual system, branding Sunbeam and its contract-signing 
dealers and distributors as coconspirators. A Federal district court in New 
York held that the Miller-Tydings Act did not exempt the Sunbeam contract 
system from the reach of the Sherman Act, but that the subsequent enactment 
of the McGuire Act validated Sunbeam’s ssytem. A district court in California, 
however, sustained Sunbeam’s system as lawful under the Miller-Tydings Act 
as well as the McGuire Act. The Justice Department, finally, after enactment 
of the McGuire Act, dismissed its suit, but this did not erase the stigma of 
the filing of the suit. 
C. The interstate cut-price, mail-order catalog invades fair-trade States 

Meanwhile, two fatal defects in the fair-trade law began to appear. The major 
problem was occasioned by the mail-order discounter in non-fair-trade areas. At 
that time, there were only four such areas; namely, the District of Columbia, 
Vermont, Texas, and Missouri. 

A discounter in the State of Missouri mailed a large quantity of discount 
‘atalogs into fair-trade States. This immediately deprived the dealers in the 
areas where the catalogs were received of the full legal benefits of their Sunbeam 
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fair-trade contracts. Sunbeam filed suit in the Federal district court in St. Louis 
for an injunction, and obtained a temporary injunction enjoining such interstate 
assault. 


D. The Department of Justice intervenes on the side of the interstate raiders 


Immediately, the Department of Justice intervened in that suit, and persuaded 
the court to vacate the injunction. Meanwhile, Masters, Inc., which had been 
enjoined from price cutting Sunbeam products in New York, opened up a mail- 
order house in the District of Columbia for the avowed purpose of circumventing 
an injunction. Other manufacturers were involved in similar litigation and, in 
the case of G. EB. v. Masters, Inc., decided late last year the destruction of fair- 
trade rights across State lines was judicially sanctified. The doctrine of that 
ease was applied against Sunbeam’s contractual system in a Federal court deci- 
sion filed December 30, 1957. 

This was the principal factor in undermining the contract approach system. 
E. An example of destructive loss-leader pricing by an interstate raider 

One of the principal cut-price, mail-order concerns operating out of a non-fair- 
trade area stopped at the Sunbeam booth at the January 1958 housewares show 
and boasted of sending out 1 million catalogs in the fall of 1957 (featuring Sun- 
beam products at deep cut prices on its cover) into fair-trade States, which had 
had a tremendous effect on the Christmas business. The same concern an- 
nounced a spring mailing of 2 million catalogs, again featuring Sunbeam on the 
front cover of the catalog. He further admitted that many of his orders come 
in addressed to “—-——— Sunbeam Sales Corp.,” or addressed to “Sunbeam Sales 
Co.,” at their company address. Can anything else more clearly show how 
trademarks and the goodwill they symbolize are wrongfully appropriated? Is 
not this a confiscation of property without due process of law ? 

As an example of the prices featured by this one concern, I quote from its 
spring catalog, which advertises the Sunbeam fry pan on the front cover as 
retailing at $16.95, “your cost, $9.95." This is the standard fry pan which is 
sold to distributors at a net price of $9.31. We do not know from whom this 
concern buys its fry pans, but, even at the lowest brokerage rates of which we 
hear, namely, at 2-percent markup, this cut-price catalog concern is, presum- 
ably, paying some Sunbean distributor at least $9.50 for the fry pay which he 
is selling at a markup of 45 cents. No dealer in the United States can stay in 
business and make money reselling at a price like that. Even Masters, Ine., 
which claims to be the most efficient of all discount houses, operating at an 
11-percent markup, would have to sell this Sunbeam fry pan at $10.50 to make 
out. Obviously, the mail-order concern is using Sunbeam as bait or leader 
material. In order successfully to build traffic for itself, this concern destroys 
the Sunbeam business of thousands of dealers. Should the law permit this? 

From Sunbeam’s experience, it is, therefore, imperative that such depreda- 
tions be stopped. Cut pricing such as this is destroying the small retailer across 
the United States, caught between such loss-leader operators and giant depart- 
ment stores who retailiate against these suicidal loss-leader prices by also selling 
at approximate cost. 


F’. Inability to prevent noncontracting dealers from getting Sunbeam merchandise 
for cut-pricing and loss-leading operations 

The second major weakness which Sunbeam experienced under its fair trade 
contract system was that the law provided no effective way for preventing those 
who chose not to sign contracts from getting a supply of Sunbeam goods. Thus, a 
price-cutting dealer in a fair-trade State who had elected not to sign a contract 
could freely buy goods in a non-fair-trade area. 

1. Transshipping from non-fair-trade States.—In the course of litigating fair- 
trade cases in California, we would come across merchandise in the hands of 
nonsigners which had been acquired in Texas, Missouri, or Michigan (after that 
State had gone off fair trade). The Justice Department had made it plain that if 
a manufacturer took retaliatory action against such supplying sources in the non- 
fair-trade States, he would be prosecuted. Thus this source of supply could 
not be shut off. 

2. Secret contract violations. Wrongfully inducing a contract signer to supply 
goods.—Another source of merchandise was for a nonsigner in a fair-trade State 
to secretly induce some contract-signing dealer or distributor to transship to him 
small quantities of merchandise. (A mere 1 dozen Mixmasters advertised at a 
giveaway price can kill the sale of a thousand at regular price.) In most cases 
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this transshipping was very secretly done and all normal identifying marks 
removed from the cartons. Obviously, if Sunbeam knew who the dishonest 
dealers or distributor was, it would be a relatively simple matter to bring legal 
proceedings against him. However, due to concealment, attempts were made to 
proceed against the nonsigner on the very commonsense basis that since the non- 
signer knew about the Sunbeam contractual system, had knowingly elected not 
to sign a contract, his very offering of Sunbeam goods for sale showed that he 
had apparently induced some distributor or dealer to violate his contract. This 
theory of law was sustained in the Payless case. 

3. The theory of tortious interference with the contractual system as a whole; 
refusal of courts to support a contractual system after they had rejected non- 
signer system.—Sunbeam then pressed a series of cases based on the theory that 
even if the nonsigner had acquired goods in a non-fair-trade area for resale of 
them at cut prices in the fair-trade State, this was a tortious interference with 
the fair-trade rights of both Sunbeam and its contract-signing retailers and dis- 
tributors. While this theory of law is very obviously commonsense, and has 
been approved by lawwriters, the courts for the most part brushed this argu- 
ment aside in those States where the nonsigner law had been stricken down, say- 
ing that fair trade was price fixing, that price fixing imposed on nonsigners was 
against State policy and, therefore, they, the courts, would not protect fair-trade 
contracts from such interference, even though in all cases conceding that the 
contracts themselves were lawful. 

This second great weakness of the contractual fair-trade structvre drove home 
to Sunbeam the lesson that in order to have effective and practical fair trade, 
a manufacturer must have the legal right to pick and choose his own customers, 
to refuse to deal with those it has not selected as distributors and dealers, and 
to have a statutory right to enjoin all others from acting as dealers or distributors 
of, or advertising Sunbeam merchandise. 

The foregoing are the two major loopholes in the contractual fair-trade struc- 
ture which Sunbeam erected, maintained, and enforced at tremendous expense. 
It was these loopholes which eventually led to the breakdown of fair trade and 
the necessity for Sunbeam to abandon the system. 

Of course, nonsigner fair-trade systems which most of Sunbeam’s competitors 
used were infinitely weaker and broke down, in fact (even where not admitted), 
long before legal developments made contract fair trading impossible from a 
practical standpoint. The crumbling of nonsigner fair trade opened the second 
loophole above mentioned, by enabling the nonsigner to get merchandise and 
undercut his contract-signing competitor. 

It should be borne in mind that there is now on the case books of many States 
a large body of law hostile to nonsigner fair trade. Unless the Harris bill is 
strengthened I fear that this body of State law will create serious enforcement 
problems. 





G. How enforcement by injunction suits began to reach an area of prohibitive 
cost and difficulty 


A number of other rather serious enforcement problems developed, particularly 
the heavy cost of litigation, the tremendously varying degrees of halfheartedness 
in which courts sustained and enforced their State laws and even in many cases, 
failed to support their own injunctions decisively. Too many of the most willful 
price cutters regarded litigation as an inexpensive license for a very profitable 
loss leader operation or as good advertising. 

The hard-core violators were more frequently not the discount house but the 
loss-leader merchants, those who had no interest in making a profit on the 
Sunbeam line but who, as did the cut price mail-order house referred to, used 
Sunbeam as the bait and come-on to get people into their establishments in order 
to sell other goods at normal and in some cases fictitiously high markups. 

After Sunbeam had abandoned fair trade and associated counsel were in- 
structed to close out pending litigation one of my associate counsel told me that 
the lawyer for one of the most notorious loss-leader houses admitted that his 
client had shoppers who would station themselves outside of the store, then 
follow a customer in and watch to see whether, after buying the loss-leader 
Sunbeam item, the customer would buy other normally marked-up items, the 
store very coldbloodedly slaughtering the price on a famous national brand 
product just so long as it would draw customers who, once in the store, in fact, 
bought other goods. As soon as such shoppers determined the loss-leader 
product had lost its effectiveness, the store would switch to some other item. 
Meanwhile, however, these loss-leader tactics had destroyed the ability of all 
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the competitive neighborhood merchants to sell Sunbeam products at a profit or 
at any other than the loss-leader price. Also there was created in the minds. 
of potential customers the thought that the true value for the Sunbeam product 
was no greater than the loss-leader price and so they would postpone purchases. 
waiting for the next bargain sale. Therefore the regular dealers, their present 
stock of Sunbeam not having moved, would not care to order any further Sunbeam 
products and thus the Sunbeam trade was, in fact. restrained. But these loss- 
leader merchants were the very ones who often, with the active sympathy of 
the courts, used every technicality of the law to drag out cases so that they 
could continue their depredations as they chose. Ironically the better the 
product and the greater its reputation the more subject it is to loss-leader 
restraints. 

From this, Sunbeam learned that an effective fair-trade statute must require 
Federal courts to enter temporary injunctions immediately upon affidavits mak- 
ing a prima facie showing of (a) a fair-trade structure, (b) the allegation of at 
least one competing product on the market, (c) notice to the defendant, and (d) 
either an advertisement or offer to sell at a price cut, or two sales at a price cut. 
A statutory injunction bond, in the amount of $1,000 as well as a court’s power to 
punish fraud and perjury would protect against abuse of such a statutory manda- 
tory injunction procedure. 

One of the final effective blows against fair trade during 1957 was the in- 
creased willingness of many courts to permit each and every willful price cutter 
to litigate and relitigate a producer’s structure and every pettifogging procedural 
and substantive point. 

One State appeals court blandly permitted a price cutter to show his utter con- 
tempt for the injunctive processes of the law and to flout a decree which en- 
joined him from price cutting in his store located at a particular address, by 
the shabby subterfuge of demonstrating the product in the store and then taking 
the customer out on the sidewalk in front of the store to deliver the product into 
his hands and there accept the price. By this and similar types of so-called law 
enforcement, many courts, while pretending to uphold the law, openly displayed 
their attitude of attempting to make it as difficult, impossible, and expensive as 
they could for a manufacturer to enforce fair trade. 


EFFECTIVE FArR TRADE WILL REQUIRE A BASIC CHANGE IN ANTITRUST THINKING 


I. TO CONTROL THE DISTRIBUTION OF ONE’S OWN PRODUCT CANNOT LOGICALLY BE A RE- 
STRAINT OF TRADE 


The doctrine that contracts controlling the resale, and the reselling prices of 
one’s own product are in restraint of trade was created, over the dissent of Mr. 
Justice Holmes, pretty much out of thin air, by a majority of the Supreme Court 
in the case of Dr. Miles Medical Company vy. Park & Sons Co., (220 U. 8. 873 
(1911) ). 

I submit most earnestly for the consideration of the committee that this policy 
was wrong legally and economically at the time it was announced. I say that it 
has been wrong ever since. I say that it flies in the face of commonsense and 
the realities of 20th century manufacturing and distribution. 

And I say that it is this policy of the law which is principally responsible for 
the current rapid destruction of small business and particularly small dealers 
and distributors, and the concentration of retailing into a few giant hands which 
is rapidly taking place. 

Mr. Justice Holmes protested the adoption of the doctrine saying in his dissent : 

“There is no statute covering the case: (although the majority claimed that 
the prohibitions against contracts in restraint of trade contained in the Sherman 
Act applied) there is no body of precedent that by ineluctable logic requires the 
conclusion to which the court has come. The conclusion is reached by extend- 
ing a certain conception of public policy to a new sphere * * * I think that, at 
least, it is safe to say that the most enlightened judicial policy is to let people 
manage their own business in their own way, unless the ground for interference 
is very clear.” 

Thus spoke Mr. Justice Holmes at the very inception of the doctrine that con- 
tractual control of the distribution and resale price maintenance of one’s own 
product constituted a per se offense under the Sherman Act as being a restraint 
of trade. The Sherman Act does not say this. The Supreme Court legislated 
it. 








FAIR TRADE 281 


It is this court legislation which is the cornerstone of the presently held anti- 
trust concept that a producer who is unfortunate enough to be obliged to sell his 
products through independent wholesalers and retailers cannot lawfully exercise 
effective control of the distribution of those products (at the same time assuming 
the reciprocal obligations for the welfare of his dealers which such contracts 
would make possible). 


II. EIGHTEENTH CENTURY HORSE TRADING LAW NOT APPLICABLE TO RELEASE OR MASS 
DISTRIBUTION OF MASS-PRODUCED GOODS TODAY 


Some of the early English law writers giving the example of a man who had 
sold a horse, held that the seller having parted with title to his horse should 
have no further right to dictate to whom his purchaser may resell, holding fur- 
ther that any attempt to do so would be a restraint upon the alienation of prop- 
erty. The legal doctrine thus crudely stated, and blindly followed to this day, 
is the only historical basis for hostility to price maintenance. 

However, I believe that if Coke were living today he would be the first to 
acknowledge that a rule of law which made sense when applied to the individual 
sale, of one specific chattel having a separate identity and not being exactly 
identical to any other chattel in existance, was not intended to apply to and 
does not make sense in being applied to hundreds of thousands of mass-produced 
articles, each absolutely identical with the other, whose production and sale to 
consumers requires the simultaneous and continuous activities of thousands of 
dealers. Clearly anything, such as price cutting, which injures or curtails this 
economic activity is the one restraint of trade. 


III. REPLACING EMOTION WITH LOGIC IN ANALYZING THE DIFFERENCE BETWEEN PRICE 
MAINTENANCE AND COLLUSIVE PRICE FIXING 


A. Monopolistic price fixing 

The early English antimonopoly laws were concerned with the situation where 
all the producers or dealers in, Say, the food grains necessary to sustain life 
had gotten a stranglehold over all of the supplies, and between themselves fixed 
a single price to be charged by all of the dealers regardless of where the grain 
was produced. It was this kind of monopolistic price fixing which everyone 
agreed to be universally bad. In the case of necessary foodstuffs, where such 
price fixing existed consumers had to pay the price or perish. It was logical to 
extend this rule more generally, to all such monopolistic price fixing. 


B. Individual resale price maintenance on one’s own products 


In U. 8. v. Socony Vacuum (310 V. 8. 150 (1940)) it is said that contracts 
or combinations for the fixing of prices are illegal per se. No one can quarrel 
with that doctrine on the facts of that case which showed a combination of pro- 
ducers; truly monopolistic price fixing. But now the phrase “price fixing is 
unlawful per. se’ is used without qualification and often without sound eco- 
nomic, commonsense. 

How different it is if I am a corngrower and I fix the price of the corn grown 
by me and have a hundred salesmen all offering my corn at my price. No one 
has to buy from me or my salesmen if they think my price too high. If my price 
is too high in proportion to the average costs of production, average sales- 
men’s wages, average transportation and storage costs, average taxes, and so 
on, then the other growers of corn will economically be able to, and will, under- 
sell me. If the price I fix on my corn, however, is reasonably close to such 
average costs, then it must generally be found that my competitors’ prices come 
very close to or equal mine. In either case, my fixing the price on my own corn 
only cannot prejudice the consumers’ interest. 

It is therefore, obvious that monopolistic price fixing by collusion of all of the 
producers is the evil to be guarded against by antitrust laws, but individual 
price fixing on one’s own product, where competitors are free to exist and also 
price as they please, can work no public harm, even in the case of necessities 
(absent grave national emergency. ) 


IV. AT ANY GIVEN TIME ALL PRICES THROUGHOUT THE UNITED STATES ARE, IN FACT, 
FIXED. CUT PRICING AND LOSS LEADER PRICING ALSO FIXES PRICES 


The thoughtless statement that price fixing in itself is a per se restraint of 
trade is absolute nonsense. It is time for legislative correction of this 
mischievous error. 
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A. The real question is not whether prices of trademarked products shall be 
fixed, but who shall fix them—the producer or the middleman? 

1. The interest of the consumer in production ahead of price.—lIt is the prin- 
cipal false assumption, upon which a great deal of hostility to fair trade and 
much demagogy rests in the last analysis, that the consumers’ paramount interest 
is the cheapest price that disorderly and uncontrolled marketing can come up 
with. I brand this philosophy as completely false. 

A moment’s reflection shows that the consumer has many interests which 
interact with each other. The great majority of the consumers’ interests are 
inconsistent with the kind of cut pricing that is going on today. Let us review 
these interests : 

(a) Before he can become a consumer, the would-be buyer must possess 
purchasing power. He can obtain purchasing power only through his own work, 
or indirectly from the productive work of others ; 

(b) These earnings cannot arise until an agricultural or manufactured prod- 
uct is created, by work. The production of goods is the only true basis of 
wealth and purchasing power. Servicing trades do not come into existence un- 
til goods have been produced. Therefore, the consumer’s first and paramount 
interest is in the unrestrained production of agricultural and manufactured 
products ; 

(c) Closely tied to his basic interest in the production of wealth is the con- 
sumer’s interest in a reasonably stable community, and intelligent laws which 
encourage production, and the sale of goods produced without which production 
is stifled ; 

(d) The consumer has an overriding interest in protecting his earning power 
by stability of employment which, in turn, depends in the last analysis, in a 
free society, upon the ability of producers to sell at a profit. Unless this 
happens, there is no service industry to provide employment, and there are no 
taxes to pay for Government services and employment. 

(e) To improve his standard of living the consumer has an interest, after 
the satisfaction of his necessities, in an ever-widening choice between products 
which make life richer and more enjoyable. 

Therefore, he is interested in laws and conditions which provide an incentive 
for the diversification of products, their constant improvement, and the constant 
development of new products. 

If a particular price cut in any manner fixes the resale price of a product ut 
a point which injures any of the foregoing interests, such cut price is not in the 
consumer’s overall interest. His bargain is too dear. If he has to sacrifice 
his basic fundamental interests in order that price cutters may be free to fix 
the resale price of a product as low as they please, then in the words of Brandeis, 
“he has sold his birthright for a mess of pottage.”’ 

As I shall attempt to show on the basis of Sunbeam’s own experience, price 
eutting of national branded goods adversely affects the consumer in every single 
one of his important basic interests. 

I shall try to show that too many of us have been carried away with the 
propaganda that the important thing is driving down prices in order to benefit 
consumers. 

Those administering the antitrust laws today seem to feel that their purpose 
is to force cheap prices at all costs, even if in so doing they convert private 
manufacturers into public utilities—a subtle form of socialistic nationalization. 

2. Uneconomic low prices fixed by price cutters are destroying small dealers, 
restraining trade, and creating monopolies, contrary to the consumers’ interest. 
Throughout the United States today, price cutting on national brand goods is 
having this effect: The total number of small retailers is declining rapidly. 
In addition to the relatively small number who are going through bankruptcy 
or receivership, a vast number are finding their small resources of capital being 
slowly and forever milked away because price wars and price cutting make it 
impossible for them to resell the goods in which they invested their money, at a 
price which yields them a modest little profit. 

When these tens of thousands of little stores go out of business, the local com- 
munity loses tax money, it loses opportunities for employment, it loses oppor- 
tunities for other service trades who sell to such dealers. Worse than that, the 
elimination of the small locally owned dealer removes a very vital element of 
American democracy which rests on the fact that the group of local proprietors 
of small enterprises, is a principal source of leadership and support in the 
necessary operation of municipal, charitable, civic and other undertakings of 
the community. True, the great national chains encourage their local manager 
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for the time being to lend a hand in civic affairs, but he is normally only a 
transient in the community for a few years between transfers, and a salaried 
manager has no private ownership interests of his own to protect. 

Go down any main street in the United States today and you will see over 
and over again the retail outlets of a handful of giant national chains, all with 
the same nationwide policies, the same lack of variety, all purchasing limited 
lines of products from a limited group of producers, from some central office in 
a giant city. When the small dealer goes, the small local distributor goes, as 
he is going today, very rapidly. The thousands of small merchants among 
which small manufacturers found distributors and dealers willing to gamble on 
their products and little known brands are disappearing. The giant chains 
only want to carry the assured best sellers of the best known manufacturers. 
They hesitate to gamble on new products. The discount houses frankly say: 
“we can’t carry an unknown product—get it established first.” 

The price cutting now going on because of the collapse of fair trade has fixed 
prices at such low levels that it is rapidly concentrating retailing into the hands 
of fewer and fewer giants and only the largest of the producers have a chance 
of dealing on reasonably equal terms with such giants. The small producers 
exist at their mercy. In 1950 appeared a book Mass Marketing to the 400 Mass 
Retailers by E. B. Weiss, which demonstrated that 400 giant retailers did more 
than 50 percent of the Nation’s retailing volume. Today in 1958 there is 
reason to suspect that such handful of giant retailers is doing as much as 75 
percent of the retailing. This concentration of retailing power is detrimental 
to the country, obviously, and the inability of producers to legally control the 
distribution and pricing of their products is a principal cause. 

Therefore, I submit most earnestly that the present policies of the anti- 
trust laws and the prosecution policies of the Justice Department, and of the 
Federal Trade Commission are a principal cause of small business destruction. 
These policies have triggered the notion that price fixing is evil, that price 
cutting is the consumers’ supreme goal. But uncontrolled distribution and 
price cutting has set the stage for, and has encouraged retailing concentration 
and monopoly, has destroyed trade, and is now tending to eliminate the small 
producer, distributor and dealer from the American scene. It is ironic when 
you come to think of it. 

This is most definitely in violent opposition to the consumers’ true interests. 


B. The producer’s interest in the resale prices charged for his products operates 
against restraint of trade 


It is obvious that all the wealth of the Nation and all the well-being of its 
people flows originally and basically from production of agricultural and manu- 
factured products and, under the American principles of free enterprise it is 
the efforts of the private producers which underlie the whole economy. There- 
fore, it is clear that whatever encourages production is essentially good and 
whatever restrains and hinders production is normally bad. 

Under the American system, although we sometimes forget it, it is the profit 
motive which encourages people to produce and which encourages people con- 
stantly to improve existing products and to develop an infinite variety of ever 
new and increasingly useful products. 

I think our economists have oversimplified things and have led us into mis- 
leading ways of thinking when they attribute the American standard of living 
and way of life to the forces of competition. Certainly the antitrust writers 
have gone overboard on theories of competition to the extent that some of the 
writers began to sound like the medieval philosophers who argued gravely and 
interminably about how many angels could dance on the point of a needle. 

Profit is the basic American mainspring, and competition is only one facet 
of the process of making a profit. 

Profit provides the incentive for productive effort, and out of profit comes 
the capital with which to expand production facilities, to pay for research, 
and to pay for the development of new products. Without profit, production 
will not long continue in a free economy. 

But a producer cannot make a profit unless people are willing to buy his 
product. So long as a producer has no monopoly on his product but a consumer 
has a choice between his and at least one other product which substantially 
performs the same function, or is a reasonable substitute for that product, the 
producer cannot endanger the community. Such producer has a constant and 
automatic check, without the necessity of any Government law or regulation, 
or any other restrictive device, upon the price he may fix or ask. 
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Let us not forget that in fixing a price the producer has no assurances of get- 
ting it. Let us not forget, as we see too well today, nothing forces a consumer 
to buy. 

Therefore, the primary interest of the producer is to sell his product, at a 
profit, because without a profit he does not stay in business. But to realize his 
primary interest, a nonmonopolistic producer must always and invariably fix 
his price on his product at a figure which people will pay. 

Since the production of wealth is the primary social good to be obtained, the 
producer is the one who should be permitted to fix the price on his own products 
because his own self-interest will force him to fix such price in an amount suf- 
ficient to realize the profits necessary to keeping the production machinery 
going and growing but not so high as to make his goods unsalable. 

It is, therefore, seen that the fundamental interest of the consumer and the 
producer in the production of wealth are identical. 


C. The interest of the middleman may result in restraints on production and 
trade and therefore it is dangerous to put the price-fixing power in his 
hands 

The primary interest of the middleman is likewise to make a profit on his over- 
all transaction. But his interest is not the same as the producers for an infinite 
variety of reasons. He may make more profit on a competitor’s product and, 
therefore, it may be in his interest to play down or even hinder or destroy the 
sale of the first producer’s product. He may conclude that he can best divert 
trade away from other middlemen by sacrificing profit on a given product. He 
may find, as is often the case with national brand goods, that by selling at or 
near cost he can deceive consumers into believing that all his merchandise is 
thus bargain priced and thereby bring people into his store and hope to sell 
them other goods at a high markup. 

*articularly each middleman’s self-interest is to get as much business away 
from other middlemen as possible. Hence the dangerous and illogcial slogan 
which almost every department store in the United States boasts: “Abduls will 
never be undersold.” 

In endeavoring to operate under such a slogan, the self-interest of one middle- 
man leads him in the direction of trying to take over all of the business of the 
other middlemen. This leads him into constant price wars. 

Price wars neither create nor produce. They only destroy. If by a cut price 
some consumers have the purchasing power extended through being able to buy 
more goods with their money, the proprietors and employees of the eliminated 
middiemen have their purchasing power correspondingly reduced. The total 
purchasing power of the community is not changed—only diverted. 

-*articularly in the case of national brand goods which have achieved a repu- 
tation through the good will of the producer, and are sold in reliance upon the 
warranty of the producer and not that of the middleman, it is grossly unfair 
to deprive him of the real property value of his trademark without due process 
of law by legally permitting the middleman to jeopardize and restrain the sale 
of the producer’s products, in the middleman’s own interest. 

Communities have the right to encourage the middleman to perform his func- 
tions as economically as possible consistent with making a profit. The producer 
shares exactly this same interest of the public, for the cheaper and more ef- 
ficiently distribution can be carried out, the more readily can the producer’s 
goods be marketed. But price wars and loss-leader pricing does not create or 
tend to create retailing efficiency, they only destroy it. 

The producer as well as the public has a keen interest in the continued exist- 
ence of a strong and healthy group of distributor middlemen, both wholesalers 
and retailers. By their forward purchases (the so-called filling of the pipeline) 
they help to finance from 60 to 90 days of the manufacturer’s production, a 
financial burden which few producers and certainly the smaller ones cannot 
bear. The existence of this group of middlemen, willing to order products in 
advance enable the producer, in turn, to buy machinery and equipment, goods 
and supplies, and to pay labor today for the production of goods which will not 
be sold until some time in the future. 

When there are price wars, and the distributors and dealers find they cannot 
resell these products at a profit they stop buying, trade is restrained, production 
is restrained, and the whole economy suffers. 

Since just 1 price cutter on a national brand product has in himself each 
and every day the power, at 1 stroke, to make it unprofitable for distributors 
and dealers to handle a product, the necessary stability of conditions which 
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permit a producer to risk laying out money for the production today of an article 
which cannot be sold for 6 months or a year hence simply does not exist. 

In their zeal to foster price competition at any cost Government agencies are, 
in fact, striking at the very roots of production. 

The antitrust laws must be amended to remove price-fixing power from the 
hands of the middleman or else the trade in national brand products will be 
restrained and monopolized. 

Some facts and figures showing how the trade in national brand products is 
restrained and monopolized when fair trade is not possible: 

Sunbeam has watched very closely the actual effect upon markets of the 
absence of fair trade and the absence of a legal right to control its own distri- 
bution. The effects of the ending of fair trade marketing are initially felt most 
strongly in the major metropolitan marketing areas. From there they slowly 
extend out into the rural areas where, however, local pressures of businessmen 
who live together in the same community tends to prevent the more predatory 
forms of price cutting. 


I. MONOPOLIZATION IN UTAH, FROM 1,167 TO 303 DEALERS IN 7 MONTHS 


In November of 1956, the supreme court of the State of Utah declared the 
Utah fair trade law unconstitutional and this forced Sunbeam to end fair trad- 
ing in that State. Immediately following this action, approximately seven 
retailers including discount houses and a chain which specializes in dramatic 
loss-leader advertising engaged in a price war which immediately drove the 
retail prices down to the statutory limit of 6 percent above cost. 

An analysis made prior to the end of Sunbeam’s fair trade in Utah revealed 
1,167 total retailers handling Sunbeam appliances. Within 2 months after Utah 
went off fair trade, an analysis made at the close of the Christmas selling season 
showed that the number of dealers had decreased to 607. A further test survey 

yas made for the period from January 1, 1957, to September 1, 1957, based on 
a study of the return registration cards of Sunbeam Shavemasters and Sunbeam 
Ironmasters. Even if only 1 card was found showing the sale of 1 iron only, 
the dealer was counted as still handling Sunbeam products. The consumer pur- 
chases of steam irons is the best criteria of whether Sunbeam products are being 
handled since it is the most widely purchased small appliance and is practically 
a necessity in every home. But based on even this count, by September 1, 1957, 
the number of retailers presumably still handling the full Sunbeam line had 
shrunk to 303 retailers. It was felt that this sample was probably too high 
since many of the irons sold could have been in dealer stock since before the 
end of fair trade, the dealer finally selling out at a cut price to liquidate his 
inventory because the price wars had made handling Sunbeam unprofitable. 

There were eight Sunbeam distributors in the Salt Lake City metropolitan 
marketing area, all of whom also reported that their Sunbeam retailer shrinkage 
had been tremendous, some complaining half in jest and half in earnest that 
Sunbeam now (September 1, 1957) had more wholesalers than retailers. A 
further analysis showed that of the 303 dealers who had sold as such as 1 
Sunbeam iron during the 8-month period, 19 of these accounted for 61.4 percent 
of the total Sunbeam volume of distributor sales. Probably more significant is 
the fact that over 40 percent of the total sales went to 8 loss-leader and discount 
houses. 

After the retail prices had been driven far below the profit line the remaining 
powerful dealers went to work on the distributors, playing each against the 
other, so that they, in turn were forced to give up most of their markup and 
complained that they were losing money on the sale of Sunbeam appliances, 
thus forcing them to curtail or eliminate most of the distributing and sales 
promotion functions. It, therefore, became necessary for Sunbeam to reduce 
the number of distributors in that area. 


II. DEVASTATION IN MISSOURI, FROM 2,125 TO 334 DEALERS AND 84 OR 4 PERCENT 
OF THE REMAINDER DOING 80 PERCENT OF THE BUSINESS 


Turning to Missouri which was never a fair trade State, but where the legal 
right of refusal to sell had for a long time restrained the worst excesses, a 
flurry of litigation by the attorney general’s office of the State of Missouri, end- 
ing in a case against Miles Laboratories severely weakening the right of refusal 
to sell, had emboldened the discount houses and loss-leader operations with the 
result that leading department stores embarked upon a program of retaliation. 
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Take the case of the S-4 steam or dry iron, one of the most popular of the 
Sunbeam items which in 1957 was sold by the factory to the distributors for 
$9.02 and with a suggested resale price to dealers who bought in quantities of 
6 or more at a price of $10.67. This structure, would allow the distributor a 
small margin to pay for distributing functions of warehousing, credit selling, 
and promotion, and delivery. The suggested list price and the actual fair-trade 
price in fair-trade States was $16.95. However, the giant retailers in Missouri 
footballed the Sunbeam iron unmercifully. The highest retail price of any of 
the dealers in St. Louis was $11.67 and in Kansas City and in Joplin, Mo., the 
highest price to the consumer was $13.10, but more frequently the iron was 
driven down to $9.95, $9.86, and finally to $9.55. This markup of 53 cents was 
obviously unsound and completely incapable of financing normal distributing 
and retailing functions. 

Now, the theory of some economists is that the lower the price, the more goods 
will be sold. Unfortunately, real life does not always correspond to academic 
theories. After the price had been driven down to $9.55 for the iron, it was 
discovered that consumers frequently held back from paying that price and 
inquired, “When are you going to have a sale on this iron,” (In Washington, 
D. C., where a handful of discount houses had for some years driven the price 
of Sunbeam products down to a very small level above cost, when the newspaper 
publicity on the end of fair trade appeared, we understand that many Washing- 
ton, D. C., discount house customers wanted to know when they were going to 
get the benefits of price reductions. ) 

Before distribution in the State of Missouri fell apart, there were approxi- 
mately 1,200 retail outlets in metropolitan St. Louis. At present no more than 
approximately 135 retail concerns handle Sunbeam business. The Kansas City- 
St. Joseph area is down from 800 dealers to 126 dealers. The Springfield-Joplin 
area is down from 125 to 73 dealers. The overall shrinkage in the principal 
city-marketing areas is approximately 85 percent in the number of dealers. 

But this does not tell the whole story. In St. Louis, approximately 35 big 
dealers, Kansas City, 26 big dealers, in Springfield-Joplin 23 big dealers—all in 
all about 4 percent of the original number of merchants which once carried 
Sunbeam now do more than 80 percent of all the Sunbeam retailing in those areas. 

Again, according to some professors, and Department of Justice theory, this 
extreme price competition resulting in drastic and dramatic bargain sales should 
have greatly stimulated Sunbeam sales. However, sales of Sunbeam products 
in Missouri dropped off over 30 percent during 1957, despite the fact that in 
ealendar 1957, for the Nation as a whole, Sunbeam business was ahead of the 
calendar year 1956. 

At the beginning of 1957 there were 9 distributors in St. Louis, 9 in Kansas 
City and 6 in the Springfield-Joplin areas, but since they had been pressured by 
the giant retailers, who played one against the other, into turning over Sunbeam 
products to them largely on a brokerage basis with something like 2 percent over 
the distributors’ own cost, it had become unprofitable for them to handle Sun- 
beam products. Two of the principal distributors, one in St. Louis and another 
with branches in both St. Louis and Kansas City, discontinued handling the Sun- 
beam line entirely. Three of the distributors attempted to compensate for the 
lost market by soliciting business in the neighboring fair-trade States. The 
remaining distributors also complained, “You have more distributors than 
dealers.” Therefore the number of distributors had to be cut. 

We wonder whether the trust busters are pleased with this havoe and whether 
it is good for the State of Missouri to have so many small retailers and dis- 
tributors driven out of handling Sunbeam and other national-brand products? 

One department store, attempting to meet the giveaway, loss-leader prices, 
started emphasizing its policy of meeting and beating all competition. Once 
these suicidal prices are advertised, they are continued for some time to come. 
Then the store can make no profit ; at a 4- or 5-percent markup over its cost such 
store sells each item at an actual loss. Then such store complains to Sunbeam 
of the lack of profit in handling its items and is not interested in promoting 
or advertising the price cut items or any other items in the whole Sunbeam line. 

This is the vicious circle which present antitrust policies necessarily create. 


III. PRESENT ANTITRUST LAW PREVENTING A PRODUCER'S CONTROL OF HIS DISTRIBUTION 
IS WRONG BECAUSE IT CONFLICTS WITH IMMUTABLE ECONOMIC LAWS 


It is not a question of leveling blame at any particular store or retailer, and 
I want to make it emphatically clear that this evidence is not intended to hit 
at any individual retailer whatsoever. If the law permits and encourages loss 
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leaders, then a merchant would be foolish not to use them in his own self-interest. 
My quarrel is with the law. The present antitrust law is economically and 
morally wrong and contrary to the overall interests of the country as a whole. 

These inevitable consequences of a legal system which prohibits a manufac- 
turer from controlling the distribution of its own products is not a phenomenon 
particular to the United States, but these phenomena necessarily and always 
exist by virtue of basic economic law wherever a community prevents the pro- 
ducer of its wealth from controlling distribution of his own products. 


IV. THE ECONOMIC LAWS OF PRICE CUTTING WHICH CONFLICT WITH PRESENT ANTI- 
TRUST CONCEPTS 


The economic laws of price cutting which I have repeatedly observed in opera- 
tion and which are always applicable to the distribution of brand-name merchan- 
dise are as follows: 

1. The lowest generally known price fixes the maximum price which con- 
sumers are willing to pay for identical articles of a given brand. 

2. When one or more merchants in a community, by advertising or otherwise, 
have fixed in the public mind such a low price for identical articles of a given 
brand that the other merchants are unable to make a profit on the resale thereof. 
other merchants will refuse to reorder, stock, and handle such merchandise and 
the total volume will tend to decline. 


V. HOW THE ECONOMIC LAWS OF PRICE CUTTING RESTRAINED AND MONOPOLIZED TRADE 
IN CANADA 


Canada by law prohibited producers from controlling the distribution and 
pricing of their own products by a statute which became effective December 29, 
1951, known as section 34 of the Combines Investigation Act. This therefore put 
the economic laws of price cutting into play. 

In 1951, 436 retailers in Toronto stocked and sold the Sunbeam Mixmaster 
produced in Canada. By 1956, the number of dealers had declined to 236, a 
retailer loss of 45.8 percent. In 1951 the 6 leading Toronto retailers accounted 
for 22.5 percent of the total Sunbeam Mixmaster business. One of the large 
department stores then got into price footballing, and drove their share of the 
market up to 25.8 percent by 1954, following which they became weary of selling 
Sunbeam Mixmaster without a profit and began pushing their own private brand 
mixer, and frequently put the Sunbeam Mixmaster below the counter. Another 
large department store which had 9.9 percent of the Sunbeam Mixmaster busi- 
ness in 1951 lost interest in the product, and by 1956 its share of the market had 
slipped to 4.2 percent. The foremost Toronto discount house had 1.9 percent of 
the market in 1951, but it shot up to 17.2 percent in 1956. The 6 leading retailers 
of Toronto together accounted for 35.9 percent of Mixmaster sales in 1951, and 
54 percent in 1956. 

In Vancouver there were 138 retailers selling the Mixmaster in 1951, 87 in 
1956, but of the 87 remaining retailers only 2 were of any importance. The 
leading discount house increased its share of the volume from 3.5 percent in 
1951 to 33.8 percent in 1956. This one dealer, together with a leading depart- 
ment store in 1956, controlled 63.7 percent of the Sunbeam Mixmaster business 
in Vancouver. 

How was such concentration and destruction of other retailers accomplished? 
Very simply. By constant advertising of prices boasting to be the “lowest prices 
in all British Columbia.” The economic laws of price cutting were fulfilled. 

These two retailers between them controlled 54.9 percent of the Sunbeam 
Shavemaster sales in Vancouver during 1956 and 59 percent of fry-pan sales. 
At the end of the first 5 months of 1957, these 2 price-cutting giants had increased 
their share of the Vancouver Mixmaster market to 74.3 percent, the fry-pan mar- 
ket volume to 66.6 percent. There had been 8 Sunbeam distributors in Van- 
couver. The vast majority of small dealers have been run out of the market 
and their need disappeared. The largest of the two remaining giants now 
pressures the Canadian Sunbeam organization to sell them directly at wholesale 
distributor prices. Other manufacturers have already capitulated and are sell- 
ing direct from the fear of losing their remaining sales volume of the Vancouver 
market. Goodby to the distributors. 











288 FAIR TRADE 


VI. THE ECONOMIC LAWS OF PRICE CUTTING ARE TODAY OPERATING NATIONWIDE TO 
RESTRAIN AND MONOPOLIZE THE TRADE IN NATIONAL BRAND PRODUCTS. FALSE ANTI- 
TRUST POLICY IS DESTROYING THE SMALL DEALER AND DISTRIBUTOR. SITUATION 
CLEARLY REPORTED IN THE TRADE PRESS 


The experiences related above, of course, are not unique to Sunbeam, The 
entire appliance industry has suffered severely as even a casual review of the 
articles in Home Furnishings Daily reveals. For example, it was reported in the 
issue of March 4, 1958: 

“Major Milwaukee department stores and a number of electric housewares 
dealers are selling GE, Sunbeam, and Toastmaster appliances at 6 percent above 
cost, the minimum allowed by the Wisconsin State law. 

“Stores cut prices Friday and Saturday in order to meet those set by Hacks 
Furniture & Appliance Stores. However, even the lower prices on electrics has 
not caused lines to form at Milwaukee stores. Consensus here is that prices 
have reached rockbottom and that the present level will be maintained. * * * 

“The small dealer who depends on the sale of electrics to pay his rent is ex- 
pected to be worst hurt by the current price slash. This dealer can’t afford to 
sell electrics at 6 percent above cost for very long.” 

Even the smaller discount houses cannot stand this chaos. Typical of small 
discount houses is a report from Home Furnishings Daily of March 38, 1958, 
where it was said: 

“A small Pittsburgh discount house, Pittsburgh Appliance & Furniture, plans 
to withdraw from selling GE and Sunbeam merchandise in face of the firms’ 
decision to abandon fair trade, an executive of the store said today. 

“While he will continue with some small electrics, he plans to reduce his 
inventory sharply because he thinks it will be impossible to compete profitably 
with department stores, which will football the items around cost to get traffic.” 

Ironically enough, the discount houses themselves had to admit that uncon- 
trolled-price competition made for the survival only of the giants. Thus, in 
an article in Home Furnishings Daily of April 17, 1958, it was said: 

“For a time, explained one merchant, business was booming, and General 
Electric, Sunbeam, and Toastmaster products were highly protitable line. 

“Then came the crash with the end of fair trade. Many saw the handwriting 
on the wall. And many of the merchants read it. No longer could they compete 
with larger discount houses, and the department stores. Customers, reported 
one store owner, no longer asked for the best piece of merchandise, but rather, 
‘Give me the one on which I can save the most.’ 

“And who could save them more than the largest houses who could afford the 
profit shaving in view of tremendous variety and huge traffic. 

“A spokesman for one discount house lays the blame on the manufacturers’ 
loss of the faculty to sell a product for reasons other than the lowest prices. 
The manufacturer has lost the power to create demand for his product, solely 
because it is his product. With everybody selling at ridiculously low prices, 
there was no one price which could adequately compete, he continued.” 

Some academic theory is that deep price cuts greatly increase the volume 
sold, but here is the fact as reported in Home Furnishings Daily of April 3, 
1958 : 

“The discontinuance of fair trade in the electric housewares field last month 
has already left deep scars on distributors and dealers alike and many spokesmen 
predict the future of this business hangs by the sheerest of threads. 

“To say the least, the tradesmen are disgusted. 

“Distributors, for example, say that the flow of electrics into retail stores is 
grinding to a halt, with up to 50 percent less business being written than in 
March 1957, even with a price war in full swing. 

“Even more ominous are the reports that many small appliance and hardware 
retailers are going to wash their hands of the electrics business. 

“One key distributor, observing that conditions are ‘chaotic,’ said that 5 dealers 
right now are doing the selling job of 100 others, but at no profit either to dealer 
or distributor. The balance of his accounts, the distributor said, refuse to buy. 
adding that 80 percent of his dealers have indicated that they will discontinue 
handling electrics. 

“Buyers for a department store and a distributor have stated forthrightly 
that from now on ‘cherrypicking’ will guide their future selling efforts. By that 
they meant, for example, that they will stock a Universal coffeemaker, or a 
General Electric iron, or a Sunbeam mixer, and a few other pieces that have had 
great demand in this market, but nothing more.” 
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My files bulge with endless similar clippings. 

But the greatest explanation of why uncontrolled distribution and uncontrolled 
middleman price fixing must necessarily and inevitably end up in the creation 
of retailing monopolies is the battle between all the giant retailers (which always 
arises in the absence of distribution control) to make good on the position that 
theirs is the lowest price in town. The following is typical of what is going 
on across the country. It is typical of what will and must continue unless and 
until Congress adopts appropriate legislation to change the antitrust concepts 
which insure this destruction in the name of competition. 

This advertisement, with the name of the dealer omitted, appeared on March 
3, 1958, in a large metropolitan newspaper circulating among millions of people: 


“Only but only —-——— gives you so much more. We guarantee you buy for 
less here than the lowest advertised prices in all ———— land. Sunbeam, General 
Electric appliances, and now all electric shavers. For ———— years we’ve made 


it our business to bring our customers the greatest possible savings first—and fast. 
Now we bring you these famous appliances and electric shavers at less than the 
lowest advertised prices in all —— land. Every one is a brandnew 1958 model. 
Further proof that you always get more for your money at — —. In addition 
to these lower prices you get — ’s same high standards of customer Services, 
and these extras: No money down. Double guaranty. Trading stamps that add 
savings to savings.” 

As Mr. Justice Brandeis once branded false concepts of free competition, this 
is “Competition which kills.” 





CONCLUSION-——A DRASTIC CHANGE IS NEEDED 


Unless the Congress of the United States takes early, decisive action, thousands 
upon thousands of small retailers, distributors and small manufacturers will 
most certainly be greatly injured if not eliminated from the market. Even the 
medium-sized and giant producers, distributors, and dealers cannot escape 
unaffected. 

Therefore, Sunbeam heartily endorses the principles of the Harris bill. Sun- 
beam further urges that in order to overcome, for once and for all, the previous 
failures of congressional legislation to survive the hostility and opposition of 
Government agencies and others, the bill be amended to the fullest extent required 
todo (a) what is needed, and (6) all that is needed. 

Sunbeam recommends that the Harris bill be amended to include these points: 

1. To permit a brand-name producer, who elects to distribute by contract, and 
with respect to nonmonopolistic products made by or for him, to select his own 
customers as he sees fit, and specify the conditions and markets for resale, to re- 
fuse to deal directly or indirectly with those not selected and to exclude all non- 
contracting parties from participation in the distribution of such products, to 
specify resale pricing at all levels of distribution and up to the point where the 
product is sold to the consumer for whom it was intended ; 

2. To prohibit the middlemen from directly or indirectly advertising or using 
a producer’s trademark, including the use or advertisement of such trademark 
as a representation or holding out that he is regularly engaged in the business 
of handling such identified products, without the continuing written consent of 
the owner of the trademark ; 

3. To require the Federal courts to protect such rights by simple, speedy, and 
definite injunctive processes. 

4. To amend the antitrust laws to declare that no contracts, or actions of a 
producer, either directly or indirectly, or through or in conjunction with sub- 
sidiaries of which he owns at least 80 percent of the stock, with regard to the 
production and all aspects of the resale and distribution to consumers of his 
own products (in the form in which his production has been completed) shall be 
deemed in restraint of trade or tending to monopolize, provided that such con- 
tracts are not made or such action taken in combination or conspiracy with 
another producer. 

Respectfully submitted. 

HERMAN T. VAN MELL. 

Cuicago, May 1, 1958. 


Mr. Van Met. I have perhaps 1 or 2 points to make to focus 
the attention of the committee on what I deem to be the problem. 
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After I prepared my statement and while it was being mimeo- 
graphed there appeared a story in Home Furnishings Daily of Mon- 
day, April 28, 1958, in which a survey of the end of fair trade and 
results to distributors and dealers pointed this out: 

A west coast distributor with 2,000 retail outlets said in a price-cutting market 
the large promotion house will use small appliances as a traffic builder and 
loss leader. This will mean distributors will be bidding for their orders on a 
cost-plus basis. How long can dealers and distributors stay in this business 
without a regular profit? 

This point is thoroughly covered in my statement. 

Further on it says: 

The smaller dealer cannot compete, so a large segment of the potential market 
is eliminated for the wholesaler. Lowering prices has not increased volume, so 
our business is off. 

This point is covered in my statement. And finally we come to the 
nub of the entire problem: 

A distributor with 300 retail accounts said, “95 percent of our volume is being 
done with 5 percent of our accounts. This is a very unhealthly situation.” 

I would like leave to file the entire article as Sunbeam’s exhibit A. 

Mr. Mack. We will receive it for our files. 

(The document referred to was placed in the committee files.) 

Mr. Van Mett. Now it seems to me that the end of fair trade and 
the inability of a manufacturer to control the distribution of his prod- 
uct as is happening today has resulted in precisely that which is a 
tendency toward monopolization of brand name product distribution 
in the hands of a very few small giant retailers. And secondly, this 
same process has restrained the trade in national brand products. 

Ironically, I submit that both of these conditions which are fact 
today are violations of the Sherman Act in letter and in spirit and 
in legal interpretation. 

The Department of Justice has done nothing about this situation; 
neither has the Federal Trade Commission. 

As I have pointed out in my statement, the historical bias of both 
of these agencies of the Government may be expected to be brought 
to bear on any bill which this committee may report out, and which 
may be enacted, and therefore, I urge, this being the third time this 
subject has come up for legislation, it has failed twice before under 
Millard Tydings and the leadership of the Justice Department who 
spearheaded the Schwegmann case which brought it down. The De- 
partment of Justice intervened in our initial attempts to prevent in- 
terstate rating and that brought the McGuire Act down. If we are to 
do this legislation again I think we should make sure that it is as clear 
as legal drafting can make it, that it is as foolproof as we can make it 
and that we do the job right. 

Now I have made various comments and at the end of my state- 
ment I have suggested four possible amendments for the considera- 
tion of this committee. 

The first three I think are rather essential, and I think one thing 
the Harris bill does not do, it does not cover thoroughly enough the 
law of contractual distribution such as we attempted to do at Sun- 
beam. 

I feel that this is the time for committee consideration of strength- 
ening the Harris bill by including a section which will enable a pro- 
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ducer fully and completely to use his common-law right of refusal to 
sell, to select his dealers, select his distributors by contract, and elim- 
inate and refuse to deal and be able to exclude his products from any 
of those he does not choose to deal with. 

Also, the remedy provided in the Harris bill must be strengthened. 

We have had hundreds and hundreds of cases throughout the United 
States, and I know a little something about how the State courts op- 
erate, and they have ranged from thorough straightforward enforce- 
ment of the law to practically willful sabotage, at the same time giving 
lip service to the law. 

And conferring jurisdiction on the Federal courts is fine, but I 
think you must eliminate the $3,000 jurisdictional amount. 

The circuit court in my own circuit, the seventh circuit, recently 
held that a manufacturer had to prove that amount, and they would 
not accept as proof the fact that the manufacturer had spent mil- 
lions of dollars on the advertising to create the goodwill in his trade- 
mark, 

I think there should be a simple mandatory provision in which a 
manufacturer who has correctly and properly set up a fair-trade 
structure requiring a Federal court instantly on a proper showing 
to enter a temporary injunction to stop the price-cutting evil then 
and there, and thereafter to review the case to see whether a perma- 
nent injunction is warranted. 

I fee] further that consideration should be given to limiting the 
right of any middleman to use a manufacturer’s trademark by adver- 
tising or holding out in any manner without that manufacturer’s 
permission. 

I realize my remarks are somewhat radical. I do not have the time 
today to go into the reasons. I have attempted to explain the reasons 
for my position in my statement, which I say is based on many years 
of actual fair-trade enforcement. I thank you for permitting me 
to submit this. 

Mr. Mack. Thank you. I am sorry that we did not have time for 
you to read your complete statement today, 

However, you did understand that time would be available next 
week ¢ 

Mr. Van Mett. Thank you. 

Mr. Mack. Are there any questions? Thank you very kindly. 

Mr. Joseph Nellis, I believe would like to present a statement. 

Mr. Nellis, you also understand that you can come back next week? 

Mr. Neuuts. Yes, sir, I appreciate that, Mr. Chairman, but I felt 
that if I could take a few brief minutes to point up some of the 
matters which have not been covered by opponents of this legislation, 
that perhaps I could perform a useful service for the committee. 

Mr. Mack. We will be very happy to have your testimony. I do 
hope that today it will be brief. 


STATEMENT OF JOSEPH L. NELLIS, NATIONAL ASSOCIATION OF 
CONSUMER ORGANIZATIONS, INC. 


Mr. Netuts. Yes,sir. It will be brief. 

I want to say I hope the statement will be filed as though read at 
this point. 

Mr. Mack. Yes, we will receive the statement for the record. 
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(The full statement of Joseph L. Nellis follows :) 





STATEMENT BY NATIONAL ASSOCIATION OF CONSUMER ORGANIZATIONS, INC., 
WASHINGTON, D. C. 


Mr. Chairman and members of the committee, my name is Joseph L. Nellis. 
I am an attorney with offices in the Colorado Building, Washington, D. C. I 
represent the National Association of Consumer Organizations, Inc., a trade 
association of low-cost closed-door department store retailers functioning in 
various States and in the Territory of Hawaii. We appreciate the opportunity 
to present our views on H. R. 10527. 

Our association is a nonprofit corporation organized in California in 1957 
and at the moment has as its members 18 separate stores located in Colorado, 
Missouri, California, Texas, Washington, and Hawaii. Our retail stores are 
generally large, single-purpose structures surrounded by ample parking space. 
Our customers, who are consumers with fixed incomes such as Federal, State, 
county, and city employees, schoolteachers and veterans, pay a nominal annual 
membership fee for the privilege of purchasing at the establishments of our 
member stores. They thus become members and coparticipants in the benefits 
derived from low prices. The annual gross retail volume of our combined 
NACO membership exceeds $100 million. The combined investment of our 
members in real and personal property within the States and the Territory of 
Hawaii exceeds $30 million. 

NACO retailing is not to be confused with that of the discount houses, because 
the discounter arrives at a selling price which is related to a list or “suggested 
retail’ price, whereas the NACO retailer relates his selling price to actual cost. 

Hither selling price can be compared to list price, but one seeks to sell by 
undercutting the standard list, while the low-cost operator sells because his 
required margin is so low that when margin is added to cost the resulting 
selling price represents economies for the consumer. 

The main office of NACO is located at 9424 Dayton Way, Beverly Hills, Calif., 
and there is a Washington office at 908 Colorado Building, Washington, D. C. 

Consumers On fixed incomes are able to procure standard brands of merchan- 
dise at our member stores at substantial reductions from established or fixed 
retail prices in competitors’ retail stores. The outstanding values available to 
NACO members’ customers are made possible in part by use of highly efficient 
merchandising methods and also through carefully planned purchasing by the 
individuals who operate the stores. Most of the consumer goods sold in the 
stores of NACO members are produced by manufacturers located outside the 
States where the goods are distributed at retail. Although the majority of store 
patrons live in the area where the stores are located, some live in neighboring 
States. We can say that the membership of NACO functions in interstate 
commerce and would be affected by the passage of any legislation such as H. R. 
10527. 

If it is agreeable to the Chairman I would like to show to the committee some 
pictures of typical NACO establishments in order to give the committee an idea 
of the physical plant required to service our customers in a modern and efficient 
manner. The size of NACO member stores range from 25,000 to 80,000 square 
feet. There are numerous departments within the store. A large part of the 
sales are made on a self-service basis. These stores utilize from 4 to 10 acres 
of ground, provide parking for as many as 1,500 automobiles and offer for sale 
more than 50,000 individual items. 

The keystones of each operation, therefore, are planned purchasing resulting 
in economic savings in cost of merchandise and frugal administration resulting 
in lower costs of doing business, and maintained low rental by avoidance of 
high-rental store locations. These factors combine to produce a low overhead 
which, when applied as required margin for resultful operation causes a far 
lower selling price than the one needed by high-overhead retailers. The savings 
so secured are for the most part passed on to the consumer in the form of lower 
prices. There is a further participation by the member in a wide range of resid- 
uary benefits such as scholarships for children and other cooperative gains. 

The merchandising objectives of NACO members are to procure and main- 
tain recognized merchandise of impeccable quality for sale at extremely favor- 
able prices. Thus, as a rule, members of NACO do not purchase job lots or dis- 
tress merchandise or employ loss-leader selling techniques. The continuity with 
which NACO members offer outstanding merchandise at excellent values is the 
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eore of the merchandising idea back of what we describe as “closed-door, low- 
cost membership department stores.” At any time of the year, patrons will find 
in our stores ample supplies of both branded and unbranded, new merchandise 
available at prices substantially below comparable prices in other stores. 

With this brief description of the functions performed by NACO members, I 
turn to a brief consideration of the matter before the committee, namely, the 
need for or desirability of Federal fair-trade legislation as embodied in H. R. 
10527. 

I am sure I need not dwell extensively on the history of fair-trade legislation 
in the States and the permissive Federal legislation that has been passed from 
time to time. 

We are opposed to Federal fair-trade legislation because we consider it to be 
a price-fixing device to guarantee control over selling prices by manufacturers 
and at the same time to guarantee retailers a profit by the elimination of price 
competition, which is after all the most important economic aspect of our busi- 
ness system. 

Fair trade is a form of retail price maintenance which purports to act in a 
way to prevent unfair price competition but actually does not work that way. 
Where it works at all, its effect is to preserve retail margins but in doing so it 
artificially induces higher prices to consumers and thus has contributed sub- 
stantially to the inflation from which our monetary system has suffered since 
1940. 

An excellent history of fair-trade laws and programs is contained in the re- 
port of the Select Committee on Small Business of the United States Senate dated 
July 27, 1956 (84th Cong., 2d sess., Rept. No. 2819) which is a study conducted 
by the Subcommittee on Retailing, headed by Senator Hubert H. Humphrey of 
Minnesota. I am certain the committee is familiar with this study and, there- 
fore, will not repeat the history of fair-trade legislation there recounted nor the 
passage of the Miller-Tydings and McGuire Acts which permit the operation of 
State fair-trade laws with respect to transactions involving interstate commerce. 
The committee will recall the consternation of fair-trade advocates when the 
Supreme Court of the United States in May 1951 in the Schwegmann case held 
that the Miller-Tydings Act did not extend the Sherman Act exemptions to 
elauses of fair-trade agreements providing that sales at less than the controlled 
price by a person who is not a party to the contract is unfair competition and 
actionable by anyone damaged thereby. The Supreme Court held that whereas 
the retail price maintenance scheme may be authorized by State law and there- 
fore entirely valid in intrastate trade, insofar as interstate commerce is affected, 
the system would be in violation of the Sherman Act, except for the exemption 
provided by the Miller-Tydings Act. Later Congress enacted the MeGuire Act 
which specifically extends to the nonsigner in the States the exemption from 
the Sherman antitrust law. 

I think it is extremely significant that within the last few weeks General 
Electric Corp., Sunbeam Corp., Ronson Corp., and other large manufacturers of 
consumer durable goods have thrown in the sponge on fair trade. This follows 
on the heels of similar abandonment by Westinghouse Corp., Sheaffer Pen Co., 
and others who followed the fair-trade policy up to 1957. Why did these giant 
suppliers abandon a policy pursued at great cost for so many years? Certainly, 
the profound difficulties of enforcement, the hostility of the courts and con- 
sumers, the lack of economic necessity for such laws all had a great deal to 
do with the decision. But I think the ultimate reason a simple one: Fair-trade 
laws are fundamentally inconsistent with free enterprise, particularly vigorous 
rivalry for the favor of consumers. In reality fair-trade-restricted marketing 
sponsors inefficiency and protects the inept dealer through consumer subsidy 
in the form of fixed high prices. And American consumers are conscious of 
prices, quality, and service. As Senator Humphrey put it in a speech in the 
Senate on March 6, 1958, “already unmistakable signs are present that 27 
years of progress in developing fair-trade competition is to be set aside.” It 
is always the position of proponents of fair-trade legislation that fair trade 
tends to preserve small business, or that small business cannot get along with- 
out fair-trade contracts. The 18 States in which fair trade is not enforced do 
not have higher bankruptcy rates than the other 30. Lower prices in the non- 
fair-trade States stimulate a larger volume of business and thus combat reces- 
sion. 

The Nation is witnessing a most anomalous economic paradox. On the one 
hand we are in the midst of a business recession which has caused great con- 
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sternation through Government and business circles with efforts being made on 
all sides to apply antidotes. On the other hand, the cost-of-living index pub- 
lished by the Bureau of Labor Statistics shows a constant and nagging increase, 
with the purchasing power of the dollar in a constant decline. In States where 
fair-trade laws do not exist, the cost of living is lower. It is difficult for me, 
although I am a lawyer, not an economist, and don’t pretend to understand all 
of the economic theories involved, to comprehend how a Federal fair-trade 
statute could do other than raise the cost of living in all States and further 
inflate the dollar. Moreover, It is evident that enabling a manufacturer by 
artificial means to control the prices of goods manufactured by him even after 
he passes title to it, will not aid but hinder business recovery. Obviously, the 
managers of the giant corporations whose names I mentioned a while ago are 
of the same mind for, had they felt that business would be stimulated by a 
further extension of fair trade they would not have abandoned it and, in fact, 
would have continued to spend the millions of dollars which they have ex- 
pended in the past to enforce their contracts against nonsigners. 

H. R. 10527 in our opinion, would do irreparable injury to the vast body of our 
consumers who are on fixed incomes. It would surely create and maintain artifi- 
cially rising prices at a time when our economy already suffers from inflation 
of the highest order. It would do violence to the accepted staudards of our anti- 
trust policies by stifling price competition ; it would substitute arbitrary declara- 
tions by manufacturers for open and competitive prices; it would destroy the 
independence and investments of thousands of merchants who do not follow 
“suggested retail prices’ and, finally, it would do substantial violence to our 
efforts at recovery from what can still be a very serious domestic recession. 

The proponents of fair trade in the States, apparently the same persons who 
are advocates of the enactment of H. R. 10527, have long contended that loss- 
leader selling is what hurts the independent businessman who competes with 
larger establishments. There is no doubt that this type of selling does much 
injury where the small-business man carries the same merchandise and is obliged 
to charge a higher price. NACO members do not follow loss-leader selling 
principles. Our goods are available at or about the same price throughout the 
year. Furthermore, H. R. 10527, if enacted, would not do away with loss-leader 
Selling. As experience shows, even in the States where fair-trade contracts 
have worked fairly well, manufacturers have induced this loss-leader type of 
selling and retailing by making special price concessions to their wholesale and 
retail contract dealers, thus enabling loss-leader sales even on fair-traded goods. 
I see nothing in H. R. 10527 that would prevent such practices. 

Court after court has expressed its objections to fair-trade contracts, funda- 
mentally, I believe, because of their price-fixing propensities. As Senator Hum- 
phrey put in his speech on March 6 to which I have referred, “a total of 14 State 
supreme courts have also declared their statutes unconstitutional in whole or in 
part. These decisions, combined with Missouri, Texas, Vermont, and the District 
of Columbia where fair-trade acts were never passed, create a total of 18 vast 
and commercially important non-fair-trade areas which adjoin fair-trade States 
and greatly compound the difficulties of equitable enforcement at their borders.” 
Earlier I mentioned that a NACO member is located in Hawaii. The courts of 
the Territory there have joined in the same disagreement with fair-trade princi- 
ples evidenced by 14 State supreme courts. Fair-trade laws to be at all effective 
depend upon rigidly enforced resale agreements, with all of the disadvantages 
attendant to such enforcement. A Federal fair-trade act would flood FTC and 
the courts because manufacturers and distributors would go all out to survive 
through the use of various subterfuges and thus compound the already burden- 
some caseload. A Federal fair-trade act such as H. R. 10527 which is permissive, 
not mandatory, suffers from the same vital defect that is evident when you look 
at the experience of fair-trade States which adjoin non-fair-trade areas. It is 
therefore apparent that a permissive Federal fair-trade act would merely com- 
pound the difficulties that have existed as between the 18 jurisdictions that do 
not recognize fair trade and the 30 that do. 

In closing I would appreciate your consideration of the following briefly 
stated legal reasons why we believe H. R. 10527 is objectionable and would be 
eventually struck down by the courts: 

(1) The basic antiprice fixing economic principle has been thus stated: “The 
free competitive system which has been so largely responsible for the high 
production and wide distribution of goods is seriously threatened in many State 
and local markets by the passage and enforcement of laws, which, while seeking 
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to curb monopoly and encourage local independent businesses, frequently use 
price fixing as the means to that end, resulting in uneconomic and unsound 
practices which undermine the effectiveness of competitive prices in providing 
the advantages of mass production to the largest number of consumers” (TNEC 
final report, S. Doc. No. 35, 77th Cong., 1st sess.) 

(2) For many years Congress has fostered and promoted open competition 
as an essential ingredient to our free-enterprise system in a wide variety of 
statutes such as transportation, banking, communications and others. (See 
H. Doc. 599, Sist Cong., 2d sess. (1959) .) 

(3) Price fixing was condemned by the Supreme Court as early as 1911 
(Standard Oil Company of New Jersey v. United States, 221 U. 8. 1) as it con- 
strued sections 1 and 2 of the Sherman Antitrust Act. 

(4) H. R. 10527 would, in effect, legalize price fixing under the language of 
section 5 (a) (5) stating: “It shall be lawful for a proprietor to establish and 
control by actual notice to his distributors stipulated or minimum resale 
prices of his merchandise in commerce which is in free and open competition 
with articles of the same general class produced by others.” Plainly, under this 
language, a manufacturer could dictate resale prices whether to distributors 
or retailers, and thus either monopolize the field, mortally injure distributor 
and retailer competitors, or create artificial trade barriers. 

(5) As stated by the Supreme Court in United States v. Trenton Potteries (273 
U. S. 392), the aim and result of every price-fixing agreement, if effective, is 
the elimination of one form of competition. H. R. 10527 would in effect make 
enforcement under the Sherman Act much more difficult and create a consti- 
tutional crisis in the antitrust field. It would also eliminate the independent 
businessman who, through competitive buying and selling, low overhead and 
general efficiency is able to offer the consumer quality merchandise at more 
economic prices than his competitor. 

(6) It has been stated that resale price maintenance agreements are valid 
under the Miller-Tydings Act of 1937 because competition is not affected where 
the agreement is between vendor and vendee, and not between vendor and vendor. 
The majority of the 30 State fair trade acts still in existence apparently base 
their reasoning upon this proposition. But, we submit, the result of vendor 
to vendee resale price maintenance which would be enforceable under Federal 
law, if H. R. 10527 passes, would be to effectively destroy the independence of 
a distributor or retailer who may be in an economic position to sell at a lesser 
price than the stipulated one, and, more important, it would destroy his pro- 
prietary interest in personal property to which he has legal title when he buys 
it. It would also destroy the right of a consumer to buy at competitive rather 
than administered prices. A law which deprives a distributor or retailer of his 
property rights in the resale of his own goods is of doubtful constitutionality 
at best. Beginning with the Dr. Miles Co. case (220 U. 8S. 372 (1911 continuing 
with United States v. Colgate & Co. (250 U. S. 300 (1919)) and United States 
v. Schrader & Sons (252 U. S. 85 (1920)) the Supreme Court has struck down 
so-called specified wholesale and resale prices dictated by manufacturer-vendors 
and held these agreements unenforceable both at common law and under the 
Sherman Act. The manufacturer, having transferred legal title to his product 
to wholesalers is deemed to have no right to deprive the public “of whatever 
advantage may be derived from competition in the subsequent traffic (Dr. Miles 
Co. v. Parks & Sons, supra, at pp. 208, 209). Moreover, in FP. T. C. v. Beech-Nut 
Packing Co. (257 U. S. 441 (1922)) the Court held again that a manufacturer 
may not legally achieve the results of agreed resale prices by backdoor methods, 
such as blacklisting, even where no agreement for resale price levels actually 
existed. 

(7) The Attorney General’s committee’s strongest epithets appear in its 
recommendation for abolition of fair-trade pricing. Federal legislation so far 
(Miller-Tydings, 50 Stat. 593 (1937), 15 U. S. C. see. 1 (1952) and McGuire, 66. 
Stat. 632, 15 U. S. C. sec. 45 (1952) ) is only for the purpose of exempting enforce- 
ment of State fair-trade laws from the antitrust statutes. Fair trade has: 
always been a means for relieving distributors from the rigors of price competi- 
tion. Fair trade has not only exacted a tremendous toll from the consumer im 
our present inflation but cannot be enforced. Ironically fair-trade pricing has: 
been the principal stimulus for the rise of the discount house. 

(8) The bill would undoubtedly create a grave crisis with respect to the 
constitutional prohibition on delegation of legislative power, a doctrine that: 
played such a prominent role in the act of the Supreme Court holding invalid 
the NIRA. Price-fixing powers such as those delegated by Congress in the 
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Emergency Price Control Act of 1942 are constitutionally limited to grants of 
power to the President and by him to Federal agencies and it is extremely 
doubtful whether Congress can, as a matter of law, delegate such powers to a 
wide variety of manufacturers who in turn may enforce such price fixing as 
contracts even against persons who do not sign the agreements. When the 
Supreme Court upheld price control and rent control it was on the ground that 
Congress had adopted sufficiently precise standards and had sufficiently circum- 
scribed administrative discretion so that the doctrine of delegation of legislative 
power was probably satisfied. Would this be the case if H. R. 10527 were en- 
acted? Certainly not, because permissible delegation of legislative power goes 
to Federal agencies and not to private persons against whom constitutional 
grievances cannot be litigated efficiently in private suits. The basic inconsist- 
ence between H. R. 10527 and the antitrust statutes, with respect to price-fixing 
authority, would certainly cause a court to invalidate this bill in favor of the 
broader public policies to be served and as they have been expressed in the 
antitrust statutes. 

Thus, this bill presents this committee with a series of paradoxes: first, there 
is no need for it on economic grounds; second, it would establish an unlawful 
delegation of legislative and price-fixing powers; third, its provisions are incon- 
sistent with each other; fourth, it would deprive citizens of property without 
due process of law (and I do not mean to restrict this comment to nonsigners of 
fair-trade contracts) ; and, finally, I doubt that it would meet the approval of 
the executive agencies most concerned with trade legislation. 

It is hardly conceivable that the system of establishing minimum resale prices 
provided in section 5 of H. R. 10527 could be enforced in light of today’s economy. 
The suits provided by section 6 of the bill would flood the courts and detract 
from our efforts to prevent a further serious business downturn. Widespread 
evasion would probably follow passage. Section 8 (a) of the bill is the section 
which I believe would make into law the present harmful loss-leader selling 
methods employed by so many retailers and, despite the disclaimer contained in 
section 9 of the bill, the many serious antitrust implications raised by this 
section are such as to make enactment entirely undesirable. Section 9 and 
section 5 of the bill are inconsistent with each other. 

We believe that we will be joined by other opponents of this proposed legisla- 
tion in saying there is no need for it and its enactment would be harmful to the 
best interests of the consuming public and the business community. 

Thank you. 


Mr. Neus. Mr. Chairman. I am an attorney. My name is 
Joseph L. Nellis, Colorado Building, Washington, D.C. I represent 
a trade association of what I would describe as a very unique retail- 
ing operation. 

Our members are low-cost closed-door department stores, that is 
to say, their customers are Federal, State, municipal, county em- 
ployees, who pay a nominal fee to belong to our membership asso- 
eiations, and who are thereby entitled to procure every day of every 
week standard branded and unbranded merchandise at very substan- 
tial savings. 

I heard the testimony of Mr. Fort. His operation is a capsule of 
the operation of our member stores. Our stores are very large af- 
fairs, representing very substantial investments, over 50,000 items, 
separate individual items ranging from gasoline to toothpicks, so to 
speak, are available in our stores. 

Now I realize that this is a fairly unique operation. If the com- 
mittee has any questions to ask me about the factual setup of these 
stores, I will be very happy to answer the questions. 

Mr. Mack. I would like to ask how many stores and where they 
are located. 

Mr. Nexus. There are 18 separate stores located in Colorado, Mis- 
souri, California, Texas, Washington. 

Mr. Aucrer. Where in Texas? 

Mr. Neus. In Dallas, Tex. 
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Mr. Arcer. We will talk about this further in just a moment if 
we may, Mr. Chairman. 

Mr. Nexus. Dallas, Tex., Washington, and Haw ali. I have here 
some pictures which if I have your permission 

Mr. Douuirncer. Is that the State of Washington ? 

Mr. Newus. Yes, the State of Washington, which with your per- 
mission I would like to pass up to the committee so you can see what 
these stores look like. 

Mr. Mack. Very well. 

Mr. Neus. These are very large stores ranging from 25,000 to 
85,000 square feet, with a great “deal of parking space available 
around them. Our customers come to us every day in very large 
numbers to buy, as I say, everything from food produc ts to gasoline. 
Now I want to make a distinction between our operation and that 
of the so-called discount houses. I think it is a valid one. Like 
Mr. Fort, our members operate on the basis of planned merchandis- 
ing and frugal administration. Because of volume they are able to 
maintain low prices on standard merchandise in their stores at all 
times. 

We do not employ loss-leader techniques nor do we employ sales 
gimmicks. This is a legitimate and I want to emphasize large, mod- 
ern, retail operation. 

Mr. Mack. You say there is a store in this area by the name of 
R. Mars? 

Mr. Nets. No, sir. 

Mr. Mack. That is not similar? 

Mr. Nets. No, sir, because I believe from having purchased goods 
there R. Mars is a company which services any body who comes in. 

Mr. Mack. When this store was located in this area they had a 
system of membership cards supposedly for Government employees 
and military personnel. 

Mr. Neus. That is correct, and that is precisely the kind of op- 
eration I am describing. 

Mr. Mack. That is the point of my question, if the operation of this 
store is not similar to the stores which you operate. 

Mr. Neuuis. I am not familiar enough with the R. Mars operation 
to say whether it was exactly similar. But if in fact Mars did have an 
operation in which they invited memberships from this fixed-income 
group in order to obtain the privilege of purchasing there, then it is 
similar. 

Now I do not want to repeat the arguments that were made by 
some of the opponents, but I think it is necessary to pinpoint for the 
committee some of the defects in the laws as presently proposed. 

In the first place, I would like to point out that not only the Federal 
Trade Commission but I am quite certain on a number of occasions the 
Department of Justice has had occasion to criticize attempts to set up 

rigid resale price maintenance schemes. I would like to call the atten- 
tion of the committee to the fact that the Attor ney General’s Com- 
mittee To Study the Antitrust Laws, which comprises some of the out- 
standing lawyers and economists in the United States, issued a report, 
a very comprehensive report, which I am sure the members of this 
committee are familiar w ith, i in which they condemned resale price 
maintenance or, as the proponents of it call it, fair trade, because it 
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tends to eliminate price competition at the retail level. And those of 
us who have spent time in antitrust enforcement, in antitrust laws, 
know that any type of verticle control is price fixing regardless of 
what name you may call it. 

Beginning way back in 1911 the Supreme Court has condemned price 
fixing, regardless of its horizontal or vertical tendencies. In the Dr. 
Miles case, which some of the witnesses have mentioned, there is a very 
succinct phrase which I think briefly and succinctly states the position. 
It says: 

The manufacturer having transferred legal title to his product to wholesalers 
is deemed to have no right to deprive the public of whatever advantage may be 
derived from competition in the subsequent traffic. 

Very simply translated that means to me only that once a proprietor 
passes title to his merchandise by selling it to wholesalers and retailers, 
he has no right to deprive consumers of whatever benefit they may 
achieve by reason of shopping at places where frugal administration 
and volume purchasing can give them lower prices. 

And that is the precise position of our trade association. 

I want to point out also that although it has been adverted to, this 
bill I think would create a very serious problem with respect to the 
question of whether or not Congress can delegate price-fixing powers 
to private persons. I do not want to dwell on that at great length. It 
is in my brief, but I do want to say this: I was astonished to hear the 
erudite professors testifying here, and I was astonished at their in- 
ability to say clearly what I think is apparent on the face of this 
legislation, namely, that the Congress under this legislation would 
delegate to a manufacturer, not a Government agency, the right to 
make this bill applicable in interstate commerce. 

Under the actual notice provisions which were criticized by Judge 
Gwynne, the Chairman of the Federal Trade Commission here, all a 
manufacturer has to do is put on his carton some notification or mark 
saying that this merchandise is fair traded, and this bill becomes 
operative. 

I do not know why anybody would shy away from that interpreta- 
tion, because I think it is fair on the face of the language. 

Secondly, I think that could be done also by contracts between 
manufacturers and distributors. So there is hardly any doubt, and 
I do not know why there should be any doubt, as to whether or not 
this would be a delegation of price-fixing powers to private persons. 

I have only two other minor points. Mr. Dollinger, I think there 
has been some confusion also as to whether or not the Federal Trade 
Commission would have responsibility of enforcing this law, quite 
apart from the section which refers to private suits between persons. 

This bill proposes to amend section 5 of the Federal Trade Com- 
mission Act. Under the Federal Trade Commission Act, the Com- 
mission has the duty to issue complaints against people who violate 
the law, and I was astonished somewhat I must say to hear Judge 
Gwynne say that he thought he had no responsibilities under this act. 
As I view it, anybody aggrieved by an action after a manufacturer has 
fixed his price can go to the Federal Trade Commission and say, “I 
want you to issue a complaint against this man,” and get a hearing 
started over there. 
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I think that will complete the broad statement I would like to make. 
I go into it in further detail in my prepared remarks, but I will be 
happy to answer any questions that the committee may have, 

Mr. Dotiineer (presiding). Any questions, Mr, Moss? 

Mr. Moss. No questions. 

Mr. Dotiincer. Mr. Alger, do you have some questions ? 

Mr. Aucer. Yes, Mr. Chairman. I do not understand this phrase, 
“nonprofit.” 

Mr. Nexis. You mean in respect to the operation ? 

Mr. Acer. How can you be in a retail business and be on a non- 
profit status ? 

Mr. Neuuis. I think you misunderstood my statement, Congressman 
Alger. I say nonprofit trade association. It is a voluntary associa- 
tion. 

Mr. Arcer. Oh, I see. 

Mr. Netuis. With 18 members. I did not mean to infer that the 
stores were nonprofit. 

Mr. Aucrer. Isee. I did misunderstand. 

Mr. Netuis. Yes. I’msorry. 

Mr. Arcer. Now the next question is on the first page of your testi- 
mony: “Our customers who are consumers with fixed incomes.” In 
other words, this applies to an awful lot of people besides these listed, 
“such as Federal, State, county, and city employees, schoolteachers, 
and veterans.” 

Why these groups? 

Mr. Neuuis. The best way I can answer that is this: Our merchan- 
dising people feel that there is a need for consumers with fixed in- 
comes to be able to come to a modern supermarket-type of operation 
and buy branded standard as well as unbranded standard merchandise 
at prices which they can afford, in view of their low incomes, relative 
to the rest of the economy. Therefore, our operations are limited to 
dealing with people on fixed incomes such as Federal employees and 
the others that I have mentioned. 

Mr. Arcer. How do you know it is limited to those ? 

Mr. Ne tuts. Because we issue membership cards to people who 
apply, and I have here a typical application blank which our cus- 
tomers fill out before they can be admitted to membership in the so- 
called local operation. 

Mr. Acer. Do you screen your customers ¢ 

Mr. Neuuts. Indeed we do. 

Mr. Arcer. Or do you just take their word for it? 

Mr. Neus. No, sir; they are screened. 

Mr. Aucer. Mr. Chairman, would it be proper to have that submitted 
for the record—the application ? 

Mr. Netuts. I will be happy to do that, sir. 

Mr. Moss. Will you yield there? 

Mr. Arcer. Yes, gladly. 

Mr. Moss. How do you determine whether a person is in fact a 
veteran? What screening procedure do you use? 

Mr. Netuts. Generally discharge papers are used to determine 
whether or not a person is a veteran. 

Mr. Moss. Are you telling me that you require veterans to bring 
to you with his application copies of his discharge papers ? 

27308—58——20 
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Mr. Newuis. I am saying to you, Congressman, that in the opera- 
tions of these stores persons desiring to become members must show 
evidence of eligibility under the bylaws of the veteran entities. 

Mr. Moss. You would also include families of any of these? 

Mr. Netuis. Yes; their families are included. May I just conclude? 

Mr. Moss. Do you assume, then, as a matter of fact, that because 
a man is a veteran—you have used as a criterion here low fixed income, 
Government employees, schoolteachers—because a man is a veteran 
he is also receiving a low fixed income ? 

Mr. Neus. No; I do not or the organization does not. May I say 
this: These are 18 separate entities. Some of them have differing 
requirements and qualifications. A minority includes veterans. A 
majority includes only the employees of these municipal, county, State, 
and Federal Governments that I have mentioned. In the case of the 
veteran, I believe that the individual entities have encouraged their 
membership because for the most part, they are working people, 
Congressman Moss, and, as such, deserve the benefits of this merchan- 
dising plan. 

Mr. Doxurncer. Why shouldn’t other working people who have a 
fixed income be able to become members of the association ? 

Mr. Netuts. Sir; the reason is that the individual proprietors—and 
many of these corporations are nonprofit corporations by themselves 
in the nature of co-ops—the individual proprietors have decided to 
limit sales within their particular entities to this classification of cus- 
tomers. 

And I would like to say, Mr. Dollinger, that you, I think, would be 
very much surprised to see the kind of operation these people have. 

Now fair trade, if a manufacturer—let me say this to you, sir— in 
New York can say to our store member in Denver, “Henceforth all of 
our products are under fair trade,” we would be in violation of the law 
subject to private suits as well as to a complaint by the Federal Trade 
Commission, as I view the law, if we sold that product to our customer 
at a price below what he tells us to, despite the fact that in drugs, hard- 
ware, a number of other commodities, we can effectively and efficiently 
sell at a much, much lower price and be perfectly happy with our 
return, and the customer, in turn, perfectly happy with the bargain 
that he gets. ; 

We do not sell distress merchandise. We do not sell job lots. I 
want to emphasize our members sell standard high-grade merchan- 
dise. And I want to say this, too, if I may. I think our operation 
proves conclusively that a bright retailer with the ability and the 
know-how can sell branded merchandise to the consumer at a reason- 
able price and still stay in business. In fact, our business has grown. 

Mr. Dotiincer. Any further questions, Mr. Alger? 

Mr. Aucer. Yes. I had yielded to Mr. Moss. 

What are the advertising representations made, or do these stores 
advertise ? 

Mr. Nexuis. Mr. Alger, we do not advertise generally. We do, 
however, send mailings to our individual members. I have copies of 
these mailings here. 

Mr. Acer. Have you any samples of what is sent in the Dallas 
area? If not, would you provide those for the record ? 

Mr. Nexus. Indeed I will. 
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Mr. Axrcer. I will be questioned about this myself, Mr. Nellis. 
That is why I want to be rather careful. 

Mr. Neuuis. I will be very happy to get that for you but I do have 
some from the San Francisco area. 

Mr. Aucer. Mr. Chairman, is that all right that these ads can be 
submitted for the record ¢ 

Mr. Mack. They may be submitted for our files here. 

Mr. Aucer. Yes. Now you speak of being able to sell at such a 
reasonable price. 

Mr. News. Yes, sir. 

Mr. Acer. I don’t think anyone can argue with you as far as giv- 
ing consumers good buys. What is this frugal administration that 
you speak of that makes this possible ? 

Mr. Neus. Mr. Alger, it consists principally of some merchandis- 
ing techniques: 

No. 1, as we all know, quantity discounts are perfectly legal. We 
buy in very large quantities and, therefore, are able to save consider- 
able sums of money on the purchase of standard goods. 

That is No. 1. 

No. 2, our stores are very large. Our stores consist of many de- 
partments. We operate on a self-service principle largely. That cuts 
down the need for expensive sales help. 

No. 3, there are certain discounts which are standard in every trade 
for the payment of cash on delivery, or in 10 days. We take advan- 
tage of that. All of the indicia of volume purchasing and volume 
savings are present in our operation. Our theory, therefore, is that 
we can survive on a margin which most people would consider most 
reasonable and still give our customers the best kind of goods at low 
prices every day. 

Mr. Acer. Do you have any Government subsidies of any kind 
in your operations ? 

Mr. Netuis. No, sir; we do not. 

Mr. Acer. This is strictly private enterprise ? 

Mr. Neuuis. This is private free enterprise, which in my judgment 
as a lawyer would be destroyed by the passage of Federal fair tirade 
legislation, because it would require us to charge a price much higher 
than we need. 

Mr. Aucer. Are there any unfair competition charges against these 
stores ? 

Mr. Netuis. There is a Federal Trade Commission complaint pend- 
ing in Seattle, Wash., with respect to advertising, with respect to 
charges to the effect that some of the advertising can be interpreted 
as stating a selling policy which is not, according to the complaint, 
the actual selling policy. 

However, I want to point out the member in that area has filed a 
complete denial. The matter is in the Commission at this time, and, 
in my judgment, I believe he will be vindicated fully. 

Mr. Areer. Have you any type of service policy behind the goods 
that you sell, since you have a reduced staff to sell in the first place? 
Do you stand behind your merchandise ? 

Mr. Netuis. Yes, Congressman, we stand behind our merchandise 
to the extent—and I will tell you briefly. I was in San Francisco and 
visited the store of one of our members there. It has been their policy 
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without deviation that when a person comes in and says, “This ap- 
yliance doesn’t work,” or, “These hose tore after I wore them for 1 
ay,” to exchange them immediately without oe further question. 

That is the sales and service policy, and I might add this: We give 
the same service on standard merchandise that any retailer does in 
any part of the U.S. A., with some variations, of course, in terms of 
what the customer wants. 

If a TV set is sold, he can buy a service policy just as he can buy 
it at Hecht’s, or he can have the manufacturer’s warranty or any of 
the other alternative plans that he wants. 

Mr. Acer. Is the chain planning to expand or are these a series 
of stores-—— 

Mr. Netuis. They are not a chain. They are individual entities, 
and I represent the trade association of which 

Mr. Acer. Do they buy as a group? 

Mr. Netuts. No, sir. 

Mr. Aucer. Do they buy individually ? 

Mr. Ne.uts. They buy individually. 

Mr. Axcer. But they can buy in quantities and still get these dis- 
counts ? 

Mr. Neus. Yes, sir. And there is more than just the discounts, 
of course. 

Mr. Aucrr. Paying cash, and so forth ? 

Mr. Newuis. Yes, sir. There is also our physical setup. I don’t 
know whether you have had a chance to see the picture. 

Mr. Aucer. Are they all centrally located where there is lots of 
parking room ? 

Mr. Netuts. Yes, sir. 

Mr. Arcer. I take it they are outside of town, generally ? 

Mr. Newuis. Generally speaking, they are a little bit out of town 
on main arteries. They occupy anywhere from 4 to 8 acres of ground. 
There is generally parking space for about 1,000 cars. 

Mr. Atcer. But you have to get them there and you do that with 
your mailing ? 

Mr. Netuis. I am sorry, sir, I didn’t catch your question. 

Mr. Aucer. How do you get people there since it is not an easily 
accessible location ¢ 

Mr. Neuuis. They receive regular mailings from us telling them as 
I have shown the committee what is available. I want to point out 
something else which I think the chairman will find interesting. 

Mr. Chairman, I think you will find this interesting. Here is a 
profitmaking organization of separate entities, retailers. A great part 
of the profits that are made in these operations through this volume 
purchasing and volume selling that I am talking about are applied 
for very interesting purposes. Our member in Denver has a scholar- 
ship program which he has been paying for at the University of 
Colorado and four other universities. 

Our member in Dallas, to which you had reference, Congressman 
Alger, has a similar scholarship program for worthy children who are 
children of members of the organization. If I had the time, I think 
I could tell you some things about this merchandising operation 

Mr. Aucer. I think that is wonderful, Mr. Nellis, and I don’t mean 
to be abrupt myself, but since we are on the subject of retailing, I 
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think that is fine insofar as it goes. It bears out that you have profits, 
which is interesting, but I can recognize that merchants in your area 
will undoubtedly endeavor to find fault because you are undoubtedly 
tough competition. 

I personally have nothing against this. I am only trying to get 
some facts. 

Thank you Mr. Chairman. 

Mr. Mack. I am sorry that we did not arrange for more time. 

Mr. Netuis. I would be very happy to return at your pleasure, Mr. 
Chairman. I am right here in Washington. I did want an oppor- 
tunity to at least present our views briefly. 

Mr. Aucer. Mr. Nellis, I took advantage. Mr. Chairman, I want 
to thank you. I did not plan to take this time, but since I have one 
of these operations in the district which I represent, I want to thank 
you, Mr. Chairman, for indulging me in this. 

Mr. Mack. That is perfectly all right. Members are free to ques- 
tion any witness. This was a little unusual approach, a different 
method of distribution, and I believe that the committee has ap- 
preciated your testimony and it will be given consideration. Thank 
you very kindly. 

Mr. Nets. I repeat, I am available to the Chair, should you want 
further testimony on this. 

Mr. Mack. Thank you. 

Mr. Wimmer, I believe I indicated I would try to get you in some- 
time this morning. It is a late hour now, but if you would like to 
submit your statement for the record, we will be very happy to 
receive it. 


STATEMENT OF ED WIMMER, PRESIDENT, FORWARD AMERICA 
PUBLISHING GUILD, INC., AND VICE PRESIDENT, PUBLIC RELA- 
TIONS DIRECTOR, NATIONAL FEDERATION OF INDEPENDENT 
BUSINESS, INC. 


Mr. Wimmer. Mr. Chairman, and gentlemen of the committee, I 
want to say that tomorrow morning I have an assembly of boys and 
girls at Miami University and I wish they could have been here today 
to see the patience and the understanding of the members of this com- 
mittee and the intelligent questions which you have been asking. 

My name is Ed Wimmer, and I am vice president of the National 
Federation of Independent Business, and president of the Forward 
American Publishing Guild, which was established in 1932 for the 
specific purpose of educating the public to the values of the family 
farm, the local business, and the local banking institutions, and I have 
covered all 48 States many, many times with speeches and I do radio 
broadcasts and TV every week, and I have found a sense of fairness 
in the minds and the hearts of the American people that is evident in 
our games of sport. 

I go into a completely hostile audience of women who have heard the 
opponents of fair trade, and then I ask those women if they want their 
boys’ and girls’ teeth kicked out when they go to the market place to 
start a little business of their own and carry out their dreams, and I 
ask them if they think that unfair trade is good trade and if unfair 
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trade that is lasting continues if it won’t bleed the free enterprise sys- 
tem to death. 

And I can tell you that the people on the street—you hear so much 
about mothers this morning who are looking for bargains. America 
does love a bargain, but I think America loves more a square deal. It 
seems to me that the question which is involved here this morning is, 
shall we have competition that increased the number of competitors 
er competition that consumes both competitors and consumers ? 

Now, unfair trade will be the death sentence of free enterprise if it 
is allowed to run its course. The thing that I would like to draw a 
parallel on this morning is sort of a paradox in a way. 

Most of our State tre: asuries, our government collection systems, 
Federal and local level, are on the treadmill of diminishing returns. 

The small-business man today is certainly on the treadmill of di- 
minishing returns and many big businesses are. 

I would like to put forth the question that if we continue to sell more 
and more billions of dollars worth of merchandise as loss leaders, as 
bait, as no-profit merchandise, where are the income taxes going to 
come from? 

In other words, loss-leader merchandise does not pay an income tax, 
and today probably a third of all of the merchandise on the grocer’s 
shelves and pretty close to that on the druggist’s shelves is being sold 
below the man’s operating costs. 

Now, if he is losing money asa result of all of this bait merchandising 
which he has to meet from various, I call them cutthroat competitors, 
then he is not going to make a profit on the other two-thirds, enough 
so that he has an income at the end of the year. 

And every single time—I had a wonderful crowd in Columbus last 
night, I expect another one tonight in Dayton—the question that comes 
to me most often and comes to me in whole groups, is, “Do you think 
Congress will really do anything about small business and about fair 
trade?” 

Then, of course, I list all of the things that Congress has done, has 
tried to do, and I believe generally that we either have a profit system 
or we don’t have a profit system. 

If we are going to continue to protect the people that keep on saying 
that they are selling no- profit merchandise, well, the Communists 
claim that the profit : system is bad and we have got to a point in our 
selling where the average businessman behind the counter is trying to 
convince the consumer that he doesn’t make a profit on anything, and 
I think this profitless selling today is evidenced in what has happened 
to the automobile dealers. 

They are in the worst condition they have ever been in. There has 
been more of them gone broke. In St. Louis 3 Oldsmobile dealers 
closed up in February out of the 7 there were in existence. I don’t 
know of a single automobile dealer today who could get any price at 
all for his place of business. He either closes up or he stays on there 
trying to go further and further into debt. 

Five thousand have gone broke since 1953, since this unloading of 
volume at any price by General Motors and Ford. I think George 
Romney’s speech for American Motors is probably the best proof of 
what is happening in the automobile field. There was a headline in 
Chicago just last week. It said, “End of the Appliance Dealer is 
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Seen.” Then the story went on in the Chicago Daily News to tell why 
appliance dealers are going out of the picture, and we are finding it in 
business after business» 1 think you have to think of this thing from 
the standpoint of the youth that comes out of college, and I will be 
talking to 750 of them tomorrow morning, looking at a “for rent” sign 
in an empty store and saying to himself, “Here I will build my fu- 
ture,” and I am asking you gentlemen this morning how many youth 
today are walking down the main streets of America in the hope of 
seeing their names up on the signs with their father, “father and son?” 

Ne arly every father that I ‘talked to who runs a small business is 
telling me, “I am advising my son not to carry on my business because 
of the cutthroat conditions that exist.” 

And I don’t care if a manufacturer has a trademark, if he only sells 
a dollar’s worth of merchandise over a State line, if it is interstate, if 
it is trademarked and he wants to protect that merchandise, we think 
that a fair-trade bill should protect many in the sale of that merchan- 
dise, whether it is in the District of Columbia or where it is. 

And our members have voted overwhelmingly in favor of this, and 
our distinguished vice president, Mr. George Burger will give ane 
testimony later, I imagine next week. He will tell you the “ feder: 
tion’s side and the vot ing record of our members and everything. 

All I want to do this morning is just leave you with that thought, if 
you will give it some thought. Are we fighting for a system that will 
provide our returning soldiers and our boys and girls in colleges an 
opportunity to have freedom in the market place, or under the tyranny 
of monopoly and cutthroat competition, gentlemen, and the labor 
unions and giant government that builds up from it all, are we going 
to have individual enterprise, incentive, profit that we can sell to the 
people as against communism or aren t we? 

I want you to know that I appreciate this opportunity to blurt this 
thing out very much. I have a trademark of my own to protect: 
“Have speech, will travel,” and that is where I am heading now. 

Thank you very kindly, unless there are any questions. 

Mr. Mack. Thank you very kindly. 

(The statement referred to is as follows :) 


TESTIMONY OF Ep WIMMER, PRESIDENT, FoRwARD AMERICA PUBLISHING GUILD, 
AND VICE PRESIDENT, PUBLIC RELATIONS DIRECTOR, PUBLIC RELATIONS DIVISION, 
NATIONAL FEDERATION OF INDEPENDENT BUSINESS, INC. 


Quotes from many sources, from great leaders, institutions, court decisions, 
ete., have been omitted in the interest of brevity and to avoid repetition. Weare 
also leaving to others the historical background of the fair-trade law, and the 
technicalities involved in the enforcement of such legislation. 

It has been wisely said, that nothing in a democracy can be free that isn’t 
fair; that trading must involve a gain to both parties, or there is fraud, de- 
eeit, or force. That any exchange through which only one party gains is not 
legitimate trade, but is “a robbery, a theft, a racket, or a gamble.” 

“Unfair competition voids the bond of trust,” oe Paul Fisher of the Fisher 
Pen Co., “which should motivate all business. I believe that unfair trade is a 
death sentenc e to small business and free enterprise, and that, ultimately, the 
present widespread violation of the principles of fair trade would result in the 
unseeing buyer bringing about his own downfall.” 

The big question is, Shall competition be of the kind that increases the 
number of competitors, or shall we have competition that consumes both com- 
petitors and consumers? 

Profits—legitimate profits—are the heart of the capitalistic system. They 
are the blood stream of free enterprise and representative government. Profit 

















306 FAIR TRADE 


taking by a greater and greater number of people, in all walks of life, is the 
generator of incentive and the the motive power of democracy in agriculture, 
industry, finance, and labor. 

Profits, in other words, are like fertilizer. They must be spread around 
and continuously plowed back into the economic soil. Else, economic erosion 
sets in, and the soil loses its productive power. That is why the emphasis 
that is put on cheap prices is paving the way for more monopoly, and laying 
the ground work for the biggest bust in history. 

Men and women, and their organizations, who are fighting for fair trade—for 
fair profits on the exchange of their goods and services; and those who are 
willing to pay a fair profit so that fair wages and fair prices can be maintained, 
are America’s last line of defense. If they lose the fight for fair trade, for fair 
play in the market place, the fight to preserve and perpetuate American free 
enterprise will also be lost. 

‘air-trade laws are no more and no less than an attempt to legislate a degree 
of ethics into the exchange of goods and services. They are no more than a 
hope of creating rules of fair play, of sportsmanship in buying, selling, and 
hiring—which the public demands shall exist in the fight ring, on the baseball 
diamond, the football field, or in any other sport. 

Editor Canham of the Christian Science Monitor, said that if ethics cannot 
be brought back into the market place, there will be no chance to save American 
free enterprise. 

In their deliberations in Chicago, the Churches of Christ adopted a resolution 
stating: 

“Economic institutions should serve the whole man, body and spirit. The 
ehurch and all Christians should seek to influence the development of economic 
institutions, policies, and practices that are favorable to right relations between 
all the people.” 

The clergy is alarmed today over the fraud and deceit that prevails in the 
market place. Bishop Fulton J. Sheen went so far as to state, that the way 
we are going, capitalism will offer little more to the common man than socialism. 
He condemned the trends to giant labor unions, giant business, and giant gov- 
ernment, and called for a revival of ethical enterprise. 

One appliance dealer spoke in the same vein when he said that unfair trade 
breeds racketeering by putting so many unselfish, honest people out of business, 
and leaving in their place too many highly selfish and deceitful individuals who 
are of no benefit to our democracy. 

A father said: “I have advised my son to give up his idea of coming into 
the store because I do not want the job of teaching him how to cheat customers 
in order to stay in business.” 

Anyone knows today that an alarming number of American businessmen have 
come to the conclusion that free enterprise and ethics can no longer be mixed. 
Pope Pius XI called the turn on this situation when he declared: “Capitalism in 
America is becoming so hard and cruel and monopolistic, it no longer serves 
the requirements of our age.” 

Isn't it possible that unfair trade is resulting in a degree of economic delin- 
quency that may be undermining the whole fabric of our American business 
system ? 

Everyone in Congress is agreed that a profit system in a Republic must mean 
a lot more than profits for big business and losses for small business. Who can 
blame the small-business man who has been slugged out of the race by some 
form of economic gangerism—asking himself if communism or socialism would 
have a greater sting? 

Far too slowly are we coming to understand that fair profits are not only 
essential to the success of any business, but essential to the happiness and 
prosperity of the Nation. If the worker does not earn a profitable wage, he 
may be able to get by but his family will enjoy few luxuries. If the farmer, 
and particularly the family farm, is unable to make a profit raising chickens, 
selling milk or other commodities, he is unable to educate his children. They 
will leave the farm for other work. There will be no money to replace old 
machinery, and the small community depending on his purchasing power will 
wither and die. 

“Labor’s stake in fair trade is labor’s stake in economic and political democ- 
racy,’ says Dr. John Dargavel, executive secretary of the National Association 
of Retail Druggists. He further stated: 
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“In their mad rush to get something for nothing, the working people are 
not only risking their own jobs but the jobs of other workers in all walks of 
life, for the reason that when the small man loses out to such buying, it means 
fewer outlets and fewer goods as now evident in the appliance field. Our entire 
retail market is being turned into a gigantic bargain basement of low bidding 
consumers who have long forgotten the values of service, quality, and originality.” 

Says Advertising Age: “Already the jungle has overrun enormous areas of 
our marketing system. We can’t wait any longer to turn it back.” 

One of the objectives of the National Federation of Independent Business has 
been to encourage widespread modernization of small-business firms, but the 
biggest obstacle we have encountered is the view of many small-business men 
that because of unfair trade there is no future in their business. California’s 
largest Pontiac dealer, in switching over to a foreign car, advertised: “I am 
tired of selling deals instead of cars.” He said that stampeding the customer is 
not the answer to dwindling profits and the crazy bidding for business that is now 
going on. Volume at any price has put the automobile industry in its worst 
condition since 1932, and has all but destroyed smaller competitors. The auto- 
mobile industry today is the best proof that you cannot support competition 
that consumes competitors, without eventually consuming competition itself. 

No one is asking for any feather beds for independent businessmen, in seek- 
ing enforcement of such laws as the Robinson-Patman Act or the fair trade law. 
We want no welfare program, or any other crutches. Speaking for the average 
small-business man, we do not regard hardship or tough competition as evils. 
All we want is the freedom to compete in a market place where the game isn’t 
rigged in favor of the biggest chiseler or the best-known throatcutter. 

Under such circumstances it is not difficult to understand the reaction of inde- 
pendent retailers and their distributors to our modernization program. Even 
though we have had considerable success in getting many to go ahead, the 
majority ask—what is the good of modernizing if Congress does nothing about 
unfair competition and monopolistic practices which, if continued, would make 
it impossible to pay off this added expense? 

Consider the feelings of an independent merchant operating an appliance 
store, in competition to one of the biggest discount houses, with a big food 
chain across the street giving out trading stamps good for toasters, radios, and 
other appliances. Ask him how many people walk into his store and take his 
time deciding what kind of refrigerator they want, and later purchasing it at a 
discount house. To talk modernization to a man in this position is almost 
ridiculous. 

There is a constant claim that fair trade laws protect inefficiency, but in 
reality, they preserve efficiency in that they put business on a basis whereby 
efficiency and not money power has a chance to win. Throughout the course of 
history of all nations, two extreme errors have prevailed. One—too little free- 
dom. The other, too much. * * * When we give a big supermarket chain the 
freedom to destroy the value of a trademark; when we permit a big discounter 
to take reputable products and sell them either at or below cost in order to 
draw the unsuspecting public to purchase other merchandise, we are giving the 
big chain, the big discounter, or even a smaller enterpriser, the freedom to dis- 
rupt orderly channels of distribution and the freedom to start a price war that 
could eventually weaken the economy of a whole community—or even a big 
city. 

Why is it that a man like Schwegmann (Schwegmann Supermarkets, Louisi- 
ana) will spend $300,000, according to his own figures, to help destroy a fair 
trade law in Louisiana? Why would Webb City—in St. Petersburg—spend 
$60,000 to kill the Florida fair trade law? 

These men desire the freedom to offer a well-known coffee, for example, below 
cost; perhaps 1 pound to a customer. With such offers they bring thousands of 
people to their stores, destroying small competitors in all directions. They have 
unknown brands of coffee that are just as good, and if they want to sell coffee 
at or below cost, we ask the question: “Why not their own brand”? 

Jonathan Swift wrote in Gulliver’s Travels: “Honesty has no defense against 
superior cunning, and since it is necessary that there should be a perpetual 
intercourse of buying and selling and dealing with honesty, where fraud is per- 
mitted and connived at or hath no law to punish it, the honest dealer is always 
undone and the knave gets the advantages.” 

Our contention has been that economic murder is committed by those who 
constantly sell brand merchandise at or below cost, and that is why such prac- 
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tices are a crime against society. Over and over again, we hear from men who 
say: “There is not enough volume in our city to compete with the discount 
houses and the big chains who are bootlegging our products. Sorry, I am 
closing my business. Please take me off your mailing list.” 

The sources of supply today are worried about the independent retailer. 
Companies like Sylvania, Borg-Warner, Tungsol, Champiop Spark Plug, Fisher 
Pen, Eli Lilly, Parke-Davis, Sunbeam, Hamilton Watch, Kelvinator, and many 
others too numerous to mention know that the catalog firms and the discount 
houses and the big chains cannot do the merchandising job necessary to main- 
tain orderly production and the reputation and prestige and distribution of their 
products. Some of these firms have spent millions of dollars in establishing 
stable distribution systems, which they now see falling apart. 

Under present conditions, they know that loyalty to franchises, that loyalty 
to product may disappear, and the officials of these concerns have been making 
all sorts of statements to the effect that if the small-business man is removed 
from the distribution field, they will have lost their first line of defense. 

Why is it, we have asked, that the companies making the biggest claims about 
low prices, that the companies offering the biggest baits are showing the biggest 
profits? And these people know the lure of lottery tickets. They know the fasci- 
nation for the slot machine, the ageless dream of getting something for nothing 
that motivates the buying habits of many. They have made a science of the 
something-for-nothing appeal. 

There is great resistance today against any idea of price maintenance, but if 
lack of it destroys legitimate channels of distribution, resulting in joblessness 
and millions lost in investments, great harm could come to the national economy, 
and there would be a great reduction in tax revenue collected by municipalities 
and the Federal Government. 

Contrary to prevailing opinion, beating down prices is no spur to production or 
to consumer buying. In 1932 full-page advertisements appeared in major news- 
papers across the United States, that were headlined: “We have beaten prices 
down, and down, and down, until they cannot be beaten down any lower.” 

Hamburger was priced 4 pounds for 25 cents; milk at 5 cents per quart; bread 
5 cents a loaf, and if you had a quarter, you could buy 3 dozen eggs. One dollar 
would get you a pair of pants, two house dresses, or a pair of shoes. 

Many homeowners were offering their homes for any price they could get. 

Yes, the catalogs were filled with the lowest possible prices, due to the ability 
of the mail-order chains to buy at their own price, but with hogs at $3 per 
hundred and corn selling for 25 cents a bushel, the farmers had no money to 
take advantage of these bargains. In fact, 650,000 farmers had gone out of 
business. 

People should have had the money to buy stocks and bonds, with Anaconda 
Copper down from 140 to 3; General Electric from 403 to 8; General Motors, 91 
to 7, and Montgomery Ward down from 156 to 3. 

Yes, prices had been beaten down all right. There certainly was no semblance 
of fair trade anywhere, and the results were unpaid teachers, empty State and 
city treasuries, banks closing, and hundreds of thousands of people in hunger 
marches, and being put on the streets with their belongings, and no place to go. 

Let us not forget that during the depression, shoes were less than a dollar 
a pair, but millions of America’s men, women, and children were putting card- 
board in their shoes to keep from walking barefoot. The shoemaking machinery 
was turning rusty from idleness. There were fruits and vegetables rotting on 
the one hand, and babies and children dying from malnutrition on the other. 
Yes, we had cheap prices, and the chains made the biggest profits in their history 
because they could buy at their own price, and they sold for cash * * * while 
the independent merchant was carrying customers on his books. 

People in and out of Government today who are making cheapness their goal, 
are like the union man who wants a floor under his wages and all kinds of 
fringe benefits, guaranteed vacations with pay, ete., but who is carrying a dis- 
count card in his pocket while looking for everything at a wholesale price. They 
consider cheapness more important than the future of American youth, more 
important than the development of accountable citizens and prosperous com- 
munities. Worse than anything else—they are making cheapness more impor- 
tant than morality in the conduct of our economic affairs. 

These advocates of cheapness claim that the fair-trade laws raise the cost of 
living, that they create monopoly, when the fact is, the fair-trade laws prevent 
monopoly by protecting small business and the public from unfair dealings by 
large and small business alike. Furthermore, no manufacturer dares to estab- 
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lish a fair-trade price on his product so high that it leaves him vulnerable to 
competitors. 

Newspapers have condemned fair trade laws as price-fixing legislation, but 
where would the newspapers be if they did not set a price on their advertising 
that permits profitable operation of their enterprises? 

An overwhelming majority of the members of the National Federation of Inde- 
pendent Business have cast their ballots in favor of fair trade, because, like 
yeorge Romney, president of American Motors Corp., they believe that either our 
price and monopoly problems must be wisely solved or America will be surpassed 
by others. 

We have heard a lot of talk about survival of the fittest, with the emphasis 
on price and efficiency. The Federation believes that it is time we put more 
emphasis on that which is fit to survive; as Advertising Age concluded: 

“While cutthroat competition may result in lower prices momentarily, in the 
long-range picture the chains and monopolies always raise prices to higher 
levels, aS soon as they have eliminated their competitors; with the consumer 
paying the consequences.” 

Reporting on the overall economic situation, the Senate Small Business Com- 
mittee urged that we should keep the center of gravity of our national economy 
anchored among our millions of small businesses. That if we did not, we would 
end up with something this generation would be unable to recognize. 

Here is the issue at stake in the fight for a workable, enforceable fair-trade 
law, and where better to enforce that law than through the manufacturer who 
is determined to not only protect his product from exploitation, but to protect 
his distributors, his retailers, and the general public from the disastrous conse- 
quences of profitless selling of his product through bootleg outlets. 

Passage of a strong fair-trade law would stop the one-to-a-customer racket, 
which is a powerful weapon of the few. It would prohibit the giving of trading 
stamps with products under fair trade, thus discouraging the use of one of the 
worst devices ever perpetrated upon an uninformed, unsuspecting public. 

A strong fair-trade law adherred to by enough manufacturers, would open new 
floodgates to the energies of our sales people who have come to the conclusion 
that it is foolish to go out and generate interest in products which will be pur- 
chased through catalogs or discount houses, or direct from manufacturers— 
through their so-called commissaries or employee buying plans. 

A strong fair-trade law would encourage more emphasis on quality. It would 
open up new avenues of risk capital. It would be protection for the youth who 
may want to start a little business of his own, and what better approach could 
we make to the problem of curbing the huckstering tactics which are turning 
the marketplace, and most channels of advertising, into circus sideshows? 

Since fair wages and fair profits must come out of fair prices, a strong fair- 
trade law would do more to strengthen capitalism than almost anything else 
Yongress might do at this time. For, without fair trade, capitalism cannot 
progress. 

Our dictionary today defines capitalism as a system that concentrates wealth 
and power in the hands of the few. This is the Communist definition. Our boys 
and girls in overwhelming number are voting in favor of Government control of 
all basic industries. The idea is building up in the minds of many economists; 
in the minds of an increasing number of teachers, and consider the recommenda- 
itons of certain labor leaders. Capitalism is in danger. It is in danger of being 
destroyed by those who profess the most to believe in it—among them—the big- 
gest supermarket operators who are using one product after another as a bait to 
draw customers into their mammoth stores and shopping centers, at the expense 
of the merchants and distributors, and jobs and investments of workers whose 
patronage built them to their present size. 

Yes, without fair trade we will have no democracy, because it is impossible 
to have a stable democratic economy where unfair trade breeds racketeering and 
wholesale deceit. 

The associate general counsel of Esso Standard Oil Co., Mr. R. E. Keresey, 
said : 

“For the few dollars the consumer saves during a price war, we may have lost 
an independent small-business man. If so, we have lost the productivity of his 
invested capital. We have lost a competitor and we have lost a member of the 
business community. We have lost him not because he is a poor businessman, or 
inefficient. We have lost him because in the mad scramble of a price war he has 
been priced out of business.” 
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Officials of General Blectric, Colgate, and many, many other giant concerns 
have voiced similar convictions because, like Swift and Armour (who now 
seek to lift the consent decree so they may open retail stores where they can 
protect their name brands) ; they know that discounters, catalog rackets, super- 
market chains, etc., can destroy them. 

Those of us who speak for the National Federation of Independent Business, 
and other groups and individuals urging passage of the strongest kind of fair- 
trade legislation, believe that freedom to do what you please in the merchandis- 
ing of goods and services, is the road to ruin. The same kind of ruin that 
would come to baseball, football, basketball, or any other sport, if the rules 
permitted the players to do as they pleased. 

Nearly 25 years ago, a great Senator and a most vigorous opponent of 
monopoly power, Senator William E. Borah, declared : 

“Those who are speaking for small business are seeking just laws, humane 
laws, laws which recognize the dictates of justice, and only in the enactment 
of such laws can we strengthen capitalism and help meet the threat of 
communism.” 

Let there be no fear of adverse public opinion in the consideration of fair- 
trade legislation, for when all the facts are bared, public opinion will be over- 
whelmingly in favor of its passage. 

Our distinguished vice president, Mr. George J. Burger, who has testified 
before congressional committees in behalf of small business on more occasions 
than any other man I know, said to me not long ago: “On most issues affecting 
the independent in business you can get a mountain of lipservice, but only a 
molehill of action.” 

Should this be true in the case of fair trade, I make the prediction that a 
wholesale slaughter of small business will take place in the next 2 years, at the 
end of which time it may be too late for Congress to act. 

Summed up in a capsule, I repeat, the issue of fair trade is a question of 
survival of the fittest under the tooth-and-claw competition of the jungle; or, 
survival of that which is fit to survive under competition that is both free and 
fair. 

Mr. Catpwetu. I am a manufacturer here from Ohio and I can’t 
get back for next Tuesday. If I could have about 2 minutes, I would 
say my piece. 

Mr. Mack. You are with Rubbermaid ? 

Mr. Catpwetu. With Rubbermaid, Inc., located at Wooster, Ohio. 

Mr. Mack. You may proceed. 


STATEMENT OF JAMES R. CALDWELL, PRESIDENT, RUBBERMAID, 
INC., WOOSTER, OHIO 


Mr. Catpwe.u. Business is built on confidence. I just completed 
a trip talking to distributors and retailers from coast to coast ending 
up right here this morning, and I have talked to several hundred, 
including distributors at the Southern Hardware Convention in New 
Orleans 2 weeks ago. 

I find that lack of confidence is reflected in reduced buying on the 
part of distributors and retailers, because with the disruption of busi- 
ness and reduced costs on the part of these small plants, products 
which have gone out on fair trade, that the implication is that other 
fair-traded products will do the same thing. 

It is reflected in our business from the standpoint that for the first 
time in 11 years we had the choice of either laying off people or going 
on short time. 

So for the first time in 11 years, with approximately 1,100 people 
involved in our business, we reduced our working force 20 percent, 
not by laying them off, but by cutting their income 20 percent by 
going on 4 days a week. 
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That is not going to be enough. It looks like it might involve 3 
days a week. I spent yesterday in Philadelphia. I saw two appli- 
ance lines not being carried out by manufacturers even trying to sell 
them against the competition of those massive branded lines that are 
being sold below cost. 

I know that one f: uctory not far from me in Ohio in the appliance 
business laid off, according to the newspapers, 300 people last week, 
because they can’t sell their product in competition with that type of 
competition, so, therefore, they are laying off people. 

Fundamentally, we are in business to make a profit. I found that 
jobbers who distr ibute our merchandise and dealers who handle it to 
the public are going out of business or have to find a way to stay in 
business by making a profit. That is the greatest concern I find 
around the country today, lack of confidence as a result of the type 
of merchandising we have had in the last few years where branded 
products are used in football to destroy their value for the purpose 
of selling other products. 

I certainly believe that the consideration of this committee on this 
law is not only necessary, but it is very important as a big asset 
in helping to pull us out of the present depression which we are now 
in. 

T thank you very much. 

Mr. Dotircer. What kind of products do you make, Mr. Cald- 
well ? 

Mr. Catpwe.u. Our products are merchandised under the Rubber- 
maid trademarks, rubber dishracks, drainboard trays. 

Mr. Dotirncer. You mean the wire with rubber coatings? 

Mr. Catpwetu. That is right, nonslip bathtub mats, doormats, all 
the rubber-covered goods and plastics that you see around the home 
like wastebaskets, and so on. 

Mr. Mack. Thank you very kindly for your testimony, Mr. Cald- 
well. 

(The statement referred to is as follows :) 


STATEMENT OF JAMES R. CALDWELL, PRESIDENT, RUBBERMAID INC., WOOSTER, OHIO 


Mr. Chairman and gentlemen, my name is James Caldwell. I am the founder 
and president of Rubbermaid, Inc., located at Wooster, Ohio, manufacturer of 
housewares items made from rubber, wire, and plastic. Rubbermaid products 
are sold nationally wherever houseware items are available. 

The need for this legislation is particularly urgent at this time in view of the 
depressed business situation affecting the production and sale of most finished 
products that are bought by consumers. 

The expanding economy of the United States is supported in some major 
degree through the increasing standard of living represented by products that 
are bought by consumers but are not actually in the class of necessities. 

To market a product successfully and increase its sale, a product must have 
a reasonable profit to everyone essential in the established process of getting 
it to the ultimate consumer. This means the retailer, the wholesaler, and the 
manufacturer. 

The manufacturer, to develop and expand his business, will normally produce 
the products under a brand or trade name registered according to law. To 
expand its business, to employ more people, to do its share in the expansion 
of the economy of the country, it is necessary continuously to promote and ad- 
vertise and spend the necessary money in support of the product to increase 
its sale. The wholesaler will be interested in handling this product and distri- 
buting it widely to its customers, the retailers, if there is a reasonable profit 
in doing that job. 
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The retailer will finish the process in getting that product to the consumer 
and be willing to buy and carry adequate stock for his particular business, if in 
turn there is a profit in it for him. 

The destruction of the retail price structure through price-cutting practices 
over the past few years has directly contributed to increasing failures of small 
businesses which are unable to support profitably a retail business. This has 
occurred because well-established trademarked merchandise of known value has 
been promoted at ridiculously low and unprofitable prices to attract customers. 
When a retailer goes out of business because of failure to make a profit, the 
wholesaler loses his business, which reflects immediately back to the manu- 
facturer of the product in lack of volume, and is currently reflected in many 
places in the layoff of workers or shorter workweeks. 

The breakdown of fair trade plus the cut-price situation in the small electrical 
appliance field, has forced many manufacturers of that type of product from 
their former fair-trade practice. This result, of course, was accentuated by 
the breakdown of fair-trade laws through Supreme Court rulings in many 
States. 

We have recently received many letters from retailers and jobbers as a result 
of a statement sent to all accounts reaffirming our belief in a price-maintained 
line with a price structure that affords a reasonable, competitive profit to 
retailer, jobber, and manufacturer. I would like to quote from a few of these 
letters, as follows: 

1. A wholesaler from Florida writes: “It is certainly refreshing to know 
that there still are some manufacturers that are interested in their customers 
and who realize that there must be a fair profit for all concerned if the line is 
going to be attractive.” 

2. A wholesaler in Billings, Mont., writes: “The small dealer being a big 
cog in our success, we feel that ‘fair-trade’ is very necessary. Certainly we 
must all make a profit in order to keep the doors open.” 

3. A wholesaler in Knoxville, Tenn., says: “We are pleased to know your 
factory recognizes so strongly the right of the retailer and the distributor to 
make a profit. We were further pleased to hear your stand on fair trade, 
particularly since the mild recession we are now enjoying started, so many 
factories have forgotten the basic fact that their distributors are essential to 
them and must at least realize a small profit over the cost of doing business 
if they are to survive.” 

4. A small department store in Dubuque, Iowa, says: “We are not one of the 
little stores that cling to that as a defense for we can promote and fight with 
the best of them, but we wish to continue fair trade for the simple reason that 
there is no need doing business unless there is a profit involved. The reward 
is far too small in self-pleasure and there must be something at the end of the 
sheet.” 

5. A department store in Boise, Idaho: “You may be interested to know that 
sales of small electrical appliances recently removed from fair trade have 
shown no increase in sales in this area. The first few days after the abandon- 
ment of fair trade has resulted in some increased unit sales, but on a basis of 
a 4 weeks’ measurement of sales, there has been no increase over a normal 
trend. The net result in the area has been to reduce the markup of small 
appliances for all dealers to a 6 percent markup on the same sales volume as 
enjoyed prior to discontinuing fair trade. 

“It may be that a lowered markup creates sufficient increased sales to offset the 
decrease in margin percent in the large cities. In the small cities such as 
Boise a lowered markup produces the same sales at a lesser profit since all 
dealers immediately meet competitive prices and there is a limited demand for 
any product.” 

6. A department store in Rochester, N. Y., writes: “We firmly believe that a 
quality product that answers a customer’s need is entitled to demand a price 
that will give a fair profit to both the manufacturer and the retailer.” 

The letters quoted above are all available for verification. 

Rubbermaid, Inc., started with 4 people in 1934 and presently employs ap- 
proximately 1,100. This business was built to a national distribution basis 
through the maintenance of prices under fair trade. It is now suffering from 
the difficulty of maintaining a reasonable price structure in States where fair- 
trade statutes have been voided. 

We all recognize that small retailers constitute the major volume of business 
throughout the United States. In numerous small-town areas they are the only 
local source of distribution of many products. Without any basic law that 
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will help to keep them in business profitably, distribution will suffer and be 
reflected in lowered manufacturing of many products unless this proposed legisla- 
tion is passed. The need is urgent as a major move to save many jobbers and 
small-business men from failing and to help turn the current recession into 
prosperity. 

No one has yet invented a way to stay in business without making a profit, and 
business, manufacturing, wholesale and retail, can only continue to expand if 
fair trade is restored. 

The original fair trade idea was born to help stop a depression. It did help, 
and will do so again. 


Mr. Mack. Are there any other witnesses this morning who desire 
to submit their statements for the record? We will be happy to have 
them. 

I have a report from the Department of Justice and I would like to 
have it inserted in the record at the appropriate place. 

(The document referred to was inserted with other Department 
reports. ) 

Mr. Mack. I also want to accept and have included in the record all 
of the statements which were submitted by the people who testified 
this morning at the appropriate place. 

I would like to include in the record a statement from the General 
Electric Co., a statement from the American Farm Bureau Federation, 
a statement from the Association of American Railroads, a statement 
from the California Pharmaceutical Association, a statement from 
Rawlings Pharmacy. 

(The documents referred to are as follows :) 


STATEMENT OF HOUSEWARES AND RADIO RECEIVER DIVISION, GENERAL ELEctTRICc CO. 


The housewares and radio receiver division of the General Electric Co. 
appreciates the opportunity to submit this statement to the Subcommittee on 
Commerce and Finance of the House Committee on Interstate and Foreign Com- 
merce, regarding H. R. 10527 and the need for appropriate new Federal legis- 
lation if fair trade is to be restored as a workable concept for manufacturers 
who may wish to utilize it in the distribution of their products. As one of the 
most vigorous exponents of fair trade during the period following the adoption 
of the McGuire Act in July 1952, we are hopeful our extensive experience and 
knowledge of the electrical housewares and radio receiver business may be of 
interest to the committee and we request this statement be included in the 
record of the hearings. 

Commencing in July 1952 and continuing until February 25, 1958, we estab- 
lished retail fair trade prices and maintained an intensive enforcement pro- 
gram for the portable electric appliances, blankets, fans, vacuum cleaners, 
clocks, and other products manufactured by this division. A continuing cam- 
paign of education and persuasion was conducted to secure voluntary com- 
pliance with fair trade prices by the vast majority of the dealers selling our 
products. The pricing practices of tens of thousands of these retail dealers 
located in fair trade States were investigated by independent agencies expressly 
retained for that purpose. Where such investigations disclosed violations 
which were not voluntarily corrected, injunctive proceedings were brought. In 
all, some 3,050 suits were instituted during a 5144 year period in 33 different 
States and the services of approximately 45 different firms of attorneys were 
employed in connection therewith. Moreover, this litigation brought General 
Electric fair trade cases before the supreme courts of 16 different States, 4 
Federal circuit courts of appeal, and twice before the United States Supreme 
Court on petitions for certiorari. In addition, several hundred contempt actions 
were instituted to enforce compliance with our injunctions when retail dealers 
ignored their terms. 

Our reasons for adopting fair trade are perhaps best explained in a booklet 
released in June 1957, entitled “A Statement On Fair Trade,” which reported 
the division’s views through our vice president and general manager, Mr. W. H. 
Sahloff. Rather than repeat its contents here, a copy has been attached with a 
request it be filed as part of this statement. 
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In brief, the booklet presents our conviction that the brand-name marketing 
system has been a highly desirable merchandising development with proven 
advantages for both consumers and the thousands of small dealers who con- 
stitute the backbone of any widespread pattern of distribution; that a manu- 
facturer’s responsibility for prices as well as product quality and utility, has 
been highly beneficial to these ultimate consumers as well as the dealers who 
serve them. The booklet also points out the need for fair trade is accentuated 
when the products involved are heavily advertised, widely known, and par- 
ticularly suited for use as loss-leaders, bait advertising, and other pricing 
practices which adversely affect the manufacturer’s reputation and decimate 
his distributive system. 

In the light of this background, we are sure the committee will understand 
that only the most compelling reasons would have led to our decision of Febru- 
ary 25, 1958, terminating all of our retail fair trade contracts. All of these 
reasons are set forth in Mr. Sahloff’s letter of the same date to distributors 
and dealers of General Electric housewares and radio receivers, a copy of 
which is attached and incorporated by reference. Significantly, since the date 
of the letter’s release two other State supreme courts, Kansas and West Vir- 
ginia, have joined those jurisdictions which invalidated the nonsigner pro- 
visions of their State fair trade acts. Consequently we can hardly be sanguine 
about the outcome of two other cases involving our fair trade program which 
already have been argued before the State supreme courts of Kentucky and 
Arizona and are awaiting decision. 

We sincerely hope the foregoing factual material may be of assistance to the 
committee. You may also find of interest the attached proposals for clarifying 
changes in the language of some of the provisions of H. R. 10527. If any 
further information is desired, we would be happy to endeavor to comply with 
the committee’s wishes in that regard. 

Rosert C. WALTON, 
Formerly Manager, Fair Trade Section, Housewares and Radio Re- 
ceiver Division, General Electric Co. 


PROPOSED CLARIFYING CHANGES IN H. R. 10527 


1. To avoid a possible source of confusion and ambiguity arising from the 
present phraseology of the bill which appears to use different words to convey 
the same meaning, it is suggested the words “merchandise” and “distributors” 
appearing on page 4, lines 23 and 25, be defined. To this end, it is proposed 
the sentence commencing on line 23, page 4, and ending on line 6, page 5, be 
changed to read as follows (italic indicates suggested changes) : 

“Merchandise which ft any commodity, product or article manufactured or 
distributed by a proprietor bearing his trademark or trade name is accordingly 
herein designated as ‘his merchandise’ or ‘merchandise’ and distributors who 
may be brokers, jobbers, wholesalers, retailers or any other persons buying 
a proprietor’s merchandise for purposes of resale are designated as ‘his dis- 
tributors’ or ‘distributors’ or ‘distributor ;’ Provided, however, That a distributor 
of merchandise identified by the trademark or trade name of the manufacturer 
is not a proprietor within the meaning of this Act unless he is a distributor 
specifically authorized by the manufacturer to establish resale prices for such 
merchandise.” 

2. On page 5, line 9, it is suggested the word “merchandise” be substituted 
for the word “articles.” 

3. On page 6, lines 8, 11 and 15, the word “distributor” should be substituted 
for “person.” 

4. On page 7, lines 19 and 24, the word “merchandise” should be substituted 
for the word “stock.” 

5. On page 8, line 9, the word “merchandise” should be substituted for the 
word “stock.” 

6. On page 9, line 5, the word “merchandise” should be substituted for the 
word “commodities.” 


Rosert C. WALTON, 
Formerly Manager, Fair Trade Section, Housewares and Radio Re- 
ceiver Division, General Electric Co. 
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A STATEMENT ON Fatr TRADE 


By W. H. Sahloff, Vice President and General Manager, Housewares and Radio 
Receiver Division, General Electric Co. 


The usual fair-trade discussion is not distinguished by serenity and restraint. 
Like politics and religion, the subject seems to arouse deep passions, on both 
sides and calm analysis soon gives way to violent name calling. This is unfortu- 
nate because it is sometimes assumed we are embarked on a holy crusade to 
support the fair-trade principle, when, in fact, we are simply following a business 
decision which was made against a background of existing State and Federal laws 
which we had no part in formulating. I take it as my assignment to discuss 
this business decision with you today. 

Fair trade and other forms of resale price maintenance really start with the 
development of the brand-name marketing system. This system encouraged 
selling based on the reputation of the manufacturer, rather than that of the 
retailer, and thus, in the consumer goods industries, opened the door to mass 
distribution, mass sales, and mass production with resulting benefits to consumers 
generally. 

In the cracker-barrel economy, the retail customer had no way of identifying 
the manufacturer and hence, the only recourse as to price or quality was to the 
retailer. With the advent of trademarked goods, however, the manufacturer’s 
identity was revealed to the retail customers who promptly began to bring their 
troubles to the producer’s doorstep—not only complaints concerning products 
quality and product service as might logically be expected, but complaints about 
dealer attitudes, discourtesies, unfair treatment, and about retail prices. The 
customer attitude might be summarized in the general statement: “You shouldn’t 
let your good products be handled by such a dealer.” 

Frustrating as this attitude may be to the manufacturer who usually has no 
real power to correct the offending situations, we must recognize such an attitude 
as the logical result of the retail selling activities we have assumed through our 
advertising and promotional efforts. In a very real sense, the manufacturer has 
become synonymous with the retailer in the public mind and must accept re- 
sponsibility for many of the retail activities including retail pricing. 

A further characteristic of the brand-name system is the need for the manu- 
facturer to develop and perpetuate a reputation with the public and in the trade 
for products with inherent uniform value and superior quality. This he does by 
skill and care in design and production and by a substantial investment in 
advertising to bring the merits of his products to the attention of consumers and 
to encourage the trade to handle them. Once earned, this reputation and good- 
will is, of course, attractive to all those who can gain by diverting it to their 
own purposes, and the manufacturer’s heavy investments can be nullified by 
pricing practices which destroy this goodwill and decimate his distributive 
system. 

FAIR TRADE IS BUT ONE PROTECTIVE MEASURE AVAILABLE 


Th vulnerability of these investments has led the makers of trademarked goods 
in their marketing plans to adopt various defensive methods depending on the 
particular requirements of their products, their industry, or their own dis- 
tributive organization. For example, some firms have followed a program of 
selling directly to retailers and generally limiting the number of outlets in any 
given trading area. Other manufacturers have adopted a program of selling 
directly to customers in some instances on a house-to-house basis. 

In some cases, manufacturers have chosen to avoid the distribution responsi- 
bility by concentrating on making private brand goods for those large retailers 
who have taken that road to assure themselves of retail price stability. 

Still another system is consignment selling where the retailer becomes the 
legal agent of the manufacturer and, hence, follows his sales policies and retail 
prices. 

Finally, because there were many marketing situations which, for one reason 
or another, did not lend themselves to these solutions, the fair-trade laws were 
conceived and adopted by every State in the Union except three. The lecislatures 
gave heed to the real problems which faced manufacturers, distributors, and 
dealers operating under the brand-name system, for which a solution had to 
found if the real and fundamental interests of consumers were to be protected. 
It is trne many self-appointed “experts” who are insulated from close contact 
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with these marketing problems have chosen to single out fair trade from the other 
methods of brand-name protection and to attack it, but the majority opinion of 
those who have real contact with the problems continues to support the fair- 
trade position. 

We are under no illusions fair trade is the perfect answer to the problem, 
but rather, we are convinced it is the most practical approach for us as a manu- 
facturer. We undertook our program in full knowledge of the fact we were 
entering into a long, extensive, difficult, and expensive campaign. We were 
fortified by the conviction, then as now, such a program, if practically conceived, 
honestly and vigorously enforced, would be effective, 

I have suggested that the choice of system and, in fact, the need for any sys- 
tem at all will vary depending on the nature of the product, the character of the 
manufacturer, the composition of the distributive system and the practices in 
a particular industry. 

Accordingly, I would like to review with you the situation in which our division 
of the General Blectric Co. finds itself and to give you a broad outline of our 
business, as well as some of the practical marketing problems which have led 
us to adopt fair-trade pricing. 


CHARACTER OF THE ELECTRIC HOUSEWARES INDUSTRY 


The electric housewares industry characteristically consists of many producers 
turning out a variety of items. With no one manufacturer preeminent in all 
product lines, competition has been severe and the field has been wide open to 
all comers. There are companies with heavy capital investments in full produc- 
tion facilities, and there are other companies with operations limited largely to 
assembly of components purchased from outside sources. In all cases, however, 
the successful companies depend upon mass production of merchandise suitable 
for mass marketing through many thousands of small independent merchants 
as well as their larger competitors. 

As an indication of the highly competitive nature of the various businesses in 
the electric housewares industry, a recent summary disclosed there were some 
58 manufacturers making the same type of radios that our division produces. 
Much the same picture is true in other lines which range from fans, with 45 
manufacturers, to vaporizers with 11. 

A further characteristic of the electric housewares industry is the phenomenal 
number of units sold, ranging in price from a few dollars to around a hundred 
dollars. In 1956, for example, according to Electrical Merchandising, there were 
roughly 70 million units sold, including some 9 million radios in approximately 
20 different product categories. Almost without exception, each of these units 
had to be individually packed, shipped, and handled by dealers before being sold 
to the consumers. 

It thus becomes evident that, from the standpoint of product diversification 
and quantities, the electric housewares industry is a highly competitive one, 
and one which we believe requires the utilization of mass marketing techniques 
to move the greatest volume of goods to the greatest number of people at the 
lowest possible cost. In this regard, it is believed that many of the division’s 
products are purchased by consumers without a great deal of preliminary 
thought or planning. It is therefore highly important to have these products 
continually exposed to consumers. This means such products must be sold 
to as many different types of retail outlets as possible and the distribution 
patterns must be established to accomplish this objective. 

No one type of distribution is adequate to insure the flow of goods to the 
many different outlets serving this mass market. Thus, at the present time, 
there are approximately 20 different types of distributing operations, ranging 
from electrical to drug, and from jewelry to dry goods. These distributors, in 
turn, sell to almost as many different types of retailers, including electrical 
dealers, department stores, drug and auto supply stores. With such countless 
thousands of retail outlets to be reached and the millions of items to be stocked, 
a variety of wholesalers is essential to support the volume of sales obtained 
by our division. 

The intensive distribution policy of this division inevitably involves multiple, 
or at least dual, distribution to properly cover the market and to supply the 
literally hundreds of thousands of retail dealers potentially available for the 
different product lines. 








FAIR TRADE 317 


Our distributors normally handle other competitive products as well as a 
host of unrelated items and their interest in any one line may rise or fall de- 
pending upon such things as consumer demand or the availability of longer mar- 
gins or special advertising allowances. On top of this, no one line represents a 
very substantial part of the average distributor’s total volume and he is not 
likely to give consistent preference, for example, to the products of our division. 

These last characteristics are particularly important because they explain 
why it is so vital to us to keep our policies and our program up to date and in 
tune with the needs of our distributive system. 


SPECIFIC PROBLEMS PREVALENT 


Against this backdrop, I want to detail some of the specific problems preva- 
lent in this industry which led us to adopt our fair trade program. 

One of these problems is loss-leader selling and I include in this heading all 
cut price promotions designed to attract store traffic, rather than to sell the 
advertised item. 

Closely related to this approach is the scheme which has been used by some 
grocery chains where electric appliance and other popular merchandise is sold 
near acquisition cost, providing the customer first purchases stated quantities 
of groceries or whatever else with which the store is principally concerned. 

Another problem for the manufacturer is particularly prevalent in the vacuum 
cleaner fields where fast talking, high pressure salesmen “bait” prospects with 
well-known brands and then switch them to little-known models priced exor- 
bitantly. 

Finally, there is the would-be monopolist—the dealer who figures that by beat- 
ing the other fellow’s price, he can capture all his business and the increased 
sales will repay his loss in margin. Five days later, he and the financially 
strong competitors are all selling at a loss and the small dealers in town have 
been forced to discontinue that product with consequently injury to their own 
business. 

These are some of the unfair methods of competition and the harmful results 
to the economy that are occurring every day in our industry where manufacturers 
have not followed a fair-trade policy and in those areas where fair-trade prices 
can’t be used. 

We know the results of these schemes because we were in a position where 
we could not effectively protect our retail prices from May 1951, when the first 
Schwegmann case was decided by the Supreme Court, until July 1952, when the 
McGuire Act was signed by the President after it had passed both Houses of 
Congress by very substantial majorities. 

In the last half of 1951, the division’s business dropped 33 percent from the 
same period in 1950, and this lower trend continued during the first 6 months 
of 1952, when the volume of business was approximately 36 percent less than 
in the first 6 months of 1951. Obviously there were other reasons besides the loss 
of fair trade which influenced these results, but we are convinced that the 
retail price abuses were among the most important factors. 

A more recent experience in connection with the radio business is equally 
significant. When our division added this line in January 1956, our sets were 
immediately included in the fair-trade program and we became the first and 
only small-set manufacturer to establish fair-trade prices. Our business in 
1956, under fair trade, was substantially greater than in 1955, without fair trade 
and the improvement was much greater than the total industry average according 
to the best available statistics. 

This result surprised even us because we had anticipated that a much longer 
time might be required to add the thousands of small dealers whose combined 
volume would be needed to offset the lost business from discount houses who 
had previously made a large part of the sales. 

I am confident that each of you, if faced with the same marketing situation 
and the same marketing problems, would have adopted the same fair-trade 
policy. 

SOME OBJECTIONS AND ANSWERS 


However, because of the vocal opposition which has been concentrated on fair 
trade, you may have some reservations about its effect on our retail dealers and 
on the consuming public generally, so I would like to answer some of the principal 
arguments. 
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One point which is frequently advanced is that we are forcing dealers to collect 
higher prices than they want to charge and generally following a program which 
is not popular with our dealer customers. This is coupled with the charge that 
our fair-trade prices are unreasonably high, and reference is made to the legal 
fact that an agreement with one dealer in a State is binding on all the others. 
The general impression sought to be created is one where we are arbitrarily 
and high-handedly setting exorbitant prices for our own enrichment and forcing 
these prices on unwilling dealers at the point of an injunction. Nothing could 
be further from the truth. 

In the first place, the ultimate success of any manufacturer’s fair-trade program 
rests primarily upon the voluntary compliance of the thousands of reputable 
law-abiding dealers who handle its products. Without individual dealer support; 
cooperation, and compliance, any program will fail. This is a program to protect 
the many against the selfish attacks of a few. If this were not true, no company 
would be able to enforce its prices. 

Secondly, we are not free to set our retail prices at any level we choose. Our 
products must compete in the market place with those of all our many competitors 
and our fair-trade prices must be acceptable to the public when compared with 
others. And incidentally, this price comparison must be with the actual prices 
charged for competitive appliances and not with their advertised or “list” prices. 
The existence of active, vigorous competition, which is a specific requirement in 
all the fair-trade laws, adequately guards the consuming public against the 
possibility of exploitation and insures that fair-trade prices will be set by the same 
competitive forces that set non-fair-traded prices. 

Some economists oppose fair trade because of its claimed limitation on competi- 
tion, but we have seen that manufacturers still compete with other manufacturers 
and certainly dealers can still compete with other dealers, both on non-fair-traded 
items as well as on fair-traded items in all services and elements, except price. 
The desirable controls of competition are therefore effectively retained, but these 
theorists apparently consider the Neanderthal society as the ideal to be sought, 
with no limitations whatever on complete competition. In their view, anything 
less than this complete competition is no good. Such a concept, however, is more 
theoretical than real. As Congress has repeatedly recognized and guarded 
against, untrammeled competitive practices given their full reign could ruthlessly 
wipe out many small businesses. Consider in this connection the protective 
aspects of the Robinson-Patman Act and the restrictions upon unfair methods 
of competition enforced by the Federal Trade Commission. 

An impassioned claim is sometimes made that fair trade is an invasion of a 
man’s right, given him by the Constitution and the Bill of Rights, to use his 
property as he sees fit. It will come as a surprise to most businessmen to be 
told they are as completely unregulated as his claim implies, but beyond that, 
all the fair-trade acts provide violations must be willful and knowing, and the 
courts have held that the dealer, in order to be bound by the fair-trade prices, 
must have known of them at the time he bought the goods. It is the same prin- 
ciple which applies if you bought a lot which was zoned for residences and then 
insisted on your right to build a factory there. The dealer buys our General 
Electric appliances knowing that we insist on minimum retail prices and intending 
to use our name and reputation to help him sell them. Under these circumstances, 
we see no injustice in requiring his observance of the minimum prices. 


CONDENSATION OF POLICY 


With this paper as a background of the philosophies or basic reasons for our 
adoption of a fair-trade program, I would like to read a statement regarding the 
future of this policy. 

General Electrie’s housewares and radio-receiver division intends to enforce 
vigorously observances of its fair-trade prices to the extent permitted by law. 
We base this intention on three factors: 

1. Most States still have valid and enforcible fair-trade laws enacted by 
State legislatures, and approximately 73 percent of our retail sales comes from 
fair-traded States. 

2. We believe that by far the vast majority of our distribution, both wholesale 
and retail, continue to favor fair trade. We can point to the division’s sales 
successes over the past few years as evidence of the supwort our policy has 
received. 
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3. We are convinced it is necessary to maintain an orderly market condition 
and fair prices for our products in the electric housewares industry which is based 
on a mass exposure, mass distribution, and mass-advertising type of brand-name 
selling. 

We intend, therefore, to maintain our fair-trade policy as long as (1) no better 
system is available, (2) sufficient States maintain effective fair-trade laws to 
make it feasible as a national program, and (3) the great bulk of our dealers 
and distributors continue to support our policy. 





GENERAL ELEcTRIC Co., 
HOUSEWARES AND RADIO RECEIVER DIvISION, 
Bridgeport, Conn., February 25, 1958. 
To ali dealers and distributors of General Electric housewares and radio 
recewers: 

Developments of the past months have forced us to the conclusion that an 
effective fair trade enforcement program is no longer available in the marketing 
of the products of the housewares and radio receiver division of General Electric 
Co. 

This does not mean we have abandoned our relief in the principles of fair trade 
which this division has supported so long and so actively. We are convinced of 
their merit for the reasons publicly declared on many occasions. Rather, our 
conclusion has been dictated by circumstances beyond our control which have 
blocked our continuation of an effective program. 

Thus, in the past months, court after court has expressed its lack of sympathy 
with fair trade, and its disagreement with the legislative judgment which led 
to the passage of the fair trade laws. A total of 14 State supreme courts have 
also declared their statutes unconstitutional in whole or in part. These de- 
cisions, combined with Missouri, Texas, Vermont, and the District of Columbia 
where fair trade acts were never passed, create a total of 18 vast and com- 
mercially important non-fair-trade areas which adjoin fair trade States and 
greatly compound the difficulties of equitable enforcement at their borders. 
Moreover, mail-order businesses, operating from the shelter of these non-fair- 
trade areas, recently have been permitted to riddle the price structure of fair 
trade States by advertising, offering for sale, and selling products to residents 
of these States below fair trade prices. Finally, in some fair trade states it has 
become increasingly difficult to secure prompt injunctive relief or, once obtained, 
to secure adequate penalties to enforce compliance. Not infrequently punishment 
for violations of an injunction is either refused, or is so mild it does not serve 
as a deterrent in the future. 

All these facts are clearly evident from our study of the recent trend of the 
over 3,000 fair trade cases instituted by us in the past 5-years, the thousands 
upon thousands of investigations undertaken, tabulated and acted upon, and the 
hundreds of contempt proceedings brought to enforce compliance with court 
orders. Current experiences show that despite the magnitude of these con- 
tinuous efforts, we can no longer uniformly establish and effectively protect our 
fair trade price structure in the manner originally contemplated by the fair 
trade laws. As a consequence, those who have signed fair trade contracts or 
voluntarily observed our fair trade prices have been placed in an untenable 
competitive position when located adjacent to the non-fair-trade areas or in 
States where violators have freely flaunted court injunctions or to which they 
have targeted mail order operations. 

Effective February 26, 1958, we are, therefore, withdrawing all products of 
this division from our fair trade pricelist and giving notice of termination of 
all our fair trade contracts. A copy of our revised list of fair trade minimum 
retail prices, effective February 26, 1958, reflecting these facts is attached for 
your information. 

To those of you who have supported our fair trade program, we express our 
gratitude. To those of you who continue to believe in the principles of fair 
trade, we suggest you weigh carefully the need for appropriate new Federal 
legislation to replace the present patchwork of unsatisfactory State laws. If 
you conclude such Federal legislation is vital to your business, you must recog- 
nize its passage by Congress in satisfactory form can be achieved only through 
your articulate and active support. 

Regardless of what you may believe about fair trade or its possible future, 
we sincerely urge you to adopt pricing policies on General Electric housewares 
and radio receivers which will enable you individually to achieve a just and 
profitable return on your sales. 
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The products of this division are of the highest quality, attractivety designed, 
fairly priced and extensively advertised. They have and can be sold on a con- 
tinuing, profitable basis. We have full confidence that their inherest quality, 
utility and consumer acceptance will continue to give the purchasing public 
the great value they have offered in the past. We urge you to recognize these 
facts in your promotion and sale of General Electric products so you may 
participate on a sound basis in the great period of growth which lies ahead for 
this industry. 

Very truly yours, 
W. H. Saunorr, Vice President. 


GENERAL Exectric List or Farr TRADE MINIMUM RetTAIL Prices EFFECTIVE 
FEBRUARY 26, 1958 


Effective as of the above date, all models of the following product lines of 
the housewares and radio receiver division of the General Electric Co. are with- 
drawn from this official list of our fair-trade minimum retail prices and notice 
of termination is hereby given to all signers of fair-trade agreements covering 
these products. 


Portable appliances Vacuum cleaners 
Fans Floor polishers 
Heaters Vaporizers 
Clocks Heating pads 
Automatic blankets Radio receivers 


HOUSEWARES AND RADIO RECEIVER DIVISION, 
Bridgeport, Conn. 


STATEMENT OF THE AMERICAN FARM BUREAU FEDERATION PRESENTED BY MATT 
TrIGGs, ASSISTANT LEGISLATIVE DIRECTOR, TO THE HOUSE COMMITTEE ON INTER- 
STATE AND FOREIGN COMMERCE WITH Respect To H. R. 10527, 11216, anp 11264 


We appreciate the opportunity of presenting the views of the American Farm 
Bureau Federation with respect to proposals to authorize manufacturers to fix 
retail prices as provided in H. R. 10527, 11216, and 11264. 

The American Farm Bureau Federation has for many years strongly opposed 
so-called fair-trade legislation. This policy was again affirmed by the voting 
delegates of the member State Farm Bureaus at our most recent annual meeting. 

It is a fundamental defense of the private competitive enterprise system that 
competition compels the passing on to consumers of any savings made by in- 
creased efficiency. This defense, insofar as it relates to the retail margins of 
products for which retail price maintenance might be attempted, would be 
destroyed by the enactment of national fair-trade legislation. 

Perhaps the distinguishing feature of the American private-enterprise system, 
as compared with systems in other countries, is our belief in the desirable 
results of competition. We are one of the few nations which has established 
competition as an economic ideal by the enactment of statutes designed to pre- 
vent conspiracies to restrict competition. The competitive principle, in our 
view, contributes to the vitality and dynamic growth of our society. It estab- 
lishes a premium for finding new and more efficient ways of doing business with 
beneficial effects upon our standards of living. 

Many other countries in which business and commercial enterprises are pri- 
vately owned do not similarly cherish the competitive principle. Much of the 
effort of business and governmental leadership is devoted to development of car- 
tel arrangements, or government-industry programs and activities to mitigate 
the effects of competition, all designed to protect individuals in this category 
or that from the supposed harmful effects of competitive pressures. By such 
devices the incentives for increased efficiency are diminished. 

This question has been treated by many writers on the European economy. 
For example, the well-known Swiss historian and political commentator in 
his recent book, France Against Herself, says with respect to the French 
economy : 

“Half a century of deliberate and systematic action by Parliament and the 
trade associations have served to eliminate all these normal connections and 
mechanisms, though the full extent and implications of what was being done was 
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never examined. The apparent chaos is the result of the organization of the 
most complete conceivable defense against any risk, disturbance, or necessity 
for adaptation. 

“In the preponderance of the administrative function over that of the en- 
trepreneur, of group solidarity over the principle of competition, of tradition 
over initiative, and in the loyalty to established routine and the respect for 
all situations acquises regarded as positions of licensed privilege, the way of 
life of an ancient state has survived in that of contemporary France. 

“From top to bottom this national economy has got into such a state of con- 
gealment, and has grown so used to it, that, though everyone complains about 
it in general, in every concrete instance the phalanx of those involved imme- 
diately closes its ranks to protect its situations acquises from the slightest dis- 
turbing innovation. It has indeed so nearly approached a situation in which 
all existing situations have been transformed into permanent rights, privileges, 
and sources of revenue that all risks have been practically eliminated and bank- 
ruptcies practically never occur. 

“But all progress has also been eliminated.” 

Many observers attribute the extraordinary resurgence of the German econ- 
omy since World War II to the wartime destruction of the many institutional 
arrangements to restrict competition and the steadfast opposition of the political 
leadership of the German Government to the reinstatement of such institutional 
arrangements, 

We do not believe that so-called fair-trade legislation is helpful to small 
independent retailers. We submit to the contrary that fair-trade programs will 
be harmful to many small retailers. If margins are held high on some items 
by fair-trade practices, efficient retailers will be enabled to compete more vigor- 
ously in the distribution of non-fair-traded items or with respect to merchan- 
dising, display, advertising, or trade-ins. Many small concerns are necessarily 
quartered in less desirable locations, have less expensive facilities, and less 
adequate delivery, credit, and other services. If they are not permitted to 
compete pricewise to offset these disadvantages, their chances of losing out in 
the competitive struggle are increased. 

We know of no convincing evidence to indicate that those retail trades which 
have generally resorted to fair-trade price practices have been more profitable 
than those retail trades which have not, nor do we know of any evidence to 
indicate that retail trade has been more profitable in those States having retail 
price maintenance legislation than in those States which do not. 

We believe that any retailer who is able to serve the public more efficiently 
than other retailers, whether due to managerial ability, volume, location, less 
expensive services and facilities, or for any other reason, should be encouraged 
to reflect such reduced costs of operations in his price to consumers. 

A consumer who is willing to shop in less exclusive stores or who is willing 
to accept less service than is available elsewhere, should have the opportunity 
of sharing in the savings thus made. 

The precedent, practice, and custom of fair-trade pricing creates an environ- 
ment which facilitates undertakings and agreements contrary to the letter and 
spirit of antitrust legislation and beyond the limitation contemplated by Con- 
gress. A few years ago the United States Department of Justice concluded, as 
a result of its experience with fair-trade legislation, that “The Tydings-Miller 
Act does not serve the purposes which were urged upon Congress as a reason 
for its passage, in that it sanctions arrangements inconsistent with the purpose 
of the antitrust laws and programs and becomes a cloak for many conspiracies 
in restraint of trade, which go far beyond the limits established in the 
amendment.” 

For these reasons the American Farm Bureau Federation respectfully recom- 
mends that legislation to authorize a national fair-trade program, such as 
proposed in H. R. 10526, 11216, and 11264, not be approved. 


STATEMENT OF THE ASSOCIATION OF AMERICAN RAILROADS 


The railroad industry takes no position on H. R. 10527 because its members 
are not primarily engaged in the manufacture, purchase, or sale of merchandise. 
As an incident to the railroads’ business of transportation, however, they regu- 
larly find it necessary to sell quantities of merchandise. 
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This necessity arises in many situations while goods are in railroad possession. 
This possession ordinarily arises from provisions of the railroads’ transporta- 
tion contracts and tariffs on file with the Interstate Commerce Commission. 
The principal situations in which railroads must sell goods thus coming into 
their possession are the following : 

1. Sale of goods pursuant to common-law obligations, as where delivery by 
the railroad is refused by the consignee because of damage, whether or not 
the carrier is liable therefor, or for any other reason. 

2. Sale of goods to enforce liens, such as liens for unpaid freight and storage 
charges, as required by tariffs on file with the Interstate Commerce Commission. 

3. Sales authorized by the Federal Bills of Lading Act, such as those pro- 
vided for in section 26 thereof including the sale of unclaimed freight and 
perishable or hazardous goods. 

Sales of these kinds are in the interest of shippers, carriers, and the public 
alike, being for the most part required by law. Although sales in these cate- 
gories occur only when delivery is not made in accordance with the bill of 
lading, whether or not the failure to deliver was caused by the fault of the 
railroads, they involve fairly substantial transactions in the aggregate. 

Therefore, although we do not take any position on the merits of H. R. 10527 
as such, we wish to suggest that if the bill is enacted it be clarified so as to 
exclude from the terms of the new portion of the bill common carriers that are 
obliged to sell goods for the reasons outlined above. As the bill now stands, 
it could be argued that such carriers are “persons” forbidden to do the acts 
therein enumerated. 

We recognize that paragraph (1) of the bill exempts common carriers sub- 
ject to the Interstate Commerce Act from its terms in substantially the same 
language contained in the statute today. We think that this exemption was 
probably intended to apply to paragraphs (2) to (9), the remainder of the 
proposed amendment. We believe, however, that this is not altogether clear 
under the present language of the bill, since paragraph (1) of the bill, in which 
the exemption is contained, refers expressly only to the Commission’s power 
to prevent “unfair methods of competition in commerce, and unfair and decep- 
tive actions or practices in commerce.” The new portion of the bill, paragraphs 
(2) to (9), does not in terms relate back to these definitions but instead makes 
certain specified acts and practices unlawful. We therefore suggest that the 
seeming intention to exempt common carriers subject to the act to regulate 
commerce be expressed in the bill with respect to the new provisions in the 
same manner in which exemption is made in existing law with respect to the 
Commission’s power to prevent unlawful practices. 

An amendment of this kind would not detract in any way from the purposes 
of the bill and would conform to existing law. Moreover, since railroads and 
other common carriers are closely regulated by other Government agencies in 
respect of their methods of competition, the amendment would fully protect the 
public interest. 

This could be achieved by amending subparagraph (c) of paragraph (8) of 
the proposed bill by striking out the semicolon after the word “court” in line 
13 on page 8 and adding the following: “, or by any person in mitigation of 
damages or enforcement of a lien or other secured interest therein, or when the 
advertising, offering for sale, or sale is made by any person not primarily en- 
gaged in the business of buying and selling merchandise.” 

You will note that we have included in this proposed amendment sales of 
damaged goods, even though a similar exception appears in subparagraph (b) of 
the same paragraph. This is because we believe the exception of subparagraph 
(b) could be interpreted to apply only to persons who have purchased goods for 
resale, since it contains a proviso that the exception shall be unavailing unless 
the proprietor of the goods is given notice of intention to sell and an opportunity 
to purchase the merchandise in question ‘“‘at the net price paid therefor by the 
defendant.” Since goods damaged in transit are not purchased by the selling 
railroads, it seems to us that the proviso of subparagraph (b) might not be in- 
terpreted so as to be available to common carriers selling damaged goods pur- 
suant to their duty to mitigate damages suffered by shippers, whether or not the 
damage resulted from a cause for which the railroad was liable. 

For these reasons we submit that the bill, if recommended by this subcommit- 
tee for passage, should include the amendments we have suggested in order to 
preserve the existing scheme of regulation of unfair competition by the Federal 
Trade Commission and other agencies of the Government and to avoid what we 
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believe to be the unintended and burdensome result of subjecting railroads and 
other common carriers to fair trade restrictions in disposing of goods where 
delivery in accordance with the transportation contract and tariff cannot be 
made, irrespective of the fault of any party to the contract. Such restrictions 
would serve no useful purpose and would be burdensome in interstate commerce. 
The Interstate Commerce Act makes it the duty of common carriers to enforce 
just and reasonbale practices relating to or connected with receiving, handling, 
transporting, storing and delivering property subject to that act. The uni- 
formity thus effected by the national transportation policy should not be 
impaired. 


CALIFORNIA PHARMACEUTICAL ASSOCIATION, 
Los Angeles, Calif., April 17, 1958. 
STANLEY A. WEIGEL, Esq., 
Messrs. Landels, Weigel & Ripley, 
275 Bush Street, San Francisco, Calif. 

DEAR Mr. WEIGEL: At the request of our board of directors and president, we 
ask that you appear as a witness on our behalf at the hearings to be held on 
H. R. 10527 before the Subcommittee on Commerce and Finance of the House 
Committee on Interstate and Foreign Commerce commencing April 29 next in 
Washington, D. C. 

In asking that you be good enough to act for us in that capacity in connection 
with the measure (and in any other appropriate manner you deem advisable) 
you have in mind, of course, that our association comprises in its membership 
preponderantly more than a majority of the drugstores in our State and that, in 
addition, our membership includes hundreds of licentiates of pharmacy, who are 
not drugstore owners. 

I think it conservative to state that since 1868, to which year the roots of this 
organization go, and particularly since the creation of our more formal organiza- 
tion in 1906, our association has been recognized as the voice of pharmacy for 
the entire State of Califonria. There is no rival or competitive organization to 
ours in the State. 

We are delighted indeed that you have indicated to us your acceptance of this 
service in our behalf, the more so because of your nationwide recognition as an 
effctive champion of the preservation of the independent businessman in the 
American economy. 

Sincerely yours, 
Ceci A. STEWART, 
Erecutive Secretary. 


RAWLINGS PHARMACY, 
Dunkirk, Ind., April 23, 1958. 
CLERK OF THE COMMITTEE, 
Commerce and Finance Subcommittee of the House Interstate and Foreign 
Commerce Committee, New House Office Building, Washington, D. C. 


Dear Sir: I wish this statement to be included in the printed record of the 
hearings in lieu of a personal appearance at the hearings of H. R. 10527. 

I am speaking in support of this bill, because I live in a State in which por- 
tions of the fair-trade laws have been declared unconstitutional, which in effect, 
renders our whole bill ineffective. 

The results are, that my business as a very small-business man in a very small 
town has been noticeably lessened. I have observed, that without fair-trade 
laws, the large superstore or chainstore type of business has the advantage of 
buying in quantity at larger discounts and therefore can sell at prices lower than 
I ean buy. Although there is no such competitive business in my town, I have 
also observed that if a small town lies within 20 miles of a city with such large 
store operations, the easy transportation facilities available today bring the 
small-town businesses within the scope of/or influence of such large store oper- 
ations. If this is true in my business it must also be true in other businesses. 
In checking with a nearby large town, I find that the highly advertised mer- 
chandise has been cut to the bone (and sometimes even below cost) to attract 
trade. When a certain type of business must operate at a certain average gross 
profit to exist and some of its merchandise is cut below this figure it is obvious 
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that other items must be raised in price to maintain this average gross profit. 
In the drugstore, could this increased price be on prescription medicine which 
has a hidden value in the eyes of the public? In the appliance business, could 
it be in installation fees and service charges, which are intangible values? In 
the auto sales business, could it be in the high finance charges, repairs, service, 
and parts? Every business has some phase which can readily pay for the 
reduced prices in hot items, by excessive charges for others. 

This causes people who are sick to have to pay the profit for someone else’s 
purchase of cosmetics, toothpaste, etc., the man who can’t afford a new car or 
radio to pay for part of someone else’s new car or radio when he gets his old 
one fixed up. 

This is not the American way of life. Our economy is based on set prices 
which gives a fair degree of competition for all as well as a fair price for all. 
Without some form of fair-trade law or prices big business gets bigger and small 
business goes out of existence. 

From the manufacturer’s point of view, his product is cheapened in the eyes of 
the consumer when the price of it is kicked around and constantly cheapened 
below the advertised price for the quality it is supposed to represent. 

Again I wish to say that I support the bill and do not want to go back to the 
market place haggling of the Middle East, the Ghetto, and the Orient. 

Respectfully, 


r 


CHARLES T. RAWLINGS. 


Mr. Mack. The committee will stand adjourned until 10 o’clock 
Tuesday morning. 

(Whereupon, at 1:40 p. m., the committee adjourned to reconvene 
at 10 a. m., Tuesday, May 6, 1958.) 
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TUESDAY, MAY 6, 1958 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON COMMERCE AND FINANCE OF THE 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D.C. 


The subcommittee met, pursuant to call, at 10 a. m., in room 1334 
New House Office Building, Representative Peter F. Mack, Jr. (chair- 
man of the subcommittee) presiding. 

Present: Representatives Mack, Dollinger, Avery, and Alger. 

Mr. Mack. ‘The committee will come to order. 

We have several statements which will be included in the record at 
this point. 

(The statements referred to follow :) 


DISTRICT OF COLUMBIA PHARMACEUTICAL ASSOCIATION, INC., 
April 25, 1958. 
Hon. OREN Harris, 
Chairman, Subcommittee on Commerce and Finance, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Dear Sir: The District of Columbia Pharmaceutical Association desires to 
go on record as favorably endorsing H. R, 10527, the Harris bill. 
Very truly yours, 
Harowp C. KINNER, 
Executive Secretary. 


STATEMENT ON H. R. 10527 on BEHALF OF THE NATIONAL ASSOCIATION OF RETAIL 
CLOTHIERS AND FURNISHERS PRESENTED BY LOUIS ROTHSCHILD, EXECUTIVE 
DIRECTOR 


My name is Louis Rothschild and I am executive director of the National As- 
sociation of Retail Clothiers & Furnishers. This is the national trade association, 
in existence over 45 years, of retailers of men’s and boys’ wear with headquarters 
at 1006-10 Munsey Building, Washington, D. C., with over 2,400 members 
throughout the country. 

Retailers of men’s and boys’ wear have historically been in favor of the 
principle of fair trade. As typical small retailers a great part of whose business 
is in national brands, they have a vital interest in protecting the harmonious 
relationship which has been built up over the years between manufacturers of 
brand name men’s wear merchandise and their historic outlets, which are 
primarily independent, small men’s wear stores. 

The Jatest Census Bureau reports show approximately 17.000 individual men’s 
and boys’ wear stores. Over half of these merchants do a total annual volume of 
under $100,000, demonstrating that this is truly small business. A survey several 
years ago by our Association indicated that of furnishings sales over 60 percent 
was in nationally known brand name goods generaly sold at either fair trade 
or manufacturer suggested resale prices. 

A large part of this distribution is on a franchise basis, with in many instances 
the merchant having an exclusive on the brand name either in his community or 
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in his area. In many cases, there has been a virtual partnership between the 
manufacturer of recognized name men’s wear and his regular retail outlets. 

The brand name has been built to present high public esteem through the 
close cooperation of the manufacturer and the historic retail outlet. Untold 
huge sums in the aggregate have been spent by both in advertising and promo- 
tion, in publicizing the name and making it desired and acceptable by the buying 
public. In past years there has been very little price cutting or unauthorized 
distribution of brand name men’s wear, and the entire industry is to be con- 
gratulated on the way manufacturers and retailers have worked together in 
mutual interest. 

While we have historically been in favor of the principle of fair trade, be- 
cause of the harmonious relationship which has existed, our interest in the 
past has been largely theoretical. Asa matter of fact, in the past comparatively 
few manufacturers in our field have found it necessary to actually “fair trade” 
their lines. Our problem, in the past has not been as acute as have those of 
fellow merchants in the drug, cosmetic, food, appliance, and other fields. 

We are now threatened with a disruption of this ancient satisfactory rela- 
tionship. We now have reason to take a stronger position in favor of the 
strengthening of fair trade and legislative relief from the Congress to plug up 
the holes in the dikes which have appeared. We now fear an encroachment of 
price cutting in brand name goods in the men’s apparel field. Evidence is al- 
ready apparent of widespread bootlegging of brand name goods into unauthor- 
ized retail outlets offered to the public at cut prices. 

The present primary culprits are the so-called discount houses. This type of 
merchandising distribution had its origin in so-called hard goods and particu- 
larly appliance selling. It is common knowledge that price competition started 
by discount sellers has resulted in a chaotic situation in this industry. In 
those fields manufacturers have been forced to disrupt their historic distributor- 
retailer relationships. In many instances, hard goods manufacturers have ad- 
mitted that they have abandoned fair trade and the retailers who helped them 
to their present prominance with extreme reluctances. They said they were 
forced to their present cutthroat selling by three elements: Competition, the 
inability to enforce fair trade, and the court decisions emasculating the law in 
many States. 

It can be argued that this price competition contributed to the present re- 
cession which is so emphasized in hard goods. The demand for hard goods on 
the part of the consumer was surfeited and saturated by the price competition 
begun by discount sellers and adopted by other distributors in an effort to meet 
competition. 

Now that hard goods are so difficult to sell, discount operators are casting 
envious eyes at soft goods including men’s wear. They are looking to new 
fields to plunder for the sake of immediate profit regardless of how they affect 
ancient manufacturers and retailers who have devoted generations into the 
building of reputation and respect. Recently one almost national chain of dis- 
count houses announced that in the coming year they hope to do 40 percent 
of their growing volume in soft goods, which means apparel. 

The public will not buy no-name apparel except from a retail merchant in whom 
they have confidence. The only way discount houses and other cut-price outlets 
can attract consumers for apparel and particularly men’s wear is if they can 
obtain nationally known brands. They themselves have no reputation to offer, 
but must trade on the reputation of others. Brand-name manufacturers in the 
men’s wear field almost unanimously refuse to sell their goods to known price 
cutters. They recognize their responsibility to the recognized retailers who for 
years have been their source of growing distribution. They also recognize that 
price wars on their merchandise will kill their good name. Regular retailers 
will be unable to meet the price competition, thus they will be forced to stop 
handling brand names featured by competitors at discounts. This will cause 
discontinuance of advertising and promotion of the brand name at the retail 
level, which is the primary avenue by which these names became recognized and 
respected by the consumer. 

By and large, the brand-name men’s wear merchandise which has appeared 
recently in cut-price outlets has been bootlegged. The manufacturer has not sold 
the retailer. The goods have been obtained by devious means. For example, in 
New York City, 400 name men’s jackets appeared in a discount house. By tracing, 
it was found that these jackets were bought by a small regular retailer in a 
suburban area who for a small fee was acting as secret purchasing agent for the 
price cutter. He was selling his birthright for a small mess of pottage. 
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To protect themselves and their friends, their regular retailers, recently a 
number of brand-name manufacturers in the men’s wear field have gone into 
fair trade for the first time. This is the reverse of the trend in the appliance 
field. In those States where fair-trade laws are still effective, protection has 
been obtained, but as will appear abvious to this committee, legislation is needed 
to make fair trade nationally effective. 

The men’s wear field is threatened by other competitive encroachment. Dis- 
count houses are only setting the pace. Supermarkets and food chains are 
experimenting with soft goods, including men’s wear, enticed by the hope of 
higher markups. The historic men’s wear merchant, of course, has no inherent 
monopoly. But these new sellers of apparel to receive public recognition must 
handle brand names—names which have been built up through the blood, sweat, 
tears, and money of not only the manufacturer, but also of the oldtime merchant. 
And they must cut price the brand-name goods. This is contrary to the desires 
of the manufacturer who owns the brand. It presents not a case of a merchant 
desiring to extend the lines of goods he will sell, but a case of commercial sabotage 
which would result in the eventual ruination of the manufacturer and the 
merchant alike. 

Therefore, it is obvious that the National Association of Retail Clothiers and 
Furnishers favors H. R. 10527. We favor the principle of permitting manufac- 
turers, who with the help of retailers have built up a recognized name, in protect- 
ing that name for the salvation of their partners—the merchant—and of them- 
selves. 

It is for this reason that the following resolution was approved not only by our 
board of directors, but by our membership at the recent convention of this asso- 
ciation in Chicago: 

The National Association of Retail Clothiers and Furnishers has historically 
been on record in favor of Federal fair-trade laws. We recognize that legal 
decisions have recently impaired the effectiveness of such laws. We go on record 
in favor of some legislative action to plug the holes in the dikes of Federal fair- 
trade laws. 


STATEMENT BY CHESTER INWALD, GENERAL COUNSEL, NATIONAL ASSOCIATION 
oF Tospacco DISTRIBUTORS, INC. 


My name is Chester Inwald and I am general counsel to the National Associa- 
tion of Tobacco Distributors, Inc., whose members represent the wholesale trade 
which supplies in excess of $6 billion in cigarettes, tobacco, and related products 
annually to more than 1,400,000 retail outlets throughout the United States. I 
make this statement in behalf of Mr. Joseph Kolodny, the managing director 
of the association, as expressing the considered viewpoint of the officers, di- 
rectors, and members of this significant distributive group. 

Since cigarette manufacturers, whose products represent the major source 
of our members’ business, have not in the past subscribed to fair trade practices 
and there is no indication that, even with Federal sanction, they will do so in 
the future, the National Association of Tobacco Distributors has been able to 
approach the problem of resale price maintenance with calm and objective dis- 
passion. Our approval of the purposes and intent of the bill introduced by Mr. 
Harris, H. R. 10527, is motivated not by a belief in economic gain that might 
inure to our members or their customers, but rather by considerations of equity 
and justice. 

No entity active in the field of distribution can fail to be aware of the harm 
done to society at large by unscrupulous selling below cost. It has been the 
consistent position of our association that a sale below cost is a form of commer- 
cial fraud practiced by unscrupulous merchants upon a gullible public. As so 
tellingly stated by Mr. Justice Brandeis in an article appearing more than half 
a century ago in Harper’s: 

“Americans should be under no illusions as to the value or effect of price cut- 
ting. It has been the most potent weapon of monopoly—a means of killing the 
small rival to which the great trusts have resorted most frequently. It is so 
simple, so effective. Farseeing organized capital secures by this means the 
cooperation of the shortsighted, unorganized consumer to his own undoing. 
Thoughtless or weak, he yields to the temptation of trifling immediate gain: and 
selling his birthright for a mess of pottage, becomes himself an instrument of 
monopoly.” 
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Fair trade laws are designed to protect the goodwill that a merchant’s invest- 
ment of time, labor, effort, and capital has created in connection with his brand 
or trademark. The trademark is nothing more or less than the manufacturer’s 
reputation which he attaches to his products so that the public, in buying the 
product, at the same time buys the reputation of the man and the company which 
makes it. 

The manufacturer, wholesaler, and retailer of a branded product all combine, 
at a cost almost prohibitive in amount, to provide public exposure of such 
product in some 2% million retail outlets for the sole purpose of winning 
consumer acceptance of the merits and intrinsic value of the product. No will- 
ful small minority of cut-price retailers should be allowed to debase this value 
by resorting to unsavory techniques or methods of marketing which create 
unwarranted doubt as to the product’s value, blunt its character and prestige, 
and vitiate the huge investment, both physical and financial, of manufacturer, 
wholesaler, and retailer. The inescapable consequence of permitting retail sales 
below suggested minimum prices not only prevents free and lively competition 
but destroys the integrity of the product, thus leading to sharply curtailed pro- 
duction with its inevitable resultant unemployment and attendant chaos in 
the market place and the community at large. 

The Harris bill is designed to do nothing more than to lend enforcible teeth 
to the present chaotic situation created by recent decisions which confer im- 
munity from fair trade laws upon certain large retail enterprises which operate 
in interstate commerce from the sanctuary of nonfair trade jurisdictions. The 
bill adds nothing conceptually new to our legislation. Congress has already 
sanctioned the acts of the several States which adopted fair trade laws by 
enacting the Miller-Tydings Act in 1937, and reenforcing it by the passage of 
the McGuire Act in 1952. The present bill is only intended to do for already 
existing law that which the Jenkins Act did for State tobacco tax collections 
by enforcing State tobacco tax laws as against certain parties who attempted 
to circumvent the tax laws of the several States by selling their products from 
the sanctuary of States which did not tax tobacco. Congress recognized this as 
an evil which effectually nullified otherwise valid State enactments and pro- 
seribed the practice. Similarly here, Congress has recognized the violation of 
a fair trade contract to be an evil and, in the interests of logic and coherent 
thinking, should similarly prohibit the infringement of fair trade contracts by 
those seeking out the technicalities of the law in order to vitiate its spirit. 


MICHIGAN STATE UNIVERSITY 
oF AGRICULTURE AND APPLIED SCIENCE, EAST LANSING, 
Paris 16, France, April 24, 1958. 
Mr. W. E. WILLIAMSON, 
Clerk, House Committee on Interstate and Foreign Commerce, 
Washington, D. C. 


DEAR Mr. WILLIAMSON: I regret that my research assignment in Europe 
makes it impossible to present, in person, my views on H. R. 10527. However, 
I should like to present for the record the following general observations on 
fair trade, and my more elaborate discussion of some of the relevant issues which 
appeared in volume 64, Yale Law Journal, page 967 (1955) and volume 65, 
Yale Law Journal, page 196 (1955) : 

(1) The objections to fair trade have, in my opinion, been dramatically ex- 
aggerated in the legal and economic literature. 

(2) Any fair trade legislation which is enacted should contain a strong, free, 
and open competition safeguard—so as to deny the fair trade privilege to firms 
with dominant or excessive market power. Given a safeguard of this sort— 
given effective competition among fair traded articles, and between fair traded 
and unbranded merchandise—it is unlikely that the consumer will fall victim 
to exploitation. 

Thank you for your interest. 

Sincerely yours, 


WALTER ADAMS, 
Professor of Economics. 
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(The Yale Law Journal, vol. 64, No. 7, June 1955] 


RESALE PrRicE MAINTENANCE: Fact AND FANCY 
By Walter Adams* 


With only a few members dissenting, the Attorney General’s National Commit- 
tee To Study the Antitrust Laws has condemned fair trade pricing as “an un- 
warranted compromise of the basic tenets of national antitrust policy.”* Al- 
though it recommended outright repeal of the Miller-Tydings Act* and theMc- 
Guire Act,* which define the status of the State fair trade acts under the Federal 
antitrust laws, the committee made no such recommendation with respect to 
other forms of resale price maintenance—despite the fact that fair trade ac- 
counts for only about $10 billion of annual consumer expenditures, while resale 





1 Associate professor of economics, Michigan State College; member, Attorney General’s 
National Committee To Study the Antitrust Laws. Prof. James W. Payne, Jr., of the Uni- 
versity of Richmond Law School has furnished considerable assistance in legal research, 
but he is not responsible for the views and recommendations expressed herein. 

2 Report of the Attorney General’s National Committee To Study the Antitrust Laws 
154 (Mar. 31, 1955). 

3 The Miller-Tydings Act (50 Stat. 693 (1937), 15 U. 8S. C. § 1 (1952)), amended section 
1 of the Sherman Act as follows: 

“Section 1. Every contract, combination in the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the several States, or with foreign nations, is 
hereby declared to be illegal: Provided, that nothing herein contained shall render illegal, 
contracts or agreements prescribing minimum prices for the resale of a commodity which 
bears, or the label or container of which bears, the trademark, brand, or name of the pro- 
ducer or distributor of such commodity and which is in free and open competition with 
commodities of the same general class produced or distributed by others, when contracts 
or agreements of that description are lawful as applied to intrastate transactions, under 
any statute, law, or public policy now or hereafter in effect in any State, Territory, or 
the District of Columbia in which such resale is to be made, or to which the commodity 
is to be transported for such resale, and the making of such contracts or agreements 
shall not be an unfair method of competition under Section 5, as amended and supple- 
mented, of the Act entitled ‘An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,’ approved September 26, 1914: Provided fur- 
ther, That the preceding proviso shall not make lawful any contract or agreement, pro- 
viding for the establishment or maintenance of minimum resale prices on any commodity 
herein involved, between manufacturers, or between producers, or between wholesalers, or 
between brokers, or between factors, or between retailers, or between persons, firms, or 
corporations in competition with each other. Every person who shall make any contract 
or engage in any combination or conspiracy hereby declared to be illegal shall be deemed 
guilty of a misdemeanor, and, on conviction thereof, shall be punished by fine not exceed- 
ing $5,000, or by imprisonment not exceeding one year, or by both said punishments, in the 
discretion of the court.” 

*66 Stat. 631, 15 U. S. C. § 45 (1952), was passed as an amendment to §5 of the 
Federal Trade Commission Act after the Supreme Court’s decision in Schwegmann Bros. 
v. Calvert Distillers Corp., 341 U. S. 384 (1951). The act provides: 

“Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That it is the purpose of this Act to protect the rights of 
States under the United States Constitution to regulate their internal affairs and more 
particularly to enact statutes and laws, and to adopt policies, which authorize contracts 
and agreements prescribing minimum or stipulated prices for the resale of commodities and 
to extend the minimum or stipulated prices prescribed by such contracts and agreements to 
persons who are nof parties thereto. It is the further purpose of this Act to permit such 
statutes, laws, and public policies to apply to commodities, contracts, agreements, and 
activities in or affecting interstate or foreign commerce. 

“Sec. 2. Section 5 (a) of the Federal Trade Commission Act, as amended, is hereby 
amended to read as follows: 

““Sec. 5 (a) (1). Unfair methods of competition in commerce, and unfair or deceptive 
acts or practices in commerce, are hereby declared unlawful. 

*“**(2) Nothing contained in this Act or in any of the Antitrust Acts shall render unlaw- 
ful any contracts or agreements prescribing minimum or stipulated prices, or requiring 
a vendee to enter into contracts or agreements pecans minimum or stipulated prices, 
for the resale of a commodity which bears, or the label or container of which bears, the 
trade-mark, brand, or name of the producer or distributor of such commodity and which 
is in free and open competition with commodities of the same general class produced or 
distributed by others, when contracts or agreements of that description are lawful as 
applied to intrastate transactions under any statute, law, or public policy now or here- 
after in effect in any State, Territory, or the District of Columbia in which such resale is 
to be made, or to which the commodity is to be transported for such resale. 

““*(3) Nothing contained in this Act or in any of the Antitrust Acts shall render unlaw- 
ful the exercise or the enforcement of any right or right of action created by any statute, 
law, or public policy now or hereafter in effect in any State, Territory, or the District of 
Columbia, which in substance provides that willfully and knowingly advertising, offering 
for sale, or selling any commodity at less than the price or prices prescribed in such con- 
tracts or agreements whether the person so advertising, offering for sale, or selling is or is 
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price maintenance effectuated without recourse to fair trade accounts for an 
estimated $30 billion.® 

In a way, this latest attack on fair trade comes as no surprise. For years it 
has been fashionable for such diverse groups as the Farm Bureau Federation, the 
National Grange, the CIO, the General Federation of Women’s Clubs, the Con- 
sumers Union, the Antitrust Division, and the Federal Trade Commission to single 
out fair trade as a restraint on competition and a conspiracy against the public. 
Lawyers and economists, both in and out of the universities, have joined in the 
crusade, and have assembled a formidable case against fair trade.’ Nevertheless, 
in the heat of controversy, a number of facts have been overlooked: the case 
against fair trade rests on highly ambivalent evidence; resale price maintenance 
can frequently be achieved without recourse to fair trade; the methods for main- 
taining resale prices other than fair trade have a strong legal footing; and there- 
fore a repeal of the Miller-Tydings and McGuire Acts is not an effective way of 
coping with the alleged vice of resale price maintenance. 

The opponents of the Miller-Tydings and McGuire Acts misconceive their tar- 
get. What should be urged by these critics is vigorous enforcement of the “free 
and open competition” provisos of the fair trade laws.’ This is true for two 
reasons: (1) If resale price maintenance is practiced in a healthy competitive 
atmosphere no significant restraint on competition results, yet at the same time, 
substantial protection is afforded against the evils flowing from loss-leader sell- 
ing and from the competitive advantages of large chain distributors vis-a-vis small 
independents. (2) Even if Miller-Tydings and McGuire were repealed, the non- 
conspiratorial and nonmonopolistic producer could still maintain resale prices 
through consignment sales or an agency system, or by exercising his right to 
refuse to deal, or possibly by reliance on the doctrine of equitable servitudes on 
chattels. It is the purpose of this article to discuss briefly the arguments for and 
against fair trade, and then to analyze the alternative legal bases for resale 
price maintenance. 

























THE FAIR TRADE CONTROVERSY 











The most telling argument against fair trade is that in practical effect it 
nullifies the antitrust prohibitions against horizontal price fixing. If, it is 
argued, a manufacturer may enter into a fair-trade agreement with retailer 
A, and if he may stipulate the minimum price at which A can sell the product, 
and if, under the nonsigner clause of the McGuire Act,® he may impose identical 
resale prices on retailers B, C, D, and E, who have notice of the contract with A 
but who enter no such contract themselves, then the economic effect is the same 
as if A, B, C, D, and E had entered into a horizontal price-fixing agreement 
directly. As the Federal Trade Commission points out: 















not a party to such a contract or agreement, is unfair competition and is actionable at the 
suit of any person damaged thereby. 

‘“**(4) Neither the making of contracts or agreements as described in paragraph (2) of 
this subsection, nor the exercise or enforcement of any right or right of action as described 
in paragraph (3) of this subsection shall constitute an unlawful burden or restraint upon, 
or interference with, commerce. 

**(5) Nothing contained in paragraph (2) of this subsection shall make lawful contracts 
or agreements providing for the establishment or maintenance of minimum or stipulated 
resale prices on any commodity referred to in paragraph (2) of this subsection, between 
manufacturers, or between producers, or between wholesalers, or between brokers, or 
between factors, or between retailers, or between persons, firms, or corporations in com- 
petition with each other. 

“*(6) The Commission is hereby empowered and directed to prevent persons, partner 
ships, or corporations, except banks, common carriers subject to the Acts to regulate 
commerce, air carriers, and foreign air carriers subject to the Civil Aeronautics Act of 
1938, and persons, partnerships, or corporations subject to the Packers and Stockyards 
Act, 1921, exeept as provided in section 406 (b) of said Act, from using unfair methods 
of competition in commerce and unfair or deceptive acts or practices in commerce.’ ” 

© Bureau of Education on Fair Trade, Memorandum to the Attorney General's National 
Committee To Study the Antitrust Laws 4 (1954). 

6 See Grether, Price Contrel Under Fair Trade Legislation (1939); Mund, Government 
and Business 461—+85 (2d edition 1955) ; FTC, Report on Resale Price Maintenance (1945) : 
Bowman, Resale Price Maintenance—A Monopoly Problem, 25 University of Chicago Jour- 
nal of Business 141 (1952) ; H. Rept. No. 1516, 82d Cong., 2d sess. 18-52 (1952); S. Rept. 
No. 1741, 82d Cong., 2d sess. (1952) ; Hearings Before the Antitrust Subcommittee of the 
House Committee on the Judiciary, 82d Cong, 2d sess, (1952). 

7 Miller-Tydings Act, supra note 2; McGuire Act, §5 (a) (2), supra note 3. Only one 
decision has been found holding that goods retailed under resale price maintenance con- 
tracts were not in free and open competition with goods of the same general class. Fast 
man Kodak Co. v. FTC, 158 F. 2d 592 (2d cir. 1946), certiorari denied, 330 U. S. 828 
(1947). And courts have found that resale price fixing of copyrighted books does not vio 
late this requirement, although The Grapes of Wrath might well be thought so unique as 
not to be in “free and open competition” with Ferdinand the Bull. Fulda, Resale Price 
Maintenance, 21 University of Chicago Law Review 175, 197-198 (1954). 

8 McGuire Act, § 5 (a) (3). supra, note 3. 
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“Nothing is more clearly established in Federal policy than the principle 
that horizontal price fixing shall not be tolerated. The [McGuire Act] pays 
lip service to that principle; yet its effect would be that a minimum price fixed 
by contract with one retail distributor would become the minimum price for all 
other retail distributors who were placed upon notice of the existence of the 
contract. The rigidity and uniformity of the price would be exactly that of the 
most rigid horizontal price-fixing conspiracy; the level of the price would be 
likely to be at least as high as in a horizontal conspiracy ; and the public control 
of the reasonableness of the arrangement would be as nonexistent as in the case 
of a horizontal conspiracy. Thenceforward, any group of distributors desiring to 
fix prices horizontally would be foolish to take the direct road to that end. In- 
stead some one of their number would make a vertical contract with a supplier 
and then place the other members of the group on notice of the existence of the 
contract. Throught this means, the group could not only negate the objections 
of the Government, but could actually use the courts as devices to enforce the 
arrangement,” ° 

Aside from its allegedly deleterious effects on competition, fair trade is said 
to be an instrument for exploiting the consumer. [TFortune magazine, for ex- 
ample, in its picturesque way, contrasts the consumer's plight in the fair-trade 
States with the consumer paradise to be found in the “oases of competitive 
pricing” : 

“Congressmen and lesser residents of the District of Columbia can lather 
up with a big tube of Barbasol bought for 29 cents; in fair-trade Maryland, the 
same tube would cost 39 cents. The Congressmen can regenerate the blood cells 
with Lilly’s Lextrom Pulvules (84’s) for $2.29, instead of the fair-trade price 
of $3.15. <A bottle of Old Grandad is $5.45 in Washington, $6.65 (before State 
tax) across the line. BC headache powders are a dime instead of 19 cents.” ” 

This and other surveys”™ are repeatedly cited to demonstrate the prejudicial 
effect of fair trade on the consuming public. 

Fair trade is also charged with weakening the competitive position of the 
independent retailer. Corwin Edwards, for example, suggests that fair trade 
enables chains, department stores, and mail-order houses to organize low-price 
raids against independent retailers by marketing private brands at prices with 
which the independent retailer, limited to fair-trade items, cannot compete.” 
This argument is somewhat paradoxical. Fair trade is condemned for destroy- 
ing price competition and thus harming the consumer. At the same time, it 
is attacked for stimulating price competition and weakening the independent 
retailer. Thus, fair trade opponents find themselves contending that resale 
price maintenance is too effective, on the one hand, and not effective enough, 
on the other. 

Finally, it is contended that fair-trade pricing inevitably produces a non- 
competitive atmosphere which fosters violations of the antitrust laws. Boy- 
cotts, threats, coercion, favoritism, discrimination, and collusion are said to 
be the vices that accompany fair trade “no matter how carefully the legislation 
passed by Congress may be couched in terms of safeguards and protections.” » 
It is pointed out that the National Association of Retail Druggists, long a 
champion of fair trade, was found guilty in 1947 of restraining competition 
in drugs by fixing retail and wholesale prices, and of eliminating competition 
among retail druggists.“ By threatening to boycott products for which accept- 
able prices were not established, the NARD had compelled drug manufacturers 
to establish wholesale and retail prices that would allow a satisfactory margin 





®° H. Rept. No. 1437, 82d Cong., 2d sess. 11 (1952). 

” The Not-So-Fair-Trade Laws, Fortune, January 1949, p. 70. 

11 See Mund, op. cit. supra note 5, at 479-480. 

122“With national brands of drug products price controlled, the chain can collect sub- 
stantial margins upon such products while reducing the price of its own private brands 
whenever it desires to use them as leaders or to make a raid upon the national brand 
business enjoyed by other stores. Since these other stores are bound not to cut prices 
upon the national brands which have acquired prestige through extensive advertising 
retaliation by the victims is not possible. Thus the most obvious effect of resale price 
maintenance upon the relations between chain and independent is to deprive the independ- 
ent of a price-cutting weapon still available to the chain, The complacency with which 
the chains have accepted the operation of the State laws is no doubt partially due to this 
fact.”” Cited in H. Rept. No. 1516, 82d Cong., 2d sess. 27 (1952). 

3 Td. at 38. 

“United States v. National Ass’n of Retail Druggists, CCH Trade Reg. Rep. § 61026 
(D. N. J. 1947). 
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to retailers.“ Other prosecutions by the Department of Justice * and pro- 
ceedings by the Federal Trade Commission” are cited as evidence that the 
fair-trade laws serve as a cloak for price fixing and similar restraints of trade. 

In rebuttal, the fair-trade advocates points out that neither the State fair-trade 
statutes nor the Federal enabling legislation have protected competing manu- 
facturers, wholesalers, or retailers against antitrust prosecution when they 
were found to have engaged in any organized, conspiratorial, or coercive activity 
to obtain or enforce a fair-trade agreement. ‘Thus, even with fair trade, the 
public is assured that competing manufacturers, wholesalers or retailers can- 
not conspire to restrain trade without risking exposure to antitrust prosecution. 
The very cases cited by opponents of fair trade demonstrate that the antitrust 
laws can still be enforced where the practitioners of fair trade exceed or abuse 
their carefully defined statutory rights. 

Secondly, it is argued that the Miller-Tydings Act and the McGuire Act per- 
mit fair-trade pricing only where the goods covered thereby are in free and 
open competition with goods of the same general class.” From the consumer’s 
point of view this is a crucial safeguard against exploitation. So long as there 
is effective competition between manufacturers, the fact that each of them sees 
fit to fix minimum resale prices is of secondary importance. Louis D. Brandeis 
pointed out: 

“The position of the independent producer who establishes the price at which 
his own trademarked article shall be sold to the consumer must not be con- 
fused with that of a combination or trust which, controlling the market, fixes 
the price of a staple article. The independent producer is engaged in a busi- 
ness open to competition. He establishes his price at his peril—the peril that, 
if he sets it too high, either the consumer will not buy, or, if the article is 
nevertheless popular, the high profits will invite even more competition. The 
consumer who pays the price established by an independent producer in a com- 
petitive line of business does so voluntarily; he pays the price asked, because 
he deems the article worth that price as compared with the cost of other com- 
peting articles. But when a trust fixes, through its monopoly power, the price 
of a staple article in common use, the consumer does not pay the price voluntarily. 
He pays under compulsion.” ” 

If, as the fair-trade advocates claim, the consumer can choose from 58 brands 
of sterling silverware, 56 brands of face powder, 76 brands of toilet soap, 31 
makes of washing machines, 21 brands of floor wax; if the consumer can choose 
from 93 brands of dentifrice, ranging in price from 4 to 28 cents per ounce.” 
the fact that he resale prices of each brand is set by the manufacturer is of rela- 
tively minor significance. In the context of economic reality it would seem 
wiser to expend the meager antitrust appropriations combating horizontal price 
fixing at the manufacturing level than to squander them in attacking petty 
vertical restraints. 

Thirdly, it is contended by fair trade advocates that the fair-trade laws pro- 
tect the consumer, the independent retailer, and the manufacturer from loss- 
leader merchandising by chain and department stores. In the absence of 
fair trade, a department store or chain selling a diversified product line can cut 
prices on nationally advertised trademarked articles to build up store traffic 
and hope to make up for its low margin or losses on these items by the sale of 
other, less attractively priced goods. Any survey, therefore, that contrasts the 
price of selected items in selected stores at selected times in the fair-trade States 
with the price of the same items in non-fair-trade States has little statistical 





15 R. Rept. No. 1516, 82d Cong., 2d sess. 32 (1952). 

16 See United States v. National Wholesale Druggists’ Ase’n., 61 F. Supp. 590 (D. N. J. 
1945) (upon plea of nolo contendere fines totaling $87,000 imposed); United States v. 
New York State Pharmaceutical Asa’n., CCH Trade Reg. Rep. § 61031 (S. D. N. Y. 1947) 
(nolo contendere, fines of $17,000) ; and the following cases cited in H. Rept. No. 1516, 
82d Cong., 2d sess. 33 (1952): United States v. Tri-State Retail Record Dealers’ Ass’n; 
United States v. Sunbeam Corp.; United States v. Allegheny County Retail Druggists’ 
Ase’n, 12 F. R. D. 249 (W. D. Pa. 1952). 

17 See cases cited in H. Rept. No. 1516, 82d Cong., 2d sess. 33 (1952). 

18 See note 6 supra. 

% Brandeis, Competition That Kills, Harper’s Weekly, November 15, 1913, p. 10, re- 
printed in Brandeis, Business—A Profession, 256-257 (1933). 

* Bureau of Education on Fair Trade, Memorandum to the Attorney General’s National 
Committee To Study the Antitrust Laws 5 (1954). 
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significance." Such surveys prove only that loss-leader selling exists. They 
do not indicate the volume of high-margin merchandise sold in the selected 
stores. They do not reveal each store’s overall margin for any given year. They 
do not necessarily reflect the overall price level in comparable stores in the fair- 
trade and non-fair-trade areas. They do not show to what extent the “bargains” 
purchased by some consumers are subsidized by the “lemons” purchased by other 
consumers. These “pick-and-choose” surveys, according to the Bureau of Kdu- 
cation on Fair Trade, “do not prove that consumers in the non-fair-trade areas 
save a single penny on their yearly shopping bills, nor that any store in the 
United States charges a penny less, on overall inventory, where resale price 
maintenance does not exist.” ™ In fact, the Bureau claims that studies made for 
it by A. C. Nielsen & Co. indicate that on the average the public paid less for a 
list of leading drug and toilet articles in the fair-trade areas than in the non-fair- 
trade areas of the country.“ To the extent that fair trade curbs loss-leader 
selling, it tends—according to its supporters—to protect the independent retailer 
from “unfair,” ‘cutthroat,’ and “predatory” competition. Such competition has 
been, aS Brandeis observed, “the most potent weapon of monopoly—a means of 
killing the small rival to which the great trusts have resorted most frequently. 
It is so simple, so effective. Far-seeing organized capital secures by this means 
the cooperation of the shortsighted unorganized consumer to his own undoing. 
Thoughtless or weak, he yields to the temptation of trifling immediate gain, 
and, selling his birthright for a mess of pottage, becomes himself an instrument 
of monopoly.” 

And by curbing loss-leader selling fair trade also protects the manufacturer’s 
property right in his brand name or trademark. 

“Laws prohibiting larceny protect the manufacturer against the theft of his 
physical property. Fair-trade laws protect the manufacturer against the theft 
of perhaps his most valuable asset—though intangible—his good will.” * 

For these reasons the fair trade advocates maintain that the independent 
retailer is protected against the sharpshooting tactics of his chain and depart- 
ment store competitors, the consumer against eventual monopolization of the 
distribution trade, and the manufacturer against an improper use of his brand 
name or trademark. 

Finally, the fair-trade proponents point out that regardless of its intrinsic 
merits, fair trade is not the only nor even the most common, technique for 
effectuating resale price maintenance. Forward vertical integration, which en- 
ables the manufacturer to sell directly to the consumer through his own retail 
outlets, his own door-to-door sales organization, or his own mail-order system, 
gives the manufacturer the unchallenged legal right to fix resale prices. As an 
alternative, the manufacturer can market his product through an agency system 
or on consignment, thus retaining title to his goods until sold to the ultimate 
consumer. Or the manufacturer can refuse to deal with wholesalers or retail- 
ers who do not follow his suggested retail prices. Or—and this has never been 
fully tested in the courts—he might rely on the doctrine of equitable servitudes 
on chattels as a justification for resale price maintenance. Whichever tech- 
nique the manufacturer employs, the economic effect of resale price maintenance 
is the same. If the principle of resale price maintenance is objectionable on 
economic grounds, it is objectionable regardless of the legal means used to ef- 
fectuate it. If, therefore, fair trade is to be condemned because of its special 
status under the antitrust laws, doctrinal consistency requires that we condemn 
every other legal sanction for resale price maintenance. Similarly, if fair 
trade is to be approved as a matter of economic policy because of the “free and 
open competition” safeguard, we should explicitly impose an identical safe- 
guard in dealing with the alternative legal devices for attaining resale price 
maintenance. The fact is that the economic consequences of resale price main- 
tenance are not undesirable in all circumstances: they are beneficial to con- 





21h. g., “A recent study of 117 branded drug items showed that 35 cost about a third 
less in Washington than in Maryland, 38 about a quarter less, and 29 about a seventh !ess, 
A comparison of free-trade Missouri and fair-trade Illinois turns up much the same story. 
The St. Louis Star-Times figured out that 54 fair-trade drug items cost an average of 
16.2 percent more on the east bank of the Mississippi than on the St. Louis side.” The 
Not-So-Fair-Trade Laws, Fortune, January 1949, p. 70. 

2 Bureau of Education on Fair Trade, Memorandum to the Attorney General’s National 
Sa To Study the Antitrust Laws 7 (1954). 

*% Brandeis, Business—-A Profession, 261 (1933). 

* H. Rept. No. 1516, 82d Cong., 2d sess., 9 (1952). 








334 FAIR TRADE 


sumer, independent retailer and manufacturer alike so long as the latter is sub- 
ject to effective price competition. 

The time has come then to develop the outlines of the alternatives to fair 
trade. We begin with the most dubious of them. 


Tue THEORY OF EQUITABLE SERVITUDES 


The theory of equitable servitudes, whose main roots go back to the decision 
in Tulk vy. Moxhay,* has been applied almost exclusively to real estate trans- 
actions. Under this doctrine a court of equity will, at the instance of a cov- 
enantee or his transferee, enforce against the covenantor or his transferee with 
notice a covenant restricting the use of a servient estate for the benefit of a 
dominant estate.*” Varying prerequisites for enforceability qualify this gener- 
alization. Some, but not all, courts require the existence of a dominant estate 
to benefit from the covenant.” Some, but not all, courts require that the 
covenant be evidenced by a written memorandum, to satisfy the statute of 
frauds.” Some, but not all, courts require that the covenant be “negative” 
and not “affirmative” in its impact, i. e., that it restrict the activities of the 
covenantor but not require affirmative action of him.” Some, but not all, courts 
impose the ambiguous requirement that the covenant “touch and concern the 
land.” * 

A particular court’s attitude toward these requirements will depend on its 
view of the theoretical nature of a servitude. Traditionally it is maintained 
that a covenant amounting to an equitable servitude creates in the owner of 
the dominant estate an enforceable property right in the servient estate.” But 
it has been argued with vigor that the true theoretical basis for the doctrine 
is the principle of Lumley v. Gye:™ the covenantee, and his transferees as 
third party beneficiaries, possess an in personam contract right against the 
ecovenantor and an in rem right against his transferees with notice, who labor 
under an equitable duty of noninterference with the rights flowing from the 
covenant.” 

The possibility of applying the doctrine of equitable servitudes to the re- 
strictive sale of chattels has been discussed in Prof. Zechariah Chafee’s monu- 
mental article, Equitable Servitudes on Chattels.” Professor Chafee concludes 
that there is no theoretical difficulty inherent in the doctrine itself that would 
of necessity prevent its application to a contract between a manufacturer and 
a distributor obligating the latter to market the former’s products at stipulated 
prices.” Such an application would, of course, convert the contract into a 
restriction on the disposition of the chattel, so that a sale in disregard of the 
contract by a person acquiring the chattel with notice of the terms of the 





22 Ph. 774, 41 Eng. Rep. 1143 (1848). 

2 Clark, Principles of Equity, sec. 94 (1948). 

28 London County Council vy. Allen, [1914] 3 K. B. 642 (C. A.). Contra, VanSant v. 
Rose, 260 Ill. 401, 103 N. BE. 194 (19138) ; Huber v. Guglielmi, 29 Ohio App. 290, 163 N. BE. 
571 (1928) (semble). 

2 See Reno. The Enforcement of Equitable Servitudes in Land: Pt, II, 28 Va. L. Rev. 
1067, 1090-1095 (1942). 

*® See Nenonsit Property Owners’ Ass’n v. Emigrant Industrial Sav, Bank, 278 N. Y. 248, 
256, 15 N. BE. 2d 793, 795-96 (1938). 

%t Neponsit Property Owners’ Ass’n v. Emigrant Industrial Sav. Bank, 278 N. Y. 248, 15 
N. E. 2d 793 (1938): Norcross v. James, 140 Mass, 188, 2 N. E. 946, (1885). Contra, 
Hodge v. Sloan, 107 N. Y. 244, 17 N. E. 335 (1887). But Cf. Tulk v. Mowhay, 2 Ph. 774, 
41 Eng. Rep. 1143 (1848). 

%2 See Meagher vy. Appalachian Power Co., 195 Va. 138, 77 S. E. 2d 461 (1953): Seott, 
The Nature of the Rights of the Cestui Que Trust, 17 Colum. L. Rev. 269 (1917) : Wade. 
Restrictions on User, 44 L. Q. Rev. 51 (1928). Contra, Stone, The Equitable Rights and 
Liabilities of Strangers to a Contract, 18 Colum. L. Rev. 291 (1918), 19 Colum. L. Rev. 
y+! i 9); Stone, The Nature of the Rights of the Cestui Que Trust, 17 Colum. L. Rev. 

5 917). 

82 HE. & B. 216, 118 Eng. Rep. 1083 (Q. B. 1854). 

*% See Chafee, Equitable Servitudes on Chattels, 41 Harv, L. Rev. 945, 969-77 (1928). 

% 41 Harv. L. Rev. pp, 945, 969-977 (1928). 

* Id. at pp. 968-969. Professor Chafee suggests that the question is one that must be 
resolved on considerations of policy. He summarizes: 

“At the close of my inquiry it must be admitted that I am much less convinced of the 


desirability of equitable servitudes on chattels than when I began. * * * Yet the com- 
plexities and variety of modern business may eventually present opportunities for restric- 
tions on personalty which are free from the disadvantages of restraint of trade, and when 
that time comes the appropriate equitable machinery is ready for use. Servitudes on chat- 
tels still seem possible and reasonable, although my long investigation has not disclosed 
a single square decision establishing such a conception in a court of last resort.” 
Id., at p. 1013. 
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covenant could be enjoined. Such a sale would also subject the distributor to 
liability in an action at law for damages.” 

Whether or not this doctrine can be extended to the disposition of chattels so 
as to effectuate a resale price agreement is less a question of theoretical feasi- 
bility than a matter of public policy. Yet the Supreme Court in Dr. Miles Med- 
ical Co. vy. John D. Park & Sons Co™ declared resale price maintenance con- 
tracts between manufacturer and distributor unlawful, but did not even ap- 
proach an adequate consideration of the economic factors involved, except in a 
dissenting opinion by Justice Holmes. Moreover, the decision failed to consider 
the possible justifications for resale price maintenance contracts under the doc- 
trine of Tulk v. Morhay, since this suggestion was not made to the Court. The 
Court touched on the equitable servitude only in its quotation from Coke on 
Littleton : 

“Tf a man be possessed * * * of a horse or of any other chattel, real or per- 
sonal, and give or sell his whole interest or property therein, upon condition 
that the donee or vendee shall not alien the same, the same is void, because the 
whole interest and property is out of him, so as he hath no possibility of a 
reverter; and it is against trade and traffic and bargaining and contracting 
between man and man.” ® 

The same language, which had also been quoted in the lower court opinion, 
evoked the following comment from Professor Chafee: 

“The very passage from Coke on which the two judges relied is preceded by an 
equally strong condemnation of similar conditions for the reverted of real 
estate. Coke says nothing to indicate that land may be restricted and chattels 
may not, or that there is any distinction for this purpose between them. He 
died two centuries before Tulk v. Moxhay, which has fettered land far more than 
he * * * would have permitted * * *. The truth is that Coke was talking about 
conditions which totally restrain alienation by enabling the seller to recover the 
sold property, while we are concerned with provisions which merely give the 
seller some measure of equitable control over its disposition in the hands of later 
owners, who never cease to retain the property.” “ 

The Supreme Court has recenlty refused to review several State court de- 
cisions sustaining the constitutionality of the nonsigner provisions of the New 
Jersey and New York fair trade acts and the McGuire Act on reasoning which 
would also support application of the doctrine of equitable servitudes to resale 
price maintenance.“ It was contended that the State nonsigner provisions 
violate the commerce clause and the due process clause of the 14th amendment 
and constitute an unlawful delegation of legislative power. The McGuire Act 
was alleged to violate the commerce clause in authorizing the States to enforce 
resale price maintenance of goods distributed in interstate commerce. The New 
York and New Jersey State courts rejected these arguments, and the action of 
the United States Supreme Court has in effect sustained these decisions. All 
of these decisions placed reliance on the decision of the Supreme Court in Old 
Dearborn Distributing Co. v. Seagram-Distillers Corp.,” which upheld the con- 
stitutionality of the nonsigner provisions of the Illinois fair trade act. The 
Court there stated that fair trade was an appropriate means to the legitimate 
end of protecting the manufacturer’s property right in the good will represented 
by his trademark, and that purchasers who had notice of the price restriction 
in effect assented to the protection of the manufacturer’s property right. The 
nonsigner provisions of State and Federal fair trade acts were thus said to 
impose what amounts to an equitable duty of noninterference with property or 
contractual rights that is at least analogous to the duty of noninterference en- 
tailed in an equitable servitude. The interference with contractual rights that 
would result from the sale of the manufacturer’s product by a nonsigner below 
the price stipulated by the manufacturer would, of course, be the economic pres- 
sure on the signing retailer to reduce his price in violation of his contract with 
the manufacturer. 

Strictly speaking, the duty created by the fair-trade laws is probably broader 
than the duty of noninterference that would result from an orthodox application 


ee Real Covenants and Other Interests Which “Run With Land” pp. 172, 176 (2d 
ed. 1974) 

8 220 U. S. 373 (1911). 

*®Id., at p. 404. 

#0 Chafee, supra, note 33, at 982-983. 

“| Grayson-Robinson Stores, Inc. v. Lionel Corp., 15 N. J. 191, 104 A. 2d 304, appeal 
dismissed, 348 U. S. 859 (1954); Goody v. Raror Corp., S. Klein on the Square, Inc., v. 
Lionel Corp., 307 N. Y, 229, 120 N, E, 2d 802, appeal dismissed, 348 U. S. 863 (1954). 

42 299 U7. S. 183 (1936). 
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of the equitable servitude doctrine. The latter doctrine would impose an 
equitable restriction on the disposition of chattels sold by a distributor who had 
covenanted with the manufacturer to maintain resale price, and it would impose 
a duty on third persons to refrain from interfering with this contract by selling 
goods distributed under the contract at less than the established price. But the 
duty would not seem to extend to articles that a retailer obtained from a dis- 
tributor not a party to a price maintenance contract with the manufacturer. 
The retailer’s pursuit of his economic self-interest in pricing these goods would 
not seem to amount to actionable interference with a resale price agreement 
between the manufacturer and some other distributor selling the same kind of 
articles. On the other hand, under the fair-trade statutes a distributor can be 
enjoined from selling below the resale price stipulated in an agreement between 
the manufacturer and some other distributor in the same State if he has notice 
of such agreement, even though his goods were acquired through channels not 
covered by a similar contract.” It must be emphasized, however, that the usual 
situation covered by the nonsigner provisions of the State and Federal statutes 
would also be covered by the doctrine of equitable servitude. Thus, under the 
servitude doctrine a resale price maintenance agreement between a manufacturer 
and a wholesaler would be binding on a retailer who purchased from the whole- 
saler with notice of the restriction, and the retailer could be enjoined from selling 
below the price stipulated in the agreement. This was the situation in the Old 
Dearborn case. 

The equity doctrine, then, although probably not yet available as a device 
for maintaining resale prices, is valuable in pointing to considerations of sound 
economic policy and legal principle in favor of the crucial nonsigner clause in 
the McGuire Act.“ 

THE REFUSAL TO DEAL 


Faced with the Dr. Miles holding that contracts for the maintenance of resale 
prices are forbidden by the Sherman Act, the manufacturer still may turn to 
his right to select his customers as a means of accomplishing resale price main- 
tenance. This right was given definitive statement by the Supreme Court in 
United States vy. Colgate & Co.” In that case the indictment charged the de 
fendant with unlawfully engaging in a combination with wholesale and retail 
dealers for the purpose of procuring the dealers’ adherence to resale prices 
fixed by the defendant. The combination was effectuated by: 

“Distribution among dealers of letters, telegrams, circulars, and lists showing 
uniform prices to be charged: urging them to adhere to such prices and notices, 
stating that no sales would be made to those who did not; requests, often com- 
plied with, for information concerning dealers who had departed from specified 
prices; investigation and discovery of those not adhering thereto and placing 
their names upon ‘suspended lists’; requests to offending dealers for assurances 
and promises of future adherence to prices, which were often given; uniform 
refusals to sell to any who failed to give the same; sales to those who did; simi- 
lar assurances and promises required of, and given by, other dealers followed by 
sales to them; unrestricted sales to dealers with established accounts who had 
observed specified prices, etc.” ” 

The trial court quashed the indictment, reasoning that there was no allegation 
of any contract or agreement whereby the parties bound themselves to maintain 
stipulated prices “further than is involved in the circumstances that the manu- 
facturer, the defendant here, refused to sell to persons who would not resell at 
indicated prices, and that certain retailers made purchases on this condition, 
whereas, inferentially, others declined so to do.” The lower court further 
stated that the retailer, having bought from the manufacturer, was free to price 
the goods on resale as he saw fit, subject only to incurring the displeasure of the 
manufacturer.” The Supreme Court accepted the district court’s interpretation 


48 McGuire Act, § 5 (a) (3) (nonsigner clause), supra note 8. 
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of the indictment, and held that so construed, it charged no violation of the 
Sherman Act: 

“In the absence of any purpose to create or maintain a monopoly, the act does 
not restrict the long recognized right of trader or manufacturer engaged in an 
entirely private business, freely to exercise his own independent discretion as to 
parties with whom he will deal; and, of course, he may announce in advance the 
circumstances under which he will refuse to sell.” “ 

The Colgate doctrine was limited in two subsequent Supreme Court decisions. 
In United States v. Schrader’s Son, Inc.,” a manufacturer was charged with 
selling goods under agreements that bound the vendees to comply with resale 
prices fixed by the vendor. The practice was held to be a violation of the Sherman 
Act. Referring to the Colgate case, the Court stated : 

“The court below misapprehended the meaning and effect of the opinion and 
judgment in that cause. We had no intention to overrule or modify the doctrine 
of Dr. Miles Medical Co. v. Park & Sons Co., where the effort was to destroy the 
dealer’s independent discretion through restrictive agreements. Under the inter- 
pretation adopted by the trial court and necessarily accepted by us, the indictment 
failed to charge that Colgate & Co. made agreements, either express or implied, 
which undertook to obligate vendees to observe specified resale prices; and it 
was treated ‘as alleging only recognition of the manufacturer’s undoubted right to 
specifiy resale prices and refuse to deal with anyone who failed to maintain the 
same.’ ” 

And in Frey & Son, Inc. v. Cudahy Packing Co.” the Court again considered its 
decisions in Colgate and Schrader, stating: “Apparently the former case was mis- 
apprehended. The latter opinion distinctly stated that the essential agreement, 
combination or conspiracy might be implied from a course of dealing or other 
circumstances.” * 

It requires Herculean efforts to square these pronouncements of the Supreme 
Court, and the Dr. Miles decision, with the right to select customers, recognized 
by Colgate and carefully preserved in subsequent decisions. The Colgate case 
means at the very least that the manufacturer can establish resale prices; that 
he can sell to his dealer with the understanding that future sales are contingent 
upon the dealer’s maintaining such prices; that the dealer can purchase the 
goods manifesting his intention to abide by the condition; and that the manufac- 
turer can stop selling to a dealer who fails to maintain prices, or refuse to sell to 
a dealer who manifests his intention to disregard the condition. If the manu- 
facturer makes the maintenance of resale prices a condition of future sales, and 
the dealer in purchasing from him consents to that condition, it would seem that 
an agreement to maintain the stipulated price has been entered into by the two 
parties; such an agreement would not, however, amount to a contract contem- 
plating judicial enforcement, nor would it, under Dr. Miles, be judicially en- 
forceable. 

Mr. Charles Wesley Dunn has found a “‘clear” legal distinction drawn between 
Dr. Miles and Colgate in the Schrader decision: 

“The Colgate plan presents the simple exercise of the right of freedom of alien- 
ation of movables owned, whereas the Miles plan involves a restraint by contract 
upon that right. The Colgate plan amounts to but the assertion of the right of 
ownership before sale, whereas the Miles plan is an attempt to sell moveables and 
yet by contract to keep them under a restriction hostile to the title conveyed and 
the right of freedom of alienation incident to it. * * * 

“But it cannot be denied that, from a practical standpoint, the two plans are 
precisely the same in purpose, economic consequence and effect upon the buying 
public, [and] are distinguished in method alone. * * * Hence the reality of the 
situation is that the Colgate case essentially legalizes what the Miles case out- 
laws.” 

In Federal Trade Commission v. Beech-Nut Packing Co.” the Supreme Court 
further limited but still preserved the Colgate doctrine. Beech-Nut marketed its 
products principally through grocery, drug, candy, and tobacco jobbers and 
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wholesalers. These wholesale and retail dealers were selected partly on the 
basis of their willingness to resell at prices suggested by the company and to 
refuse to sell to dealers who did not resell at the suggested prices. The dealers 
handling Beech-Nut products comprised the greater portion of the jobbers, whole- 
salers, and retailers in the grocery trades, and a large proportion of those in the 
drug, candy, and tobacco trades, 

The control of resale prices was accomplished through the so-called Beech- 
Nut policy. The company circularized the trade generally with lists of sug- 
gested wholesale and resale prices and refused to sell to jobbers, wholesalers 
and retailers who sold below those prices or who sold to price cutters. It 
established a card index of distributors classifying those who adhered to the 
“Beech-Nut policy” as “selected dealers” and marking those who cut prices 
or supplied price cutters “Do not sell,” “D. N. 8.” or “Undesirable—Price 
cutter.” It solicited orders from retailers directly through its own “specialty 
salesmen,” and refused to permit orders so obtained to be filled by wholesalers 
and jobbers who cut prices or who supplied price cutters. It marked cases 
of goods with key symbols by which it identified price cutters and their sup- 
pliers. It refused to sell to practically all mail-order houses and suppliers of 
mail-order houses on the ground that they frequently cut prices. It notified 
specialty salesmen and suppliers when a dealer had been removed from the 
selected list, and it reinstated dealers to the selected list if they gave assurance 
that they would resell only at suggested prices and refuse to sell to price cutters. 

The Federal Trade Commission condemned the “Beech-Nut policy” as an 
unfair method of competition under section 5 of the Federal Trade Commission 
Act.” On appeal, the Second Circuit regarded the case as governed by the 
Colgate decision and accordingly held that the Commission had exceeded its 
power in issuing a cease and desist order.” 

The Supreme Court restored the Commission’s order with what may fairly 
be described as a major modification. The Court once again affirmed that 
Colgate had not overruled Dr. Miles, but pointed out that unlike the case in 
Dr. Miles, “the Sherman Act is not involved here except insofar as it shows 
a declaration of public policy to be considered in determining what are un- 
fair methods of competition. * * *’™ The Court found that the “Beech-Nut 
policy” went far beyond the simple refusal to deal with those who sell below 
established prices, which had been permitted in Colgate: even though the 
system did not utilize price maintenance contracts, it resulted in “suppression 
of the freedom of competition by methods in which the company secures the 
cooperation of its distributors and customers, which are quite as effectual as 
agreements express or implied intended to accomplish the same purpose.” ” 
Such cooperative devices, the Court held, were unfair methods of competition 
properly subject to the Commission’s cease and desist order. But the order 
was too broad. It should have prohibited only these cooperative devices, 
which the Court listed as follows: reporting the names of dealers who cut 
prices, maintaining a list of blackballed dealers, employing specialty salesmen 
to police the system and channel business to cooperative dealers, and marking 
cases as a means of tracing price cutters. 

The effect of the Beech-Nut case on refusal to deal is problematical. It is 
open to several possible interpretations: (1) The decision effectively overrules 
the Colgate case, and refusal to deal is no longer an available device for effec- 
tuating resale price maintenance. (2) The decision permits a manufacturer to 
select his customers for the purpose of resale price maintenance so long as only 
ineffectual means are used to carry out his selection policies. (3) The decision 
condemns a method of effectuating the right of refusal to deal that places re- 
liance on the active assistance of dealers, but it does not make a blanket con- 
demnation of other methods of exercising the right to select customers in such a 
way as to enforce resale maintenance. 

The third interpretation seems to be the correct one. In the first place, the 
Beech-Nut opinion several times, in unequivocal language, rejects the first alter- 
native.“ Indeed, the suggestion that refusal to deal is in itself impermissible 
raises a serious due process question, for the right to select customers is a 
fundamental one.” The second circuit recently affirmed the continuing vitality 
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of this right in an action by a liquor wholesaler to rescind his purchase from an 
importer on the ground that the importer violated the purchase agreement by 
selling to other wholesalers who cut prices.” The court held that the restrictive 
agreement was valid and its breach a valid ground for rescission, since a “re- 
fusal to sell in the future to those who had not maintained a suggested price” 
is lawful under the Colgate case.“ In the second place, this interpretation of 
Beech-Nut is more consistent with the language in that opinion. All of the items 
of conduct proscribed were “cooperative methods in which the respondent and 
its distributors, customers, and agents undertake to prevent others from obtain- 
ing the company’s products at less than the prices designated by it. * * *’® 
The evidence in the case amply supported the conclusion that cooperative meth- 
ods were resorted to. And presumably, the absence of the qualification ‘“co- 
operative” was the defect that rendered the Commission’s order too broad. 
Finally, it is easier to believe that the Supreme Court would have overruled 
Colgate directly if it wished to reach that result. 

The Court’s condemnation of Beech-Nut’s use of “cooperative” methods to 
police its resale price policy seems to rest on two related considerations. The 
first of these is the coercive effect of the system on the retail dealer: the Court 
emphasized that the system “constrains the trader, if he would have the prod- 
ucts of the Beech-Nut Co., to maintain the prices ‘suggested’ by it.’ This 
same judicial reaction to dealer coercion has found expression in more recent 
decisions.” The second consideration underlying the condemnation of coopera- 
tive methods would seem to be with widespread economic impact; the Court 
found that the Beech-Nut policy necessarily “restrains the natural flow of 
commerce and the freedom of competition in the channels of interstate trade 
which it has been the purpose of all the antitrust acts to maintain.” © 

Although at first blush the Beech-Nut case appears to preserve the legality 
of all “noncooperative” systems of refusal to deal, the Court’s consideration 
of the economic impact of the “Beech-Nut policy” and the development of market 
power, rather than legal form, as the standard of legality in recent antitrust 
cases,” indicate that a further limitation has been placed on the Colgate doc- 
trine. The form that resale price maintenance takes may not be controlling if 
the economic effect of the price maintenance system is in derogation of the policy 
of the Sherman Act. Setting resale prices is an insignificant restraint on trade 
so long as the producer is subject to competitive pressures to keep his price 
low. But if competitive pressure is lacking, so that the manufacturer can set 
arbitrary prices and thereby impose a significant restraint of trade, his ability 
to effectuate resale price maintenance by a refusal to deal or any other device 
is undesirable.” 
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Thus, the refusal to deal remains an abstract, general right—exempt from 
express antitrust prohibition, but carefully circumscribed by the courts. They 
have distinguished between individual and concerted action to implement the 
right.” They have frowned on joint or conspiratorial refusals to deal when 
used as coercive weapons against outsiders.” They have condemned such con- 
spiratorial action as an unreasonable restraint of trade under section 1 of 
the Sherman Act,” and as an unfair method of competition under section 5 
of the Federal Trade Commission Act.“ They have barred a unilateral refusal 
to deal where used as part of an attempt to monopolize within the meaning 
of section 2 of the Sherman Act.” Nonetheless, the refusal to deal remains 
factually equivocal and legally neutral, relying for its validity on the business 
context in which it is used. Standing alone, the naked refusal to deal is neither 
intrinsically suspect nor wholly immune from antitrust controls. Where 
carried out through noncooperative methods by a company that is subject to 
effective price competition, in furtherance of nonconspiratorial, nonmonopo- 
listic ends, it remains a lawful method for achieving, preserving and extending 
business advantage. 

THE AGENCY DEVICE 


We come now to the third device by which the manufacturer might, in the 
absence of fair trade legislation, effectuate resale price maintenance: the agency 
plan or the del credere agency system.” Although the agreements in the Dr. 
Miles case were labeled “Consignment Contract-Wholesale” and “Retail 
Agency Contract,” the Court decided that no genuine agency existed.” 
Accordingly, its holding that the restrictive agreements before it were un- 
lawful restraints of trade both at common law and under the Sherman Act 
left undetermined the permissibility of maintaining resale prices by retailing 
goods through sales agencies. 

The question left open in Dr. Miles was settled temporarily by United 
States v. General Electric Co.” There the Government challenged General 
Electric’s system of distributing lamps as “merely a device to enable the 
electric company to fix the resale price of lamps in the hands of purchasers,” ™ 
and consequently as illegal under the Sherman Act. The company’s defense 
was that its distributors were bona fide agents who never had title to the lamps, 
that no restraints on resale price were imposed on purchasers from these 
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agents, and that the company was merely asserting its right to sell goods owned 
by it at the prices it chose.” 

General Electric sold its lamps either directly to customers or else through 
dealers whom it described as agents: large dealers, so-called B agents, of 
whom there were about 400; and about 21,000 local electrical retailers, whom 
it called A agents. These agents entered into contracts with GE, elaborately 
regulating the manner of handling, selling and paying for GE lamps. The 
lamps were sent to the agents on consignment, and remained the property of 
the company, subject to return upon demand. Sales could be made only to 
designated classes of ultimate consumers and only at prices established by the 
company. Proceeds from sales were held in trust for the company, for a 
monthly accounting, the agents being compensated by fixed commissions upon 
the lamps sold. Expenses of storage, sale and distribution were borne by the 
agents, as were losses from uncollectible accounts. GE paid insurance and 
taxes on the lamps, and the freight on its consignments to the agents, and 
assumed the risk for fire, flood, obsolescence and price decline. 

The Court noted that General Electric’s distribution plan was devised to allow 
the company to deal directly with its consumers, avoiding the possibility of price 
competition among middlemen. But it found that the distributors were genuine 
agents of the company, and asserted that “there is nothing as a matter of prin- 
ciple vor in the authorities which requires us to hold that genuine contracts of 
agency like those before us, however comprehensive as a mass or whole in their 
effect, are violations of the Antitrust Act.”® In 1949, in another antitrust 
proceeding, a Federal district court upheld the same agency arrangements even 
though GE’s patents had since expired.“ This decision points up the fact that 
the earlier General Electric case rested not on the special antitrust exemption 
afforded to patents but solely on the legality of the agency relationship between 
manufacturer and distributor. 

The decision in the General Electric case is significant in two respects: It 
affirms the legality of resale price maintenance by means of a distributor-agency 
system, even when the agents are otherwise independent dealers; and it indicates 
how closely a permissible agency system may resemble distribution through out- 
right sales to independent wholesalers and retailers. With regard to the legality 
of the agency system, it should be noted that the General Electric decision also 
affirmed the right of a patentee, as a normal incident of his patent privilege, to 
fix the prices at which the licensee will sell goods manufactured under the patent.™ 
Since a manufacturer has as legitimate a proprietary interest in his own goods 
as a patentee has over the subject matter of the patent, there is no good reason 
on principle why the manufacturer of the goods should not be able, like the 
patentee, to control the price at which his property is sold. Indeed, where an 
agency system is employed no property interest in the goods passes to the agent; 
whereas a patent licensee may have title to the goods manufactured by him 
under the license. It is reasonable enough that a producer should have the right 
to market his own products on any terms he deems fit, so long as he is subject to 
effective competitive pressure and his pricing decisions are made unilaterally. 
The General Electric decision simply sanctions a practicable method of giving 
effect to this right. 

General Electric does not delimit the sales arrangements that the Court is 
willing to recognize as falling within the category of bona fide “agency,” ™ but 
it does suggest that the term is broadly inclusive. It should, for instance, include 
an ordinary consignment sale. The GE arrangement verged on outright dealer 
ownership of the manufacturer’s products, for although GBH retained technical 
title to the lamps, the dealers were allotted many of the incidents of ownership. 
Thus they bore the risk of loss on delinquent accounts—a standard feature of 
the so-called del credere agency “—and on lamps lost, missing or damaged while 
in their custody. The agents also bore the expenses of storage, transportation, 
distribution, and sale; again indicia of purchase rather than bailment. 

It remains to consider the impact of United States v. Masonite Corp.” on the 
yeneral Blectric doctrine. In this case the Government sought an injunctien 
under the Sherman Act, alleging a combination in restraint of trade. Masonite 
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was a manufacturer and distributor of hardboard. Partly by threats of patent 
infringement suits, it persuaded other manufacturers and distributors who had 
been marketing hardboard under competing patents, to enter into so-called del 
credere agency relationships with Masonite. Masonite designated each of these 
competitors its “agent” and “del credere factor” to sell its products. The agents 
acknowledged the validity of Masonite’s patents, and agreed to sell and promote 
its products through their own sales organizations. Masonite set the selling 
prices and the terms of sale, and both Masonite and the agents bound themselves 
to observe them. The Court observed that in the absence of Masonite’s patents 
and the del credere agency agreements, the arrangement would amount to a price- 
fixing combination and hence a per se violation of the Sherman Act.” It con- 
ceded that the agreements made the distributors del credere agents of Masonite, 
and that “there is a proper area for utilization by a patentee of a del credere 
agent in the sale or disposition of the patented article’—-where “distribution is 
part of the patentee’s own business.” But Masonite’s distributors were also 
competitors, and the Court held that where a patentee “utilizes the sales organi- 
zation of another business—a business with which he has no intimate relation- 
ship—quite different problems are posed since such a regimentation of a market- 
ing system is peculiarly susceptible to the restraints of trade which the Sherman 
Act condemns. And when it is clear, as it is in this case, that the marketing 
systems utilized by means of the del credere agency agreements are those of 
competitors of the patentee, and that the purpose is to fix prices at which the 
competitors may market the product, the device is, without more, an enlargement 
of the limited patent privilege and a violation of the Sherman Act.” ” 

The court distinguished General Electric on the ground that GE’s purpose had 
been only to secure a patentee’s proper reward for his invention, while Masonite 
sought to destroy competition among competing patentees.” 

The Masonite case imposes no fatal restriction on the use of the agency device 
as approved in General BDlectric. The Court not only distinguished General 
Electric but expressly recognized the legality of the agency device in appropriate 
situations.” Sales agencies might well be, in some situations, the only prac- 
ticable way for a manufacturer to give effect to his right to market his product 
on his own terms. This right was accorded recognition by Colgate and it 
survived Beech-Nut; and there is no reason to believe that the Court in Masonite 
intended to extinguished it.” 

The Masonite opinion emphasizes that the evil of the agency device, as it 
operated in that case, was the elimination of price competition and competition 
in innovation among competing producers—a factor totally absent in General 
Electric. Professor Chafee has suggested that the whole process of marketing 
goods, from producer through distributor to ultimate consumer, is a unified oper- 
ation, in the control of which the manufacturer might well have a legitimate 





Td. at 274. 

61d. at 279. 

8° Thid. 

© Td. at 280-281. 

“21d. at 279. 

® It might be asked whether, as a matter of economic policy. the manufacturer should 
be able to impose price restrictions on otherwise independent dealers through the use of 
the traditional rules of agency. It may be that the independent merchant should be left 
free to exercise his own judgment in pricing his wares—such freedom being the essence of 
retail competition. This reasoning suggests what might be termed a “capital-dependency” 
test, for determining whether a contract purporting to make an independent retailer into 
a manufacturer’s sales agent should be recognized as a legitimate agency. If the independ- 
ent distributor bears the financial risk of mistaken judgment in his retailing activities, a 
wise competitive policy would by this logic permit him to reap the rewards of a sound 
exercise of judgment, including his decisions relative to pricing policies. On the other 
hand, if the distributor is heavily dependent financially on the manufacturer, so that a 
substantial portion of the financial risk of bad judgment is borne by the latter, the manu- 
facturer, under the capital-dependency test, would be allowed to impose his judgment, in 
regard to resale pricing policies, on the distributor. 

From an economic point of view, however, it seems more important to determine the 
extent of competition on the manufacturing level than to inquire into the capital depend- 
ency of the distributor-agents. As long as the manufacturer operates in an atmosphere of 
“free and open competition” there is little danger of arbitrary pricing or significant dealer 
eoercion. Moreover, in effectively competitive markets the desirability of affording the 
manufacturer protection for his goodwill, and the independent retailer a safeguard against 
loss-leader selling should counterbalance whatever element of coercion is involved in the 
agency relationship. 
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interest.” General Electric’s economic control of its goods was of this vertical 
variety and was implicitly approved by the court. But such control is a far 
ery from the horizontal pricing agreement between competing producers that 
was struck down in Masonite and other cases. Such horizontal control in- 
evitably restricts competition and in so doing contravenes the policy of the 
Sherman Act. There is no reason why agency arrangements lacking such 
restrictive economic effects should not be permitted. 

Thus it is that the agency distribution system remains an alternative device 
for effectuating resale price maintenance. The broad utilization of this device 
in General Electric survives Masonite, with the limitation that the system be 
vertical only and not eliminate horizontal competition. A likely further limita- 
tion is that the manufacturer establishing an agency system to be subject to 
effective price competition, for a producer with substantial market power could, 
by virtue of his ability to sstablish arbitrary resale prices, cause a restraint 
of trade. 

CONCLUSION 


Masonite clearly demonstrates the willingness of the court to disregard legal 
form in condemning restraints of trade that constitute significant deviations 
from the Sherman Act policy 

“So far as the Sherman Act is concerned, the result must turn not on the skill 
with which counsel has manipulated the concepts of ‘sale’ and ‘agency’ but 
on the significance of the business practices in terms of restraint of trade.” “ 

Nor is this subordination of legal form to economic effect confined to an agency 
context. In the light of recent decisions any resale price maintenance device 
might be condemned where it is used to achieve the regimentation of competing 
marketing systems, where it is used to achieve uniformity of price among com- 
peting producers, or where the manufacturer is not subject to significant competi- 
tive pressure on his pricing policies. As a consequence, a producer with dominant 
or even substantial market power might be unable, absent fair trade, to maintain 
resale prices by any means. 

On the other hand, unless repeal of the Miller-Tydings and McGuire Acts is 
taken by the courts to mean congressional condemnation of all forms of resale 
price maintenance—an unlikely prospect—the refusal to deal and the agency 
system, and possibly the equitable servitudes doctrine, would remain alternative 
devices for resale price maintenance. In that eventuality the demise of the fair 
trade laws with their “free and open competition” proviso would result in a net 
loss to price competition. Although the judicial emphasis on economic effect 
may be enough to prevent a producer with substantial market power from em- 
ploying the alternative devices, no decision has expressly set out the requirement 
that a manufacturer establishing resale prices via a unilateral refusal to deal 
or an agency system be subject to effective price competition. Beech-Nut might 
be construed to prohibit only the manufacturer's solicitation of active assistance 
by his dealers in policing a price maintenance system; and Masonite might be 
restricted to situations where there is a patent monopoly or a horizontal price 
agreement.” Consequently, it is possible that the alternative devices are avail- 
able even to a producer with substantial market power. But fair trade, with 
effective enforcement of the “free and open competition” proviso, would not be 
available to such a producer. And it is likely that the existence of “free and 
open competition” as an explicit condition of fair trade would serve as helpful 


% Chafee, Equitable Servitudes on Chattels, 41 Harv. L. Rev. 945, at 946-47 (1928): 
“The same development in standardized products which has led to equitable protection 
against unauthorized imitations of trade names or the physical appearance of articles has 
also made it desirable to producers that these standardized goods should pass to the ulti- 
mate consumers through well regulated channels, and oftentimes that they should be used 
by the consumers in such a manner as to aid in the maintenance of a complex marketing 
system. * * * Each ambitious se lle r by expensive advertising and a vast network of dealers 
creates in the public the habit of expecting a well remembered product of supposedly high 
uniform quality in a uniform guise at a uniform price for a unifrom quantity. Irregular 
and unauthorized departures from uniformity in any respect tear this pattern of thought 
and emotion which has been woven with so much trouble and cost, and tend to reduce the 
minds of the public to the confusion which preceded the marketing campaign. The same 
irrational causes which lead a consumer to select a given article may as easily divert him 
away from it to a competitor. * * * [The manufacturer wants], to make the intermediary 
transfers of title legally immaterial to the extent that they are in fact immaterial to his 
scheme, and to be able to treat the entire process of marketing his goods from the factory 
to the consumer as a unified transaction, in which successive sales are merely incidental 
breaks serving only a limited purpose w hich does not affect the reputation of his goods.” 

* United States v. Masonite Corp. (316 U. S. 265, 280 (1942) ). 

% See United States v. McKesson & Robbins, Inc. (122 F. Supp. 333, 339 (S. D. N. Y. 
1954) ), criticized in Note, 64 Yale L. J. 426 (1954). 
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precedent for limiting the alternative devices to situations where the producer is 
subject to effective price competition. 

At any rate, if more price competition is the goal, it appears wiser to insist on 
vigorous enforcement of the statutory requirement that price fixed commodities 
be in “free and open competition with goods of the same general class produced 
or distributed by others” ” rather than to advocate outright repeal of the fair- 
trade laws. It seems wiser—and politically more realistic—to demand extension 
of the “free and open competition” proviso to other forms of resale price mainte- 
nance rather than to urge the repeal of the only laws of which it is now an 
explicit part. 





[the Yale Law Journal, vol. 65, December 1955, No. 2] 
Farr TRADE AND THE ART OF PRESTIDIGITATION 
Walter Adams’ 


A recent article by Professor Herman in answer to an article of mine on the 
subject of fair trade’® prompts this reply. Since the record speaks for itself, I 
do not propose to comment on Professor Herman’s techniques of disputation. 


FAIR TRADE AND THE CONSUMER 


Professor Herman objects to my statement that the case against fair trade 
rests on highly questionable evidence.’ He does not consider it meaningful and 
accurate to say that, so long as there is effective competition among manu- 
facturers, fair trade is not likely to prove injurious to the consumer, but con- 
tends on the contrary that since fair-traded products “are frequently sold in 
markets of few sellers * * * significant factors are already at work tending 
to reduce the effectiveness of competition.” * 

Competitive conditions and structural characteristics vary, of course, from 
industry to industry, and only a case-by-case investigation can yield statistically 
significant results. However, we do have fragmentary evidence which sheds 
considerable light on the extent of competition among fair traded products and 
between fair-traded and non-fair-traded products. 

First, it is noteworthy that there are 11,842 manufacturers of nationally 
advertised, brand-name products in 43 industrial classifications listed by the 
Standard Advertising Register, and as table I indicates, the percentage of fair- 
trading manufacturers in each of these broad classifications is by no means 
staggering.” 


*® McGuire Act, 66 Stat. 632, 15 U. S. C. § 45 (5) (a) (2) (1952); Miller-Tydings Act, 
50 Stat. 693 (1937), 15 U. S.C. § 1 (1952). The history of the enforcement of these pro- 
visos has been discouraging. See note 6 supra. 

2 Associate professor of economics, Michigan State University. 

2Herman, A Note on Fair Trade (65 Yale L. J. 23 (1955)), criticizing Adams, Resale 
Price Maintenance : Fact and Fancy (64 id. at 967). 

* Herman, supra, note 1, at p. 23. 

4Id. at p. 25 

5 Hearings before the Antitrust Subcommittee of the House Committee on the Judiciary 
on Resale Price Maintenance (82d Cong., 2d sess., ser. 12, at 757 (1952)) (hereinafter 
cited as hearings). 
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TABLE I 
Number of 
manufac- Number of Percent of 
Industrial classification turers listed | fair trading | fair trading 
by standard manufac- manufac- 
advertising turers turers 
register 
PN ihn ods n adds is oa gendcodaapliicndinsbiiada 244 ll 4.51 
DI os icin npn sobataecbdadne aval Shan sebaedebeeaapalices 150 7 4. 67 
BI a eae emeaiea ee 158 8 5.06 
Furniture, floor covering, decorations, and upholstery _ _..---- 330 16 4.85 
IE ib Nic bhi ied Sack inn tdnaknsgnbabbildencnnzaded dented 337 33 9.79 
Household sae sachin deena tnah dip a:dipendellin ec neds then wlainiatdameeartae ibis 142 18 12. 68 
Si kicginncctccudedaudiuaneccusucntneccteoemee 553 82 14. 83 
oS RSS Te SPT ee ea ee 213 53 24. 88 
ST SONG hseiih dah cdi endothe eeeapetenba | 110 46 | 41. 82 
EE CE icchbivdncnsammibeiadenasadincesansirat aan 76 6 7.89 
ea a ate caries EEE | 137 3 2.19 
Cree ONE WOU s bcos ec tek dl bie csild ee a 59 4 6.7 
I I, ic dniciia hacia omapiicteennenacalame bam iantin 861 44 5.11 
Ee nccLaundénaionendheas setaaterigstaabalaaieasietnael 165 13 7.88 
a I A er ee as ES! EP | 251 7 2.79 
Women’s clothing and furnishings- -..............--.- wheel 741 5 0. 67 
POR COREE CI TOE, (8 5 dic icin po cncenccesenacesposmnes 335 16 4.7 
ee He CTE ccc cadenccoccccctesmnenctatastaarel 230 13 . 57 
DRE OCR ONe GG TRTNDGE. 6o ona ccd enn cwnecewWnncena | 295 9 3. 05 
BOR auld bduchsduawietd=dedcedstdenhbtesectunneuissbobnswania 250 5 2.0 
SINT, DUNNING CK. istnia tise ancien pcincsabbicnsennenamendé 248 37 14. 92 
AT ean an 402 61 15.17 
Proprietary medicines, drugs, chemicals, ete.................- 620 174 28 06 
Musical instruments, amusements, ete_............-...---.-.. 104 6 5.77 
Sporting goods.............-.. oinctaensntiniinbil<tleapicc seen teminndnialie 345 65 18. 84 
Watercraft, bicycles, and motorcycles__.................-----. 86 2 2 33 
GRONNING, GOO, Cts sao oss cok ok pi caneddwacabdoneinnkt 88 5 5. 68 
 CUIIIN: ORO. oi. isa os ckdenb cciinndsdé~natnbtble con 493 48 9. 72 
eR RE CIE. anne acd sostbaminsannetcassoennlinasmed 72 4 5. 56 
Se a |... vaca acacanceansdnckeneaseeinaes : 59 2 3.39 
EME: DUMNINUG Satdac ce coda cn cS licddns dLbncaaoandbdcadee’ 29 O hides uisciied 
OG I POON L.A? 5 casi insid dine Feit atedidab debates bea 25 5 20.0 
Oe nd 109 13 11. 93 
Automobile accessories....................-- Jedtdecguanaaseda | 354 78 22 03 
Building construction and material. ..............---...-..-.-- 601 12 2.0 
Paints, Varnisbes, G0 CnAMGW. . ~ 6 .cncic i cecnciinmntincnnacwas 175 17 9. 71 
Machinery and supplies. -..._.- Se hac a la ee ee 684 19 2 78 
Ge INES is oe Secnadacatescusdsyecusedaccssoetosacties 225 51 22. 67 
Mailorder Rs el ichths lS. I aes ith i iiaheestanall 36 O Ritnsunecanss 
NE SNR. ch in otinnndhiintnen ocuatdendntaenntntntaniia 338 | 3 . 89 
ee TE ote 287 9 3.14 
Livestock, poultry, and supplies_.....................- phe 204 10 4.9 
OOO 6. oo Wits Hint nin Grima cb eanibnae anda 621 ll 1.77 
Te, Ge SUL IOIE.2.. 5c alscteuadanseabeosenareeamee 11, 842 | 1,031 8.71 








Although table I probably understates the extent of fair trading (because it 
includes only broad industry categories), there is little evidence to support the 
contention that “it is nearly always impossible for one manufacturer to establish 
a system of vertical price fixing unless he can be sure that his competitors will do 
likewise. * * *”’° The recent abandonment of fair trade by some electric-ap- 
pliance producers and its retention by others is but another refutation of this 
generalization.’ 





*This is the statement of Corwin Edwards, quoted with approval in Herman, supra 
note 1, at 27. The facts of the market place simply do not substantiate the charge that 
“horizontal collusion in violation of the law has been an indispensable part of the move- 
ment for resale price maintenance.’ Ibid. In some lines there are more fair traded goods 
than in others, but in virtually all lines there are manufacturers who do not fair trade. 
Moreover, in a sharply increasing number of fields the fair trading manufacturer has to 
meet the price competition of private (or store-controlled) brands some of which are as 
national and as widely advertised as the manufacturers’ brands. In fact, there is evidence 
that many (if not all) fair trading manufacturers engage in price competition and refrain 
from a collusive or systematic ‘‘matching” of their competitors’ prices. See, e. g., Hearings, 
supra note 4, at pp. 123-126, 737-738, 779-780, 842. 

7 Westinghouse, for example, abandoned fair trade pricing on electric housewares and 
bed coverings. Wall Street Journal, Sept. 1, 1955, p. 2, cols. 2-4. Simultaneously, how- 
ever, it announced an increase in suggested retail prices on toasters from $19.95 to $21.95 
and on the sandwich grill and waffler from $29.95 to $31.95. The company also announced 
a projected increase on 10-inch fans from $15.95 to $16.95, on 12-inch fans from $26.95 
to $27.95, and on the Riviera model floor-type fan from $39.95 to $42.95. Ibid. 
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Second, many of the individual products that are generally fair traded are sub- 
ject to intense and effective competition among rival manufacturers. In its 1955 
Buying Guide, for example, Consumer Reports (a sharp critic of the fair-trade 
laws) lists 48 brands of toothpaste (not including tooth powder) tested in labora- 
tories. These brands, produced by 32 manufacturers, ranged in price from 7.8 
cents to 25 cents per ounce.* The same publication lists 52 brands of cleansing 
creams, produced by 38 manufacturers, ranging in price from 5 cents to 82 cents 
per ounce. Other data compiled by Consumer Reports indicate that there are 56 
brands of face powder, ranging from 9 cents to $1.20 per ounce; 56 brands of 
floor wax, ranging from 8 cents to 35 cents per ounce; 76 brands of toilet soap, 
ranging from 32 cents to $10.50 per pound of dry weight; 9 brands of portable 
typewriters, ranging from $76.85 to $119.67.” With regard to electrical appliances, 
the Sunbeam Corp. furnished the following data in a complaint against R. H. 
Macy & Co.: 

“Electric irons: 17 national brands and 22 private brands; price range 
from $3.45 to $21.90. 

“Electric toasters: 9 national brands and 12 private brands; price range 
from $2.98 to $26.50. 

“Electric mixers: 9 national brands and 6 private brands; price range 
from $18.75 to $76.41. 

“Electric shavers: 10 national brands and 1 private brand; price range 
from $15.50 to $39.75.” ™ 

Obviously, the degrees of concentration are different in each of the fore- 
going manufacturing fields. While economists might regard the concentration 
among typewriter manufacturers as excessive, it would require considerable 
temerity to question the effectiveness of competition among manufacturers of 
face powder, cleasing creams, toothpaste, and hundreds of other products that 
are generally fair traded. Again, I say, therefore, that so long as there is effective 
competition on the manufacturing level, we need not fear the impact of fair 
trade on the consumer pocketbook. For each manufacturer in his search for a 
larger segment of the market will try to make his price as attractive as possible 
to the consumer. As Brandeis said, a manufacturer subject to the rigors of 
competition “establishes his price at his peril—the peril that, if he sets it too 
high, either the consumer will not buy, or, if the article is nevertheless popular, 
the high profits will invite even more competition.” ” 

Third, it appears that fair trade opponents have seriously underestimated 
the competitive impact of private, store-controlled or distributor-controlled 
brands, some of which are heavily advertised and most of which are readily 
available to the price-conscious consumer. A survey by the Grey Advertising 
Agency, for example, yielded the following findings: 

“In the shoe field, both men’s and women’s, the shoe chains are account- 
ing for close to half of the total shoe volume. Most shoe chains feature 
their own brands exclusively. And they advertise these brands extensive- 
ly. Indeed the controlled brands of the shoe chains probably get more ad- 
vertising dolars than the total national advertising budget of the shoe 
manufacturers who have national brands * * *, 

“In womens’ girdles—a field having a number of strong brands advertised 
by manufacturers—we find that [in the Spokane, Wash,, market] Sears’ 
Charmode is first with 12.6 percent of consumer preference and Penney is No. 5 
with 6.6 percent. The store-controlled brands of girdles show a total of approxi- 
mately 21 percent of consumer preference * * *. 

“Macy’s reports that over 75 percent of its television volume is done on its 
own brands * * *, 

“In the candy field, the controlled—and advertised—brands of the chains 
probably outsell the nationally advertised manufacturers’ brands * * *, 

“Even in the food field, the store-controlled or wholesaler-controlled—and 
advertised brands—do a gigantic volume. The voluntary chains do just about 
as large a total volume as the corporate food chains * * *. The IGA label 
to cite a solitary example—the label of the Independent Grocers Alliance— 
apparently accounts for a $1 billion volume * * * 








8 Consumer Reports, 1955 Buying Guide Issue, December 1954, pp. 201-204. 

®Id. at 187-190. 

10 Hearings, supra note 4, at p. 779. 

111d. at p. 780. 

® Brandeis, Competition That Kills, Harper’s Weekly, Nov. 15, 1913, p. 10, reprinted 
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“Some 200 large retailers do a bit better than half of the total hosiery 
volume. Many, if not most, of these large retailers promote their own hosiery 
brands. These known brands of the large retailers have achieved a volume 
that certainly runs neck and neck with the total volume done by the manufac- 
turers’ advertised brands * * *.”* 

While these findings are not here offered as definitive or necessarily typical of 
all fair-traded products, they point up some relevant considerations in appraising 
the competitive impact of fair trade in the market place. 


THE FREE AND OPEN COMPETITION CLAUSE 


Professor Herman repeats the charge that the practical effect of the fair-trade 
laws is to nullify the antitrust prohibitions against horizontal price fixing. He 
contends that I do not adequately refute this claim, and that I come to grips with 
it only in oblique fashion by citing the ‘free and open competition” proviso in the 
statute. He refuses to regard the latter as a “crucial safeguard against ex- 
ploitation.” * 

First, my article cites numerous instances where horizontal conspiracies under 
the guise of fair trade have been successfully prosecuted as antitrust violations.” 
Both the Department of Justice and the Federal Trade Commission—perhaps be- 
cause of their ideological opposition to fair trade—have always scrutinized fair 
trade pricing with a fine eye, ever alert to prosecute forbidden horizontal ar- 
rangements. The enforcement record in this field is an obvious deterrent to a 
would-be violator of the antitrust laws and clearly minimizes the incentives for 
horizontal collusion. 

Second, while it is true that only a few court decisions so far have interpreted 
the “free and open competition” proviso, it is also true that the proviso is in the 
law and that the courts have the power to interpret it in an economically mean- 
ingful and realistic fashion. Significantly, the Supreme Court in the Old Dear- 
born case * rejected the argument that the phrase “fair and open competition” 
was fatally vague and indefinite. “Certainly,” said the Court, “the phrase ‘fair 
and open competition’ is as definite as the phrase contained in section 5 of the 
Federal Trade Commission Act, ‘unfair methods of competition,’ which this 
Court had never regarded as being fatally uncertain.” 

Professor Herman cites five cases to demonstrate the ineffectiveness of the 
statutory competition test.“ Interestingly enough, four of these cases were 
private litigations in which the legal and economic resources of such giants of 
industry as Sparklets Devices, H. Hollander, Sam Goody, and H. C. Drescher,” 
were mobilized to infuse meaning into the “free and open competition” clause. 
They failed, but the Federal Trade Commission sustained its burden of proof 
in the only governmental action cited by Professor Herman.” The record to 
date certainly does not justify dire predictions about the future, especially if 
the antitrust agencies were to expend as much energy in enforcing the “free 
and open competition” clause as they now devote to spearheading the drive for 
repeal of the Miller-Tydings and McGuire Acts. Unless and until the agencies 
attempt a broad-gaged and comprehensive enforcement program (as repeat- 
edly urged in my article), and unless and until they convincingly demonstrate 
that the clause is in fact unenforceable, we must continue to look upon “free 
and open competition” as a possibly useful weapon against consumer exploita- 
tion. 

Third, a more specific examination of the cases cited by Professor Herman 
shows that they are not as restrictive as they may seem at first blush. In the 
Kodak case, the Court said that a purchaser of color film “must be able to buy 
it from more than 1 manufacturer,”™ but it did not necessarily suggest that 


18 Hearings, supra note 4, at pp. 759-760. 

1% Herman, supra note 1, at pp. 23-24. 

1% Adams, supra note 1, at pp. 971-972. 

1%6Old Dearborn Distributing Co. v. Seagram-Distillers Corp. (299 U. S. 183 (1986)). 
The phrase “fair and open competition,” typically appearing in State laws, corresponds te 
the “free and open competition” proviso of the Federal law. 

7 Td. at 196. 

%3 Herman, supra note 1, at p. 26. 

19 Ronson Patents Corp. v. Sparklets Devices, Inc., 112 F. Supp. 676 (E. D. Mo. 1953); 
Schenley Distributors, Inc. v. H. Hollander Co., CCH Trade Reg. Rep., sec. 3154.23 (Mass. 
oupte. Ct. 1940) ; Columbia Records, Inc. v. Goody, 278 App. Div. 401, 105 N. Y¥. 8. 2d 
659 (1st Dept. 1951); Carstairs Distillers Corp. v. H. 0. Drescher Co., 106 N. Y. L. J. 
10, col. 3 (N. Y. Sup. Ct., July 1, 1941). 
en ‘aea1) Kodak Co. vy. TO, 158 F. 24 592 (2d Cir. 1946), cert. denied, 330 U. S. 

™1d., 158 F. 2d at 594. 
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only 2 manufacturers would be enough to meet the statutory competition test. 
Certainly, the Court in defining the market for color film as distinct from 
black-and-white film was more antitrust-minded than another court which re- 
eently defined the market for cellophane.” 

In the long-playing records industry, says Professor Herman, fair-trade pric- 
ing was upheld despite the fact that 4 firms produced 79 percent of the 1947 
output. Unfortunately, however, Professor Herman fails to point out that LP’s 
did not hit the market until 1947, that plaintiff Columbia Records never fair 
traded the conventional 78—-RPM records, and that it did not begin to fair trade 
LP’s until September 1950." Hence, the 1947 concentration statistics are of 
rather limited significance, particularly in view of the Court’s finding that by 
1951 there were 68 companies manufacturing long-playing records—companies 
which used “the same advertising mediums to reach customers in the same 
market” and which competed “in the sale of records of the same general class, 
such as symphonic records, classical soloists, and popular records. Many prom- 
inent artists, too, have made recordings for different companies, which record- 
ings are now available to the public.” ™ By 1953, we might add, there were prob- 
ably more than 100 manufacturers of LP’s and their competition was so intense 
as to contribute to a drastic reduction of the industry’s entire price structure. 

The automatic lighter case cited by Professor Herman, Ronson Patents Corp. 
v. Sparklets Devices, Inc.” was a patent infringement action wherein defend- 
ants counterclaimed charging plaintiffs with illegal monopoly and conspiracy in 
violation of the Sherman act. The fair-trade practices of Ronson were never a 
central issue in the case, and the Court never mentioned the “free and open 
competition” clause. The Court’s holding that the defendant had not established 
the existence of a monopoly, or damage resulting from plaintiff’s actions, fore- 
closed the fair-trade issue. 

Finally, with respect to the whisky industry, Professor Herman claims that 
the “free and open competition” clause was found to be no bar to fair trading 
despite the fact that the 4 largest firms produced 75 percent of the 1947 output.” 
In support of this claim he cites 2 cases, one of which was decided 6 years and 
the other 7 years before the 1947 concentration ratios were compiled.” Sig- 
nificantly enough, the cases cited by Professor Herman were decided at a time 
when the 4 largest producers accounted for only about 50 rather than 75 percent 
of the industry’s output. Moreover, in the year that the Carstairs” opinion 
was announced, the same Court denied an injunction to prevent violation of a 
fair-trade agreement because the plaintiff whisky manufacturer failed to deny 
defendant’s allegations that the products concerned were not in fair and open 
competition.” 

Obviously, if the “free and open competition” proviso is to be rejected as an 
inadequate safeguard against consumer exploitation, more convincing and uni- 
directional precedents shall have to be adduced. Precedents may be sparse, but 
the intent of Congress seems clear. For Senator Tydings, in discussing the 
eonstruction of the “free and open competition” proviso, emphasized that fair 
trade should be available only where there are enough manufacturers to protect 
the consumer through a regime of effective competition. Significantly enough he 
mentioned toothpaste and its many producers to indicate the kind of competition 
he had in mind.” 


22 United States v. BE. I. du Pont de Nemours € Co., 118 F. Supp. 41 (D. Del. 1953). See 

— wa & Mueller, The Cellophane Case and the New Competition, 45 Am. Econ. Rey. 
955). 

8 Columbia Records, Inc. y. Goode, 278 App. Div. 401, 403-404, 105 N. Y. S. 2d 659, 
662 (1st Dept. 1951). 

*Td. at 405, 105 N. Y. S. 2d at 663. 

25112 F. Supp. 676 (E. D. Mo. 1953). 

26 Herman, supra. note 1. at 25-26. 

27 See Schenley Dstributors, Inc. v. H. Hollander Co., CCH Trade Reg. Rep., sec. 3154.23 
(Mass. Super. Ct. 1940) ; Carstairs Distillers Corp. v. H. 0. Drescher Oo., Pe as me Bee 
10, col. 3 (N. Y. Sup. Ct., July 1, 1941). 

*% FTC, Report on Changes in Concentration in Manufacturing, 66—72, 138 (1954). The 
developments in the whisky industry between 1940 and 1947 indicate that, from a public 
policy viewpoint, it is vastly more important to proceed against mergers and acquisitions 
that substantially lessen competition than to squander inadequate resources on de minimis 
restraints in vertical pricing arrangements. 

* Carstairs Distillers Corp. v. H. OC. Drescher Co., 106 N. Y. L. J. 10, col, 3 (N. Y. Sup. 
Ct., July 1, 1941). 

® Calvert Distillers Corp. v. Leland Wine & Iiquor Stores, Inc., 105 N. Y. L. J. 2718. 
col. 1 (N. Y. Sup. Ct., June 17, 1941). 

% See the debate on what became the Miller-Tydings Act, a rider to H. R. 7472. 81 
Congressional Record 7495 (1937). 
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THE BATTLE OF THE SURVEYS 


Professor Herman disputes my contention that the “battle of the surveys” has 
been inconclusive. He avers that “in virtually every instance of a survey carried 
out by reasonably disinterested parties, the spotty individual studies point to the 
price increasing or stabilizing effects that we would expect on theoretical 
grounds.” The following statements by leading opponents of fair trade (who 
may qualify as “reasonably disinterested parties”) cast doubts on this general- 
ization. 

H. Graham Morrison, former Assistant Attorney General in charge of the Anti- 
trust Division and an outspoken critic of fair trade (who, incidentally, is cited 
with approval by Professor Herman),” conceded before a congressional commit- 
tee that: 

“Various so-called surveys or studies have been made concerning the effect of 
resale price maintenance on the consumer’s pocketbook. Some of these surveys, 
run under the aegis of ‘fair trade’ proponents, purport to show one result, while 
others, which have been made on a local seale by its opponents, show diametri- 
cally opposite results. This is to be expected, by reason of the nature of the 
problem and the difficulty of being certain that a particular survey has consid- 
ered all the pertinent problems. So far as I am aware, no study has been made 
on a wide enough basis to give definite proof of any kind.” ™ 

Similarly, Prof. E. T. Grether, dean of the school of business administration at 
the University of California and a persistent critic of fair trade (who is also 
cited with approval by Professor Herman) * testified : 

“In the United States there has not been a sufficiently long period of experi- 
ence under relatively normal market conditions to appraise the full effects of 
resale price maintenance implemented by the nonsigner’s clause. * * * Jét is 
important to know that we actually know very little in this country in a meas- 
urable sense concerning the full effects of resale price maintenance over a period 
of years in normal times. The more important effects of resale price mainte- 
nance are in the nature of secondary and long-run repercussions. We have not 
had adequate evidence of these effects in this country.” ” 

Finally, Dun & Bradstreet, whose integrity as an information-gathering agency 
has not, to my knowledge, been impugned by anyone, is quoted as saying: 

“Our position is that it is virtually impossible, through a survey, to establish 
the precise effect of fair-trade laws on the consumer’s pocketbook. As Mr. Idle- 
man points out, the first phase of the job—that of determining how much of the 
consumer’s dollar is spent for fair-traded items—is in itself a stupendous task. 
Even if it were feasible to complete that phase, it would mean little unless we 
could then establish what effect the pricing of fair-traded items has on the prices 
of non-fair-traded items. We see no way to do that.”™ 

Clearly, conservative analysis of the fair-trade issue must rest on evidence 
other than that now available through the survey method. 


LOSS-LEADER SELLING AND CONSUMER RATIONALITY 


Professor Herman disputes my contention that price cutting in non-fair-trade 
areas merely indicates that loss-leader selling exists, and that some consumer 
bargains may be offset by lemons. “Such an assertion,” he says, “rests on an 





% Herman, supra note 1, at 27-28. 

81d. at 26, n. 16. 

% Hearings, supra note 4, at 42. 

*% Herman, supra note 1, at 28 n. 24. 

6 Hearings, supra note 4, at 555. 

* Id. at 744-745. The dilemma of the Nielsen study to which Professor Herman refers 
is no dilemma at all. According to the Bureau of Education on Fair Trade (for whom 
the Nielsen study was made), the study showed that the fair-trade price in the fair-trade 
States tended more often than in the nonfair trade States to become the maximum as well 
as the minimum price. Thus, according to the Nielsen findings, the overall weighted 
average price was higher in the non-fair-trade States, despite the quite reasonable assump- 
tion that some retail outlets in these States charged substantially less than the fair-trade 
price for 1 or more of the 26 articles surveyed. The Nielsen findings are corroborated 
by Herman C. Nolen, vice president of McKesson & Robbins and a supporter of fair trade. 
‘“‘We keep a fairly accurate record of our prices,” says Mr. Nolen, “and they are not any 
lower in the non-‘fair trade’ than they are in the ‘fair trade’ States.” Conference Board 
Economie Forum, The “Fair Trade” Question 36 (1955). Then, citing the figures of Bli 
Lilly & Co., Mr. Nolen claims that drugstores in the fair-trade States operate “on slightly 
lower margins” than their counterparts in the non-fair-trade States, although the “differ- 
ence is not significant.” Id. at 37. Admittedly, these are claims by avowed supporters of 
fair trade, but we can hardly refute them by dismissing them. We cannot act like the 
chess player who wins the game by sweeping his opponent’s pieces off the board. 
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assumption of consumer irrationality which is least appropriate for precisely 
those persons to whom a unit of money has the most significance.” * 

Consumer belavior during the “massacre on 34th Street” (the brief period of 
price cutting which followed the first Schwegmann decision)” does not inspire 
much confidence in the consumer’s rationality or his ability to separate bargains 
from lemons. For example, on June 4, 1951, the trade journal Retailing Daily 
reported that: 

“The thousands of consumers who came to housewares sections of New York 
stores to buy Toastmasters and Mixmasters last week stayed to buy a lot more, 
from can openers to sauce pans, and most of these at regular prices. ‘The elec- 
trics may have been phenomenal,’ one (department store) buyer grinned, ‘but 
you should have seen some of the garbage we were able to get rid of.’ ” ” 

On June 3, 1951, Edward Davidson, chairman of the board of Bloomingdale’s, 
was quoted as saying: 

“It hasn’t taken long for retailers to realize that Macy’s had no intention of 
broad, general price cutting, but merely picked a group of famous names and 
miscellaneous items for their publicity to give the impression that everything was 
now cheaper.” * 

On June 9, 1951, Business Week reported : 

“A salient fact about the price cutting in New York is that almost all of it has 
been on fair-traded items. In other words, price cutting in New York has been 
largely a promotional deal. When people have been pulled into the stores on the 
strength of bargains, they have bought a lot of other things, too. * * * 

“In New York the ‘price war’ promptly pushed department stores sales 
up 25 percent over the same week a year ago, And it wasn’t only fair-traded 
goods that moved over the counter. Once you get people in the mood to buy, 
everything doesn’t have to go at bargain prices.” “ 

Consumer “rationality” is often no more than a convenient assumption in 
economics texts, and anyone who believes that the consumer confines his pur- 
chases exclusively to loss-leaders must find it rather difficult to explain the 
popularity of loss-leader selling. 


ALTERNATIVES TO FAIR TRADE 


Professor Herman contends that there are “other methods available for pre- 
venting monopolization of the distributive mechanism which do not require the 
throwing out of the baby (current competition in distribution) with the bath 
water (loss-leaders).” “ 

Unfortunately, neither Professor Herman nor the Attorney General’s Com- 
mittee “ indicates what these methods are nor how effective they are likely to 
be. Significantly enough, the Miller-Tydings Act was passed in 1937 precisely 
because the antiprice discrimination statutes had proven woefully inadequate, 
and one of the strongest arguments for the McGuire Act in 1952 was the hap- 
hazard enforcement of the Robinson-Patman Act (which, by the way, the 
Attorney General’s Committee proposed to weaken further in a number of im- 
portant respects).“ Certainly, Professor Herman’s optimism about such laws 
as the Robinson-Patman Act stands in sharp and puzzling contrast to his pessi- 
mistic appraisal of the enforcement possibilities of the “free and open com- 
petition” proviso, which has had a shorter and perhaps less decisive history. 

In my article I did not argue, nor do I now argue, that fair trade is an un- 





8 Herman, supra note 1, at p. 28. 

® Schwegmann Bros. v. Calvert Distillers Corp., (341 U. S. 384 (1951)). 

coe supra note 4, at p. 751. 

#1Id., at pp. 751-752. A revealing aspect of the post-Schwegmann price-cutting flurry 
is the rapidity with which it petered out. By June 25, 1951, several Dun & Bradstreet 
field offices “indicated a waning of activity and interest in price cutting of fair-traded 
merchandise in their communities.” See oe prepared for the Joint Committee on the 
Heonomie Report and the Senate Select Committee on Small Business, Prevalence of Price 
Cutting of Merchandise Marked Under Price-Maintenance Agreements May 28 through 
June 25, 1951, 82d Cong., Ist sess., at vil (1951). Long before the McGuire Act was 
gamed, therefore, the initial enthusiasm about price reductions had attenuated. The New 

ork price war, it seems, was probably due more to the swollen inventories of wholesalers 
and retailers than to the Schwegmann decision, and it would be post hoe ergo propter hoc 
to attribute any causal relationship between the decision and the price war. ee Adams, 
The Schwegmann Case: An Economic Comment (15 U. Det. L. J. 18, 15 (1951)). 

48 Herman, supra note 1, at p. 29. 

“ Report of the Attorney General’s National Committee To Study the Antitrust Laws, 
pp. 149-155 (1955). 

#*1d., at pp. 155-221. 
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equivocal blessing or that it represents the best way of facing up to the loss- 
leader problem. My position was and is that, until a better solution is found, 
the fair-trade laws, together with vigorous and effective enforcement of the 
“free and open competition” clause, offer the most promising compromise of 
the conflicting considerations surrounding an admittedly knotty problem. 


ALTERNATIVE FORMS OF RESALE PRICE MAINTENANCE 


With respect to vertical integration, consignment selling, agency, and refusal 
to deal, Professor Herman contends that there are disadvantages to each of these 
“alternative devices for maintaining resale prices, which make them less than 
perfect substitutes for fair trade.” “ 

The generalization raises a number of questions. First, if these alternative 
devices are less effective than fair trade, why do they account for a far larger 
annual sales volume than does fair trade?“ Second, assuming that the alter- 
natives are more expensive than fair trade, are we to condone the alleged vices 
of resale price maintenance when it costs the manufacturer (and hence the con- 
sumer) more, but condemn resale price maintenance when it costs the manu- 
facturer (and hence the consumer) less? Third, if fair-trading manufacturers 
possess the market power that Professor Herman assumes, would the allegedly 
higher cost of the alternatives be an effective deterrent to adoption of resale 
price maintenance techniques other than fair trade? Fourth, if the alterna- 
tives are more costly than fair trade, would not the repeal of the Miller- 
Tydings and McGuire Acts disadvantage smaller manufacturers who would 
then find it more difficult than their more powerful rivals to protect trade- 
marks and brand names? Fifth, is it accurate to say that an effectively policed 
fair trade system is less costly to the manufacturer than, say, a simple refusal 
to deal? (According to Herman C. Nolen, executive vice president of Mc- 
Kesson and Robbins, it costs approximately $5,500 just to notify distributors 
and retailers of a fair trade price change.” Sixth, why are newspapers, maga- 
zines, and periodicals sold on consignment rather than fair traded? What 
intrinsic market forces would make it less convenient and more costly to sell 
Colgate toothpaste on consignment than Life magazine? Of course, not each 
of the fair-trading industries or each of the fair-trading manufacturers would 
find the alternative devices readily available and effective substitutes for fair 
trade. Nevertheless, the facts remain that the economic effect of all forms 
of resale price maintenance is virtually the same, that fair trade today is 
quantitatively less pervasive than alternative resale price maintenance tech- 
niques, and that in the event of the MeGuire Act’s repeal, the alternative de- 
vices would surely be extended to some, if not all, industries now covered by 
fair trade. Finally, it is an incontrovertible fact that fair trade is explicitly 
subject to a “free and open competition” safeguard while the alternative devices 
are not.” 


4 Herman, supra note 1, at pp. 30-31. 

“In this connection, it is noteworthy that the Federal Trade Coommission recently cited 
the following figures to indicate the growth of forward vertical integration in the American 
distribution system : 


“Percent 
“Sales to or through own wholesale or retail branch stores__......--------.--..- 24.5 
Sales to other wholesalers, jobbers, or retailers_.._.cc.......--..---..----..-.- 44.7 
Salen, tt @Gmammnaes BS CORRE ccnsimcbenacinmsirncpeiagliciondumeriiiaianeldininmmiirassl al 1. ¢ 
Beles Cl TEUStrIN: GHG GENGE PRIEU MEGtT cee ecasn en canaseeaelaeee 26.0 
Wappen: Wa oS ook cli sb bin tna sedihg pb bihennsitieeneontinnsel 3. 2” 


Eastman Kodak Co., docket No. 6040 (8 CCH Trade Reg. Rep., par. 25291, at 35422 n. 24 
(FTC Jan. 6, 1955)). Speaking through Chairman Howrey (an avowed and unrelenting 
critic of fair trade), the Commission then took “judicial notice of the fact that many 
manufacturers are partially integrated and engage to a lesser or greater degree in some 
form of wholesaling or retailing activity. In fact, the volume of direct selling,” said the 
Commission, “has reached tremendous proportions. This is so of manufacturers who 
‘fair trade’ as well as with others. As a matter of fact, the practice of selling exclusively 
through the ‘regular channels’ of distribution is almost becoming the exception rather 
than the rule.” The Commission then concludes—and significantly so—“Sound business 
or economic reasons may justify such methods of distribution.” Id., at pp. 35422-35423. 
This is the statement of a Commission which has consistently and vigorously opposed fair 
trade as a method of resale price maintenance. 

48 Conference Board Economic Forum, The “Fair Trade” Question 39 (1955). 

# The “free and open competition” proviso currently sets forth an explicit control stand- 
ard which is potentially applicable to all forms of resale price maintenance. It is, in a 
sense, an unequivocal expression of national policy on which the courts may rely not only 
in appraising fair trade practices but also in ruling on the legality of alternative resale 
price maintenance techniques. With the repeal of the Miller-Tydings Act, this standard 
would, of course, be wiped off the books. 
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CONCLUSION 


Perhaps it is well to reiterate what should have been apparent—that my 
article was not an unqualified endorsement of fair trade in all industries, under 
all conditions, and in disregard of competitive considerations. One does not 
have to be a fanatic exponent of fair trade to concede that the case against 
fair trade has been vastly exaggerated, that the evidence against fair trade is 
ambiguous, and that fair trade—so long as it is practiced in an atmosphere of 
genuinely free and open competition—tends to safeguard the consumer against 
exploitation, protect the retailer against loss-leader selling, and permit the 
manufacturer to defend his trademark and distributive system. Granted that 
fair trade is not the happiest formula for achieving these goals, it nevertheless 
is the most effective technique so far proposed. Certainly, if fair trade is to be 
condemned for its allegedly deleterious effects, consistency requires that we 
condemn other forms of resale price maintenance that produce the same effect. 

As a member of the Attorney General’s Committee I could not join in the 
majority recommendation for repeal of the Miller-Tydings and McGuire Acts, 
which contain the “free and open competition” safeguard, without a similar 
recommendation concerning alternative forms of resale price maintenance, 
which are quantitatively more significant and which are not subject to the same 
safeguard. In my view, the drive to repeal the fair trade laws is a dead end 
pursuit for the understaffed and inadequately financed antitrust agencies. More 
telling blows can be struck in the cause of competition by a strict enforcement 
of the “free and open competition” standard with respect to all types of vertical 
pricing arrangements, by actively prosecuting mergers that substantially lessen 
competition, and by ferreting out conspiracy and monopoly on the manufactur- 
ing level. 

Mr. Mack. The first witness this morning is our colleague and mem- 
ber of the Committee on Interstate and Foreign Commerce, the Hon- 
orable Torbert H. Macdonald. Mr. Macdonald, we will be glad to 


hear you at this time. 


STATEMENT OF HON. TORBERT H. MACDONALD, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS 


Mr. Macponatp. Mr. Chairman and members of the Subcommittee 
on Commerce and Finance, I am grateful for the opportunity extended 
to me by your committee to present my views on my bill, H. R. 11264, 
which amends the Federal Trade Commission Act, so as to equalize 
rights in the distribution of identified merchandise. 

Throughout our history, the American people have pinned their 
faith on two great principles, the principle of a free competitive 
economic system as the mainspring of the progress of our people and 
the principle of fair play. Both of these find legal expression in the 
antitrust laws which have set the rules for healthy competition for 
nearly 70 years. Of course, these laws have had to be modified and 
expanded as economic conditions and marketing practices were 
changed, as new problems for manufacturers and distributors arose. 
We stand at such a point today. Fair trade has been undermined to 
such a point that it has become almost totally ineffective. We must 
take vigorous steps to make it function as it should, as a strong weapon 
against unfair competition. 

The fair-trade legislation of the various States, backed by the Fed- 
eral fair-trade law popularly known as the McGuire Act, was intro- 
duced in most States in the 1930’s. It was designed particularly to 
protect, small retailers from the ruthless and unfair competitive prac- 
tice of chainstores and other large retail outlets of using a well known 
trademarked article as a loss leader. These merchants were selling 
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such articles often at or even below cost, in order to attract customers 
who then could be charged higher prices on other goods once they 
had been lured into the store. Under the fair-trade laws of most 
States, once a manufacturer had signed an agreement with a single 
retailer within the State not to sell at retail the trademarked product 
of the manufacturer below a specified price, no dealer in the State is 
permitted to sell this trademarked oe at any lower price. The 
first such law was passed in California in 1931. The number of 
such State laws increased rapidly to the point where all States except 
Missouri, Texas, and Vermont (and the District of Columbia) had 
fair-trade laws on the statute books. However, in recent years in 
numerous court cases, the nonsigner clause in the fair-trade laws— 
which binds a retailer not to sell a trademarked item at less than 
stipulated price even if he did not sign a contract to this effect him- 
self—has been challenged. In 18 States, the State supreme courts 
declared this nonsigner clause unconstitutional. This has naturally 
seriously weakened the effectiveness of fair trade even in those States 
where the courts have upheld State fair-trade acts. 

A second blow to fair trade, following these actions by State courts, 
was the announcement by a considerable number of manufacturers 
that they were abandoning fair-trade-price policies. Of these, the 
announcement of General Electric Co., long a stalwart supporter of 
fair trade, on February 26 of this year was the most serious, particu- 
larly since it was quickly followed by similar announcement by such 
varied companies as Sunbeam Corp., Schick Corp., Toastmaster divi- 
sion of McGraw-Edison, Inc., Ronson Corp., and Royal McBee Corp., 
makers of Royal typewriters. The General Electric announcement 
was so significant that I should like to quote two paragraphs from 
it: 

Court after court has expressed its lack of sympathy with fair trade, and its 
disagreement with the legislative judgment which led to the passage of the fair- 
trade laws. A total of 14 State supreme courts have also declared their stat- 
utes unconstitutional in whole or in part. These decisions, combined with 
Missouri, Texas, Vermont, and the District of Columbia where fair-trade acts 
were never passed, create a total of 18 vast and commercially important non- 
fair-trade areas which adjoin fair-trade States and greatly compound the 
difficulties of equitable enforcement at their borders. Moreover, mail-order 
businesses, operating from the shelter of these non-fair-trade areas, recently 
have been permitted to riddle the price structure of fair-trade States by adver- 
tising, offering for sale and selling products to residents of these States below 
fair-trade prices. Finally, in some fair-trade States it has become increasingly 
difficult to secure adequate penalties to enforce compliance. Not infrequently 
punishment for violations of an injunction is either refused, or is so mild it 
does not serve as a deterrent in the future. 

All these facts are clearly evidence from our study of the recent trend of the 
over 3,000 fair trade cases instituted by us in the past 5 years, the thousands 
upon thousands of investigations undertaken, tabulated and acted upon, and the 
hundreds of contempt proceedings brought to enforce compliance with court 
orders. Current experience shows that despite the magnitude of these continuous 
efforts, we can no longer uniformly establish and effectively. protect our fair 
trade price structure in the manner originally contemplated by the fair trade 
laws. As a consequence, those who have signed fair trade contracts or volun- 
tarily observed our fair trade prices have been placed in an untenable com- 
petitive position. This is especially true when they are located adjacent to the 
non-fair-trade areas or in States where violators have freely flaunted court in- 
junctions or to which they have targeted mail order operations. 


This quotation indicates very clearly, it seems to me, the crucial 
problems involved for small companies the country over as a result of 
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these court decisions and the consequent loss of faith in fair trade by 
manufacturers and dealers alike. Particularly now, in a period of re- 
cession, we must fear more than ever that many companies will be- 
come increasingly ruthless and unscrupulous merchandising their 
products. Small business is gravely imperiled. We have become 
aware that, week after week, the number of business failures has been 
increasing. In March of this year business failures totaled 1,495, 21 
percent + he February, 12 percent above March 1957 and higher than 
any month since 1933, except for January 1939. Over half of these 
failures, 750 in all, were in the retail trades. This compares to 672 
retail failures in March 1956. In addition to this rise in the number 
of business failures should be mentioned the continued increase in 
the number of mergers in business, whereby small firms are swallowed 
up and power of large business is extended. 

A crisis is at hand and prompt action is imperative if we are going 
to reverse these ominous trends. If my bill is enacted into law it 
will provide businessmen with the assurance they need that the brand 
einen which is the small-business man’s bread and butter will 
not be used as unfair loss leaders by their giant competitors. H. R. 
11264 is designed to restore fair trade to its rightful place as a pro- 
tective shield for small business. 

My bill makes a fresh approach to the problem of fair trade. In 
contrast to the earlier fair-trade legislation which has precipitated 
such an endless series of court controversies, the current bill does not 
require either a signed fair-trade contract or the operation of the non- 
signer clause. Instead this bill provides specifically that the manufac- 
turer or distributor of trademarked or trade name merchandise, called 
a “proprietor” (i. e. one who identifies merchandise manufactured or 
distributed by him by the use of his trademark or trade name), may 
lawfully— 
establish and control by actual notice to his distributors stipulated or minimum 
resale prices of his merchandise in commerce which is in free open competition 
with articles of the same general class produced by others. He may so establish 
schedules of resale prices differentiated with reference to any criteria not other- 
wise unlawful. Such schedules may be changed from time to time by actual 
notice to distributors having acquired his merchandise with actual notice of 
any established resale price. 

This is the heart, and soul of the act. 

Let us examine this a little further. Actually this act, although 
providing a new legal framework for fair trade, is not creating a 
precedent by giving manufacturers a right to establish resale prices 
on their own brands. This right already exists for many manufac- 
turers who choose to adopt certain methods of distribution, such 
as maintaining their own retail outlets, adopting dealer franchises, or 
consignment selling. This bill simply extends this right to manu- 
facturers who sell their brands primarily through the thousands 
and thousands of small, independent retail stores throughout the 
length and breadth of this land. 

This is, I would add, purely permissive legislation. It does not 
require any manufacturer to establish resale prices on his trademarked 
products. Some undoubtedly will; others will not; and there will be 
competition between both. 

I want to stress that word “competition.” You will note that 
this bill provides for the right to maintain specified retail prices only 
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where such merchandise “is in free, open competition with articles of 
the same general class produced by others.” Thus a manufacturer 
with a monopoly in a product may not establish a resale price en- 
forcible under this law. 

In short this bill merely permits manufacturers of trademarked 
products to establish and enforce on a national scale specified prices 
on such products by the simple device of providing notice to the 
dealer of such minimum prices. Such notice may be imparted by 
mail, or through advertising, or through notice attached to merchan- 
dise or its containers, or imparted orally. 

If such a resale price established by the manufacturer were vio- 
lated, any person “suffering or reasonably anticipating damage” from 
such violations of established resale prices could sue in any State or 
Federal court of competent jurisdiction. This could be a competitor 
of the retailer violating this law, or even the manufacturer of the 
trademarked article. 

This legislation will, I am thoroughly convinced, help counter- 
balance the economic forces which are operating constantly to grind 
down to extinction the small, independent retailer. It will help the 
small-business man compete against his large competitor. It will 
encourage young men of initiative who want to run their own busi- 
ness to go into business for themselves without the fear of bein 
crushed by overwhelming competition before they are fairly started. 
It would help well-run small businesses to survive and prosper by 
curbing the price wars that turn popular brands into profitless goods 
that no one wants to handle. 

We have seen in the past few weeks a lot of reports that fair trade 
is, if not already dead and buried, at least in a very perilous state 
and unlikely to survive much longer. It will be a sad day, I am 
convinced, if fair trade is permitted to disappear. In fact, I am 
thoroughly persuaded that we must not merely prevent fair trade 
from dying, but through legislation such as I have introduced brin 
fair trade to the point where it can truly operate effectively seed 
efficiently as an integral part of our body of antitrust law designed to 
prevent unfair competition, stimulate our free economy, and help 
this country grow. Therefore, I commend this bill to this committee 
and strongly urge its approval. 

Mr. Mack. We appreciate your appearance, Mr. Macdonald, and 
the testimony you have given in support of your bill. 

Mr. Macvonatp. Thank you, Mr. Chairman. 

Mr. Mack. Our next witness this morning will be Mr. Herman 8S. 
Waller, legal counsel, National Association of Retail Druggists. 

Mr. Waller, we welcome you. 


STATEMENT OF HERMAN S. WALLER, LEGAL COUNSEL, NATIONAL 
ASSOCIATION OF RETAIL DRUGGISTS 


Mr. Water. Thank you very much, Mr. Chairman and gentlemen 
of the committee, my name is Herman S. Waller of the law firm of 
Waller & Waller. 

I am a member of the Illinois and Florida bars with offices at 32 
West Randolph Street, Chicago, Il. 

For over 25 years I have represented the National Association of 
Retail Druggists as its general counsel. 











356 FAIR 'TRADE 


Mr. Mack. Mr. Waller, may I ask if we have copies of your 
statement ? 

Mr. Waiter. You have copies of the extended statement, but these 
are comments on the extended statement, and I might have to vary it 
because of the various things that transpired in the last week. 

Mr. Mack. Very good. 

You understand that you have all the time that you desire? 

Mr. Water. Thank you, Mr. Chairman. I will be at your service 
at any time. 

The association represents the Nation’s retail drugstore owners 
with an active membership of over 34,000 independent retailers, and 
by affiliation with State and city pharmaceutical associations repre- 
sents almost every drugstore owner in the United States. 

On behalf of these community servants, the retail druggists and the 
tens of thousands of their employees and families, proponents of this 
measure, I have prepared for your consideration an extended state- 
ment entitled “Resale Price Maintenance on Identified Merchandise 
and the State Fair Trade Laws.” 

Mr. Chairman, at this time I respectfully request leave to file for 
the record of this hearing this extended statement. 

Mr. Mack. I do not know whether we have room for it or not. 

(The statement referred to is as follows :) 


RESALE PRICE MAINTENANCE ON IDENTIFIED MERCHANDISE AND 
THE STATE FAIR TRADE LAWS 


A brief submitted to the Interstate and Foreign Commerce Committees of the 
United States Congress in behalf of a resale price maintenance measure by 
Herman §8. Waller, legal counsel to the National Association of Retail 
Druggists, Chicago, Ill. 

INTRODUCTION 


In support of a measure which seeks to legalize resale price maintenance on 
identified merchandise on the Federal level, the following memorandum is respect- 
fully submitted : 

My name is Herman §. Waller, of the law firm of Waller & Waller. I ama 
member of the Illinois and Florida bars with offices at 32 West Randolph Street, 
Chicago, Ill. For over 25 years, I have represented the National Association of 
Retail Druggists as its legal counsel. The association represents the Nation’s 
retail drugstore owners with an active membership of over 36,000 independent 
retailers, and by affiliation with State and city pharmaceutical associations 
represents almost every drugstore owner in the United States. 

In behalf of these community servants, the retail druggists, and the tens 
of thousands of their employees and families, I shall endeavor to present for 
your consideration the reason for the enactment of this measure. 

For a coordinated understanding of the aim and purpose of this measure the 
material submitted will of necessity transcend the legal concepts, to which I 
intended to apply myself exclusively with those of economic, social, and political 
aspects, and will be divided into eight parts as follows: 

Part 1. The bills, and a section-by-section analysis. 


H. R. 10527. 
A section-by-section analysis of the measure. 


Part 2. The concepts involved. 


Legal. 
Economic and social. 


Part 3. The reasons for the enactment of this measure and what it is designed 
to accomplish. 

Part 4. The historical background for resale price maintenance before and 
after the enactment of the State fair-trade laws. 
_ Part 5. The scope and bases of the State Fair Trade Acts. 
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Part 6. Issues contemplated to be raised by the opposition to this measure. 
Part 7. Selected comments by judges, legislators, Government officials, econo- 
mists, and business leaders concerning resale price maintenance as it affects 
competition in the market place. 
Part 8. Conclusion. 
Parr I 


[H. R. 10527, 85th Cong., 2d sess.] 


A BILL To amend the Federal Trade Commission Act, as amended, so as to equalize rights 
in the distribution of identified merchandise 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That it is the purpose of this Act to recog- 
nize the legitimate interest of the manufacturer or wholesaler who identifies 
merchandise manufactured or distributed by him in stimulating demand for his 
identified merchandise through effective distribution to ultimate consumers; to 
equalize rights in the distribution of identified merchandise, by affording the 
small manufacturer or small wholesale distributor of identified merchandise in 
free and open competition with articles of the same general class produced by 
others an opportunity to compete on more nearly equal terms with the large man- 
ufacturer or distributor who can afford to control the distribution of his mer- 
chandise through his employees and consignees, and by affording the small re- 
tailer an opportunity to compete on more equal terms with the large retailer, and 
to that end to permit manufacturers or wholesalers of identified merchandise 
in such free and open competition to maintain upon their merchandise prices 
which are adequate to enlist the active efforts of distributors, at all necessary or 
appropriate stages of distribution, and which are low enough to compete effec- 
tively with other goods adopted to serve the same needs of ultimate consumers. 

Sec. 2. Section 5 (a) of the Federal Trade Commission Act, as amended, is 
hereby amended to read as follows: 

“Sec. 5. (a) (1) Unfair methods of competition in commerce, and unfair or de- 
ceptive acts or practices in commerce, are hereby declared unlawful. The Com- 
mission is hereby empowered and directed to prevent persons, partnerships, or 
corporations, except banks, common carriers subject to the Acts to regulate 
commerce, air carriers and foreign air carriers subject to the Civil Aeronautics 
Act of 1938, and persons, partnerships, or corporations subject to the Packers 
and Stockyards Act, 1921, except as provided in section 406 (b) of said Act, 
from using unfair methods of competition in commerce and unfair or deceptive 
acts or practices in commerce. 

“(2) Nothing contained in this Act or in any of the Antitrust Acts shall render 
unlawful any notices provided in paragraph 5 of this subsection or any contracts 
or agreements prescribing minimum or stipulated prices, or requiring a vendee 
to enter into contracts or agreements prescribing minimum or stipulated prices, 
for the resale of a commodity which bears, or the label, dispenser, or container 
of which bears, the trademark, brand, or trade name of the proprietor, producer, 
or distributor of such commodity and which is in free and open competition with 
commodities of the same general class produced or distributed by others, when 
notices, contracts, or agreements of that description are lawful or effective as 
applied in intrastate transactions under any statute, law, or public policy now 
or hereafter in effect in any State, Territory, or the District of Columbia in 
which such resale is to be made or to which the commodity is to be transported 
for such resale. 

“(3) Nothing contained in this Act or in any of the Antitrust Acts shall render 
unlawful the exercise or the enforcement of any right or right of action created 
by any statute, law, or public policy now or hereafter in effect in any State, 
Territory, or the District of Columbia, which in substance provides that willfully 
and knowingly advertising, offering for sale, or selling any commodity at less 
than the price or prices prescribed in such notices, contracts, or agreements, 
whether the person so advertising, offering for sale, or selling is or is not a party 
to such a contract or agreement, is unfair competition and is actionable at the 
suit of any person damaged thereby. 

““(4) Neither the giving of notices as provided in paragraph 5 of this sub- 
section, the making of contracts or agreements, nor the exercise or enforcement 
of any right or right of action as described in paragraph (6) of this subsection 
shall constitute an unlawful burden or restraint upon, or interference with, 
commerce. 
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“(5) For the purposes of paragraphs 5 to 9 inclusive of this subsection, the 
word ‘commerce’ means all commerce that may be lawfully regulated by Con- 
gress, and a ‘proprietor’ is one who identifies merchandise manufactured or 
distributed by him by the use of his trademark or trade name. He is deemed 
to retain a proprietary interest in such merchandise after he has sold it to 
distributors, by reason of his interest in stimulating demand for such merchandise 
through effective distribution to ultimate consumers, and by reason of his further 
interest in the trademark or trade name identifying his products. Merchandise 
bearing his trademark or trade name is accordingly herein designated as ‘his 
merchandise’ and distributors handling his merchandise are designated as ‘his 
distributors’: Provided, however, That a distributor of merchandise identified 
by the trademark or trade name of the manufacturer is not a proprietor within 
the meaning of this Act unless he is a distributor specifically authorized by the 
manufacturer to establish resale prices for such merchandise. It shall be lawful 
for a proprietor to establish and control by actual notice to his distributors 
stipulated or minimum resale prices of his merchandise in commerce which 
is in free and open competition with articles of the same general class produced 
by others. He may so establish schedules of resale prices differentiated with 
reference to any criteria not otherwise unlawful. Such schedules may be changed 
from time to time by actual notice to distributors having acquired his mer- 
chandise with actual notice of any established resale price. He may so establish 
such resale prices for his distributors, even though he sells in competition with 
them, so long as he sells at the applicable prices he has established for his 
distributors making comparable sales. ‘Actual notice’ of established resale prices 
includes notice imparted by mail, or through advertising, or through notice 
attached to merchandise, or containers, packages or dispensers thereof, or im- 
parted orally. Deposit in the United States mail, with postage prepaid of a 
letter properly addressed to a distributor and specifying resale prices established 
by a proprietor shall constitute prima facie evidence of actual notice of such 
prices. The acquisition of or dealing in merchandise clearly marked, or enclosed 
in containers, packages, or dispensers clearly marked, with resale prices estab- 
lished by a proprietor shall be conclusive evidence of actual notice of such prices. 
Actual notice may also be established by legally admissible evidence without 
limitation of manner or form. A person with actual notice of any applicable 
resale price is thereby charged with notice that such a price is subject to change. 
Except as provided in paragraph 8, it shall be unlawful for any person with 
actual notice of an applicable stipulated resale price duly established by a pro- 
prietor to sell, offer to sell, or advertise merchandise in commerce at a different 
price, or for any person with actual notice of any applicable minimum resale 
price so duly established to sell, offer to sell, or advertise merchandise in com- 
merce at a lower price. 

(6) Any person suffering or reasonably anticipating damage by reason of 
anything forbidden in paragraph 5 may sue in any State or Federal court of 
competent jurisdiction without respect to the amount in controversy and shall 
be entitled to recover the amount of damages sustained, plus the costs of suit, 
including a reasonable attorney’s fee and to obtain injunctive relief and recover 
such costs and fee, whether or not specific monetary damages are established: 
Provided, however, That where no injunction lies, a Federal court shall not 
entertain a suit for damages, unless the amount in controversy, exclusive of 
interest and costs, exceeds the sum of $3,000. 

“(7) If a substantial portion of the merchandise upon which a proprietor 
has established a particular stipulated or minimum resale price crosses State 
lines at any stage of distribution, these provisions shall apply to all his identified 
merchandise to which that price applies, whether or not some or most of such 
merchandise is entirely distributed in the State or district of origin. The pro- 
visions of paragraphs 5 to 9, inclusive, shall not apply to the merchandise of pro- 
prietors no substantial part of whose merchandise crosses State lines at any 
stage of distribution. 

“(8) It shall be a defense to an alleged violation of paragraph 5 for a defendant 
to sustain the burden of proving that merchandise has been advertised, offered for 
sale, or sold by him only in the following cases: 

“(a) In closing out the stock on hand for the bona fide purpose of discon- 
tinuing dealing in any such merchandise: Provided, That plain notice of the 
fact is given to the public: And provided further, That the proprietor shall be 
given prompt and reasonable notice in writing of the intention so to close out 
and an opportunity to purchase such stock at the net price paid thereby by the 
defendant ; 
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“(b) When the merchandise is damaged, defaced, or deteriorated in quality 
and plain notice of the fact is given to the public in the advertisement and sale 
thereof, and when such notice is conspicuously displayed in all advertisements 
and affixed to the merchandise, or the container, package, or dispenser in which it 
is offered for resale; provided that the proprietor shall be given prompt and 
reasonable notice in writing of the intention so to close out and an opportunity to 
purchase such stock at the net price paid therefor by the defendant ; 

“(c) When the merchandise is advertised, offered for sale, or sold by any 
officer acting under the orders of any court; 

“(d) In the sale of any quantity of the merchandise acquired prior to actual 
notice of any established resale prices ; 

“(e) In resales to charitable institutions or Government agencies, which acquire 
the merchandise not for resale to the consuming public. 

“(9) Nothing contained in this subsection shall make lawful contracts, com- 
binations, or agreements, providing for the establishment or maintenance of 
minimum or stipulated resale prices on any merchandise between proprietors, 
or between manufacturers, or between producers, or between wholesalers, or 
between brokers, or between factors, or between retailers or between persons, 
firms, or corporations in competition with each other; nor shall anything in 
this subsection contained permit two or more proprietors or two or more dis- 
tributors to take joint action in establishing resale prices for competing com- 
modities sold under different trademarks or trade names, but all distributors of 
the merchandise of the same proprietor sold under the same mark or name may 
cooperate with him in maintaining the stipulated or minimum prices established 
by him, or his sole distributor specifically authorized for that purpose, and no 
such cooperation shall constitute an unreasonable or unlawful contract or com- 
bination in restraint of trade.” 


SECTION-BY-SECTION ANALYSES OF H. R. 10527, TO AMEND THE FEDERAL TRADE COM- 
MISSION ACT TO PERMIT ON A FEDERAL LEVEL PRICE MAINTENANCE OF IDENTIFIED 
MERCHANDISE 


1. With respect to the distribution of identified merchandise in interstate com- 
merce, the Congress recognizes in this bill the legitimate interest of a proprietor 
to stimulate public demand for such merchandise through effective distribution 
of identified merchandise by permitting proprietors of such merchandise, when in 
free and open competition with articles of the same general class produced by 
others, to maintain prices which are adequate to enlist efforts of distributors, at 
all necessary and appropriate stages of distribution, to compete effectively and on 
more equal terms and conditions between large and small retailers, between large 
and small manufacturers and distributors, in order to better serve the needs 
of ultimate consumers. 

The Congress by this bill recognizes as a Federal policy the right of price 
maintenance on identified merchandise by providing a single remedy with uniform 
interpretation and enforcement procedure, in lieu of the present varied State court 
interpretations and vehicles of enforcement methods. 

In effect, by this bill Congress reaffirms the legislatively accepted concept pro- 
mulgated by the State Fair Trade Acts, enacted by 45 out of the 48 States in the 
Union, which declares it to be in the public interest to protect trademark owners, 
distributors and the public against injurious and uneconomic practices in the 
distribution of articles of standard quality under a distinguishing trademark, 
brand, or name, by providing that: ‘‘Willingly and knowingly advertising, offering 
for sale, or selling any commodity at less than the price stipulated in any con- 
tract (and as is in this bill provided with actual notice of price stipulation), en- 
tered into pursuant to the provision of the State act and this bill shall constitute 
unfair competition which may be actionable at the suit of any persons damaged 
thereby. 

Congress by recognizing that a proprietor is deemed to retain a proprietary 
interest in his identified merchandise after he has sold it to distributors, by 
reason of his interest in stimulating demand for such merchandise through 
effective distribution thereof to ultimate consumers, and by reason of his further 
proprietary interest in the trademark or trade name identifying his products, 
provides a remedy for assaults upon such proprietary interests, and thereby 
achieves the uniform application and enforcement of permissive price mainte- 
nance in the distribution of identified merchandise, to the end of promoting free 
and fair competition in the market place in the public interest. 
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2. Section (2) of this bill amends section 5 (a) of the Federal Trade Com- 
mission Act as amended by the McGuire Act, Public Law 542, enacted in 1952 as 
follows: (1) This paragraph comprising lines 21-22, page 1, to lines 1 to 7 on 
page 2, embraces paragraphs (1) and (6) of the present sections in which it is 
declared that ‘unfair methods of competition in commerce, and unfair or decep- 
tive acts or practices in commerce, are hereby declared unlawful.” It further 
provides as is contained in said section, paragraph (6) that, “The Commission 
is hereby empowered and directed to prevent persons, partnerships, or corpora- 
tions, etc. * * * from using unfair methods of competition in commerce and 
unfair or deceptive acts or practices in commerce.” 

This section of the bill makes no changes, other than combining paragraphs 
(1) and (6) into one paragraph. It continues in declaring the purpose of the 
section and provides for authority in the Commission to prevent unfair methods 
of competition and the use of unfair or deceptive acts or practices in commerce. 

It is significant to note that this measure is designed not to add to the burden 
of the Federal Trade Commission with the enforcement of its provision to 
accomplish the aims and purposes of the act as is expressed in this paragraph 
which is now the law. This bill by paragraph (6) thereof specifically provides 
an enforcible remedy which may be used by those who are damaged because of 
a provable violation of its provisions in accord with established rules of evidence 
and jurisprudence. 

3. Paragraph (2) comprising lines 8 to 20 on page 2, with the exception of 
the words “any notices provided in paragraph 5 of this subsection” contained 
on lines 9 to 10 on page 2 and the word “notices” on line 16, page 2, is the 
same language now contained in the section of the FTC amendment as amended 
by the McGuire Act. The purpose of this paragraph, as was originally intended, 
is to give effect in interstate commerce of the existing State Fair Trade Acts, 
as well as to exempt such action from the Sherman Antitrust Act provisions. 

4. Paragraph (3) represented by lines 21 to 4 on pages 2 and 3, with the 
exception of the word “notices” similarly repeats the wording of the present 
provision in the same paragraph of section 5 of the FTC Act as amended by 
the McGuire Act. 

5. Paragraph (4) represented by the lines 5 to 9 on page 3 with the exception 
of the phrase “the giving of notices as provided in paragraph 5 of this subsection” 
and the words “as described in paragraph (6) of this subsection” repeats the 
words of the same paragraph now in the act as amended by the McGuire Act. 

6. Paragraph (5) and the paragraphs that follow to and including paragraph 
9 are new material. Paragraph 5 embraces the following premises : 

(I) It defines commerce generally to be such commerce which may be law- 
fully regulated by Congress. 

(II) It defines a “proprietor” to be one whether a manufacturer or a dis- 
tributor specifically authorized by a manufacturer of identified merchandise by 
the use of the manufacturer’s or such distributor’s trademark or trade name. 
The proprietor’s proprietary interest in identified merchandise is recognized 
by reason of his interest in stimulating a demand for his merchandise through 
effective distribution to ultimate consumers, and by reason of his proprietary 
interest in the trademark or trade name identifying his products. 

(III) It provides that it shall be lawful and permissible for a proprietor, 
as defined, to establish and control, by actual notice to his distributors stipu- 
lated or minimum resale prices of his merchandise, when such merchandise is 
in free and open competition with articles of the same general class produced 
by others. With reference to schedules of reseale prices permitted, it provides 
that such prices may change from time to time, and that they may be differen- 
tiated with reference to any criteria not otherwise unlawful. Such prices may 
be established even though the proprietor sells in competition with his dis- 
tributors, so long as he sells at the applicable prices established for his dis- 
tributors making comparable sales. 

(IV) This paragraph defines what constitutes actual notice as is contained 
in lines 8 to 19 on page 4. 

(V) It provides that it shall be unlawful for any person except as is other- 
wise provided in paragraph (8) of this bill, lines 21 to 26 on page 4, with actual 
notice established applicable stipulated resale prices to sell, offer to sell or 
advertise merchandise in commerce at a different price or at a lower price. 

7. Paragraph (6) provides the procedure and the remedy for the enforce- 
ment of violations of assaults to a proprietor’s proprietary interests in his 
identified merchandise against persons who sell at prices different or lower than 
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those established by him pursuant to the provisions authorized by this bill. The 
bill provides for suits in State and Federal courts for injunctions and damages. 
However, it limits suits for damages in Federal courts only when the amount 
of the damages exceeds a sum of $3,000, exclusive of costs and interests. The 
purpose of the limitation with reference to damage suits in the Federal courts 
is to avoid burdening the courts with cases involving small matters and con- 
troversies in amounts involving less than $3,000. 

8. Paragraph (7) limits as well as expands the premise of commerce as it 
applies to interstate commerce. It also provides a limitation and a criteria 
when such commerce constitutes only intrastate commerce. 

9. Paragraph (8) in subparagraphs A to E, both inclusive, provides the 
circumstances based upon experience and equity, when sales below established 
prices, do not constitute a violation of the prohibitions provided by this bill. 
It should be noted in this respect that the subparagraph provisions providing for 
defenses against violation is based upon practical experiences in the market place 
and justifications gleaned from fair-trade enforcement for the past 25 years. 

10. Paragraph (9) provides seemirgly apparent prohibitions against persons 
and circumstances when prices may not be established on identified merchandise, 
nor when such person may not join in several enforcement action. However, 
for the purpose of effective, practical enforcement of permitted procedure, it 
specifically declares and permits lawful cooperation between distributors of a 
proprietor’s merchandise to maintain stipulated or minimum prices; that such 
cooperation shall not constitute an unreasonable or unlawful contract, under- 
standing, or combination in restraint of trade. This paragraph specifically 
prohibits horizontal price maintenance, restricting the maintenance of resale 
prices by individual suppliers. In other words, this bill will provide that a 
proprietor may agree with his own distributors to respect his own price schedule 
upon his direct sales as authorized in paragraph 5 of this subdivision. 


Part 2. THE CoNcEePtTs INVOLVED 
LEGAL 


Legally this measure by paragraph (5), lines 18 to 23, inclusive, page 4, of 
H. R. 10527, after defining the word “proprietor,” provides that “He [the pro- 
prietor] is deemed to retain a proprietary interest in such merchandise [after 
defining merchandise] after he has sold it to distributors, by reason of his 
interest in stimulating demand for such merchandise through effective distribu- 
tion to ultimate consumers, and by reason of his further interest in the trademark 
or trade name identifying his products.” 

An analysis of the language of this proviso makes it clear, and is no more 
than an accurate restatement of the universally accepted rule of law that a 
trademark or a trade name constitutes one’s goodwill, and is a species of property 
which is a valuable contributing aid to business—sometimes the most valuable 
contributing asset of a producer or distributor of commodities. Also that dis- 
tinctive trademarks, trade names, labels, and brands are legitimate aids to the 
creation and enlargement of such goodwill. 

In this connection it is relevant to note that, for the purpose of this measure, 
Congress recognizes a proprietor’s interest in a commodity until it reaches the 
ultimate consumer, only when such commodity is identified by his trademark, 
brand, or name, and then only when such commodity is in free and open com- 
petition with articles of the same general class produced and distributed by 
others. 

After recognizing a proprietor’s rights in his identified merchandise until 
it reaches the ultimate consumer through the various channels of distribution 
in interstate commerce, Congress proceeds to provide a remedy against assaults 
and injury to his rights by providing in paragraph 5, lines 6 to 19, inclusive, on 
page 6 of H. R. 10527, that “It shall be lawful for a proprietor to establish 
and control by actual notice to his distributors, stipulated or minimum resaie 
prices of his merchandise in commerce, which is in free and open competition 
with articles of the same general class produced and distributed by others. 
He may so establish schedules of resale prices differentiated with reference to 
any criteria not otherwise unlawful. Such schedules may be changed from time 
to time by actual notice to distributors having acquired his merchandise with 
actual notice of any established resale price. He may so establish such resale 
prices for his distributors, even though he sells in competition with them, so 
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long as he sells at the applicable prices he has established for his distributors 
making comparable sales.” 

And in the same paragraph on page 6, lines 11 to 17, inclusive, of H. R. 10527, 
in this connection it is provided that “Except as provided in paragraph 8 of this : 
measure [being exceptions to which resale price maintenance enforcement does 
not apply], it shall be unlawful for any person with actual notice lafter defining 
what constitutes actual notice] of an applicable stipulated resale price duly 
established by a proprietor to sell, offer to sell, or advertise merchandise in com- 
merce at a different price, or for any person with actual notice of any applica- 
ble minimum resale price so duly established to sell, offer to sell, or advertise 
merchandise in commerce at a lower price.” 

And in paragraph 6, page 6, lines 18 to end of page, and lines 1 to 4, inclu- 
sive, on page 7 of H. R. 10527, is contained the enforcement provision, in which ; 
it is provided that “Any person suffering or reasonably anticipating damage by 
reason of anything forbidden in paragraph 5, may sue in any State and Federal 
court of competent jurisdiction without respect to the amount in controversy and 
shall be entitled to recover the amount of damages sustained, plus the costs of 
suit, including a reasonable attorney’s fee and to obtain injunctive relief and 
recever such costs and fee, whether or not specific monetary damages are estab- 
lished: Provided, however, That where no injunction lies, a Federal court shall 
not entertain a suit for damages, unless the amount in controversy, exclusive of 
interest and costs, exceeds the sum of $3,000.” 

Here again we submit that when the language of this part of the measure, in 
its entire context is analyzed, it will be clear that this proviso is likewise no 
more than an accurate restatement of the universally accepted rule of the com- 
mon and statutory law which embraces the premise that knowingly and willfully 
doing an act which results in damages to one’s rights is civilly actionable. 

To amplify our comment in this respect, we assert what is commonly accepted, 
namely that law is the expression of the rules of human conduct. It is pri- 
marily based on social custom. To conform to the changes in the rules of 
human conduct caused by altered conditions of life the legislatures of our 
States amplified, supplemented, modified, and at times repealed the common law 
by statute, and the body of law resulting from these enactments is called statute 
law, in contrast to the common law, made by the people themselves through the 
customs and usages which controlled the rules of conduct of society. 

The Federal Government having no common law, must find its law bearing 
on trade and commerce in the antitrust statutes, for all practical purposes con- 
sist of the Sherman Act, the Clayton Act, and the Federal Trade Commission 
Act, enacted by Congress pursuant to the authority granted in section 8 of 
article 1 of the Constitution which expressly provides that Congress shall have 
power to regulate commerce with foreign nations, and among the several States. 

Therefore recognizing and affirming that distinctive trademarks, labels, and 
brands are legitimate aids to the creation and development of one’s goodwill, 
which constitutes a species of property, which invariably has been developed 
by a proprietor over many years, at a very substantial investment in advertising 
and merchandising, it follows then that such a proprietor is entitled to protec- 
tion as against one who attempts to deprive him of the benefits resulting from 
the use and enjoyment of such property. There is no longer any legal doubt 
that goodwill is property in a very real sense, injury to which, like injury to 
any other species of property, is a subject for legislative protection. 

Courts have invariably afforded relief of injuries to one’s goodwill on the 
ground that a party has a valuable interest in the goodwill of his trade or 
business and in the trademarks adopted to maintain and extend it. 

It is no longer doubted, nor requiring citations, that a State legislature under 
its police power, and the Congress under its constitutional prerogative in the 
regulation of interstate commerce may enact legislation which will protect trade- 
mark owners as well as other property in commerce, when such legislation is 
reasonably designed to accomplish that end. 

Congress, by this measure, merely affords a legal remedy, enforcible in a 
court of law or equity, to the injured party by giving such party an opportunity 
to recover damages sustained, or to enjoin by a court order threatened and 
continued damage he has suffered or is suffering from injurious acts committed, 
willfully and knowingly by another. 

The legal principle enunciated above is not new or novel. The fact is that 
for centuries it has been a principle of the common law, as well as biblical law, { 
that knowingly and willfully to do anything which results in damage to anyone 
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is actionable at the suit of any person so injured. This premise is even more 
so uniformly regarded in the modern concept of this phase of the law. (See 
American Law Institute’s Restatement of Torts, par. 766.) 

Moreover, it is significant that his measure provides for a remedy enforcible 
by a court of equity against the willful and deliberate violations to enjoin 
injuries sustained by injunctive relief, as well as a suit for damages provable by 
the injured party. The equitable procedure, probably by far the more prac- 
tical, based upon experience in the past, is available in a court of equity. Such 
a court thus is always at liberty to deny relief where particular circumstances 
make it inequitable to grant. Likewise, in a suit for damages, the injured 
party must, in conformance with the rules of evidence, sustain the burden of 
damages suffered. 

It is even more significant that this measure provides for permissive and flex- 
ible action with exemptions to meet competitive conditions in the market place, 
and uniform application to all engaged in the distribution of the product in a 
given category of distribution. It is also important to note exclusions of appli- 
cation of this measure as is provided in paragraph & thereof. 

We submit that there is nothing novel provided by this measure. Mr. Justice 
Clifford in McLean v. Fleming (96 U. 8. 245 at 252) said: 

“Everywhere courts of justice proceed upon the ground that a party has a 
valuable interest in the goodwill of his trade and the labels or trademark which 
he adopts to enlarge and perpetuate it. Hence he, as proprietor, is entitled to 
protection as against one who attempts to deprive him of the benefits resulting 
from the same, by using his labels and trademark without his consent and 
authority.” 

To the same effect Mr. Justice Holmes in Beech-Nut Packing Co, v. P. Loritlard 
Co. (273 U. S. 629 at 632) in this connection said: 

“In a qualified sense the mark is property, protected and alienable, although 
as with other property its outline is shown only by the law of torts, of which 
the right is a prophetic summary.” 

In a case directly in point the United States Supreme Court, Justice Suther- 
land speaking for a unanimous Court, after recognizing that trademarks con- 
stitute a species of property and that the means provided by the State Fair 
Trade Acts for the protection thereof is proper, in the Old Dearborn Distributing 
Co. v. Seagrams (299 U. 8. 183) said: 

“The challenge is directed against section 2 which provides that willfully and 
knowingly advertising, offering for sale or selling any commodity at less than 
the price stipulated in any contract made under section 1, whether the person 
so doing is or is not a party to the contract, shall constitute unfair competition, 
giving rise to a right of action in favor of anyone damaged thereby. 

“It is first to be observed that section 2 reaches not the mere advertising, 
offering for sale, or selling at less than the stipulated price, but the doing of 
any of these things willfully and knowingly. We are not called upon to deter- 
mine the case of one who has made his purchase in ignorance of the contractual 
restriction upon the selling price, but of a purchaser who has had definite infor- 
mation respecting such contractual restriction and who, with such knowledge, 
nevertheless proceeds willfully to resell in disregard of it. 

“In the second place, section 2 does not deal with the restriction upon the 
sale of the commodity quo commodity, but with that restriction because the 
commodity is identified by the trademark, brand, or name of the producer or 
owner. The essence of the statutory violation then consists not in the bare 
disposition of the commodity, but in a forbidden use of the trademark, brand, 
or name in accomplishing such disposition. The primary aim of the law is to 
protect the property—namely, the good will—of the producer, which he still 
owns. The price restriction is adopted as an appropriate means to that per- 
fectly legitimate end, and not as an end in itself. 

“Appellants here acquired the commodity in question with full knowledge of 
the then-existing restriction in respect of price which the producer and whole 
sale dealer had imposed, and, of course, with presumptive, if not actual knowl- 
edge of the law which authorized the restriction. Appellants were not obliged 
to buy; and their voluntary acquisition of the property with such knowledge 
carried with it, upon every principle of fair dealing, assent to the protective 
restriction, with consequent liability under secton 2 of the law by whch such 
acquisition was conditioned.” 

It is further submitted that Congress, in its constitutional prerogative dealing 
with regulation of interstate commerce, by this measure, as far as it deals with 
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restrictions in the resale of identified merchandise, merely applies by statute to 
personal property the doctrine of equitable servitudes long recognized and uni- 
formly accepted under the common law. 

Independently of any statute, the imposing of restrictions upon property by 
actual notice between buyer and seller, binding upon subsequent purchasers, 
with notice is not a concept new to the law. For many years, courts of equity 
have been enforcing, against parties with notice, covenants made with respect 
to real property (Tulk v. Morhay, 2 Ph. 774 (1848) ). 

Other early English decisions suggest that the courts were conscious of the 
possibility of extending the doctrine to chattels. Thus, in DeMattos v. Givson 
(2 Ph. 774 (1848) ), holding that the charterer of a ship might specifically en- 
force his rights against a mortgagee who had notice of the charter, Lord Justice 
Knight Bruce observed : 

“Reason and justice seem to prescribe that, at least as a general rule, where 
a man, by gift or purchase, acquires property from another, with knowledge of a 
previous contract, lawfully and for valuable consideration made by him with 
a third person, to use and employ the property for a particular purpose in a 
specified manner, the acquirer shall not, to the material damage of the third 
person, in opposition to the contract and inconsistently with it, use and employ 
the property in a manner not allowable to the giver or sellers. This rule, appli- 
cable alike in general as I conceive to movable and immovable property, and 
recognized and adopted, as I apprehend, by the English law, may, like other 
general rules, be liable to exceptions arising from special circumstances; but I 
see at present no room for any exception in the instance before us.” 

The situation presented by this measure is very close to the one which came 
before the Court in Bourjois v. Katzel (260 U. 8S. 689). There plaintiff was the 
assignee for the United States of the goodwill and trademarks of a French 
manufacturer of face powder and with slight modifications was using the marks 
and labels thus acquired in the United States, applying them to goods made in 
France and packed there. The defendant purchased goods of the original 
French manufacturer under the original trademark, which it was conceded, the 
original manufacturer had retained for France. Defendant sold the original in 
this country in competition with the plaintiff. Plaintiff sought an injunction. 
Defendant argued that the goods she was selling were the genuine goods, law- 
fully acquired and that there was nothing unlawful in what she was doing. 

Mr. Justice Holmes said (p. 691) : 

“If, for the purpose of evading the effect of the transfer, it (the French 
manufacturer) had arranged with the defendant that she should sell with the 
old label, we suppose that no one would doubt that the contrivance must fail. 
There is no such conspiracy here, but, apart from the opening of a door to one, 
the vendors could not convey their goods free from the restriction to which the 
vendors were subject. Ownership of the goods does not carry the right to sell 
them with a specific mark. It does not necessarily carry the right to sell them 
at all in a given place.” 

This approach to the question finds additional support in Bitterman v. Louis- 
ville and Nashville Railroad Co. (207 U. 8. 205), which held that the nontrans- 
ferability and forfeiture clauses in a railroad ticket are binding not only upon 
the original purchaser but also upon any person who may acquire the ticket. 
Mr. Justice White said (pp. 221, 222) : 

“That the complainant had the lawful right to sell nontransferable tickets of 
the character alleged in the bill at reduced rates we think is not open to con- 
troversy, and that the condition of nontransferability and forfeiture embodied 
in such tickets was not only binding upon the original purchaser but upon any- 
one who acquired such a ticket and attempted to use the same in violation of 
its terms is also settled. Mosher v. Railroad Co. (127 U. S. 390). See, also, 
Boylan v. Hot Springs Co. (132 U. 8. 146).” 


. * ™ ” * * + 


“Any third person acquiring a nontransferable reduced rate railroad ticket 
from the original purchaser, being therefore bound by the clause forbidding 
transfer, and the ticket in the hands of all such persons being subject to forfeiture 
on an attempt being made to use the same for passage, it may well be questioned 
whether the purchaser of such ticket acquired anything more than a limited 
and qualified ownership thereof, and whether the carrier did not, for the pur- 
pose of enforcing the forfeiture, retain a subordinate interest in the ticket 
amounting to a right of property therein, which a court of equity would protect. 
Board of Trade v. Christie Grain ¢ Stock Co. (198 U. S. 236), and authorities 
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there cited. See also, Sperry & Hutchinson Co. v. Mechanics’ Clothing Co. (128 
Fed. Rep. 800).” 

The power of courts of equity to impose equitable servitudes on chattels is 
examined at some length in an able article by Prof. Zechariah Chafee, Jr., 
published in volume XLI, Harvard Law Review, page 945 (June 1928) entitled 
“Equitable Servitudes on Chattels.” Professor Chafee points out that restraints 
on the alienation of land, binding upon subpurchasers, are common, and that 
similar restraints as to chattels are not entirely without precedent but, on the 
contrary, are quite within the powers of courts of equity, should practical con- 
siderations require their assertion. He concludes (p. 1007) : 

“On general principles equitable servitudes on chattels seem a reasonable and 
flexible device, which the courts might use when desirable.” 

It is significant that Professor Chafee is discussing equitable servitudes on 
chattels as creatures of courts of equity, unassisted by statutes. He considers 
the problem from the historical standpoint, and believes that courts of equity 
have the necessary power if they choose to use it. A fortiori, statutes may 
prescribe its use. 

Courts of equity may have hesitated to enforce similar restrictions upon the 
alienation of personal property. But a legislature or congress is not precluded 
from determining that, as to a certain class of personal property, conditions 
create an economic reason for permitting such restrictions. Where a legislature 
or congress does so, it would seem that such statute is constitutional under his- 
torical antecedents and common law analogies for such a remedy. 

It is stressed further that Congress by this measure prohibits nothing arbi- 
trarily. There is no penalty provided against anyone without his knowledge of 
the consequences of the injuries he may inflict to another. There is no criminal 
liability, nor is the provided remedy free from restrictions, supervision and pro- 
cedures afforded litigants by our State and Federal courts. The provisions of 
this measure merely recognizes and restates the American democratic principle, 
of majority rule, as it may apply to commercial practices in the market places. 
A person under this measure is not required to place his identified merchandise 
under resale price restrictions. However, if he chooses to do so, his acts there- 
after are flexible. He may at will remove the price restrictions, he may in- 
crease or decrease the price schedule restrictions in order to meet competitive 
conditions. Nor is a person forced to sell articles subjected to price maintenance 
restrictions. Nor is such a person required to honor established restrictions 
without first having received actual notice thereof and even then only on after- 
acquired merchandise. The restrictions provided in this measure apply uni- 
formly to all distributors similarly engaged in a given category of distribution. 
Such restrictions apply to distributors of the merchandise in question as for in- 
stance the traffic laws apply to all who drive a car, or as the thousands of other 
restrictions, provided by the city, State and Federal Governments intended for 
the protection of property, health, welfare, and the morals of the general public 
for the greater good to the greatest number. 

Supporting the above premise, particularly as far as it relates to the protection 
of personal property in the sale of identified merchandise with a resale price 
restriction thereon, Justice Sutherland of the United States Supreme Court in 
the Old Dearborn decision, supra, said : 

“In the second place, section 2 does not deal with the restriction upon the 
sale of the commodity quo commodity, but with that restriction because the 
commodity is identified by the trademark, brand or name of the producer or 
owner. The essence of the statutory violation then consists not in the bare 
disposition of the commodity, but in a forbidden use of the trademark, brand 
or name in accomplishing such disposition. The primary aim of the law is to 
protect the property—namely, the good will—of the producer, which he still 
owns. The price restriction is adopted as an appropriate means to that per- 
fectly legitimate end, and not as an end in itself.” 

It is significant to note further that, Congress in its constitutional prerogative 
to regulate interstate commerce, may enact such reasonable legislation as may 
be necessary to restrict, prohibit, or regulate such commerce, in order to prevent 
harmful consequence, and for the protection of property rights, or that it (Con- 
gress) may authorize or permit the States in specific ways, to regulate interstate 
commerce, or impose burdens on it, is no longer controversial. This premise is 
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persuasively articulated by the United States Supreme Court in the following 
cases : 


Clark Distilling Co. v. Western Md. Ry. Co. (242 U. S. 311 (1917) ). 
Kentucky Whip & Collar v. Ill. Central R. R. Co, (299 U. 8. 334 (1987) ). 
Brooks v. U. 8. (267 U. 8. 482). 

International Shoe Co. v. Washington (325 U. S. 310 (1945) ). 
Prudential Insurance Co. v. Benjamin (328 U. S. 408 (1946) ). 

Rice v. Santa-Fe Elevator Co. (331 U. 8, 218 (1947) ). 


In the International Shoe Co. case, the United States Supreme Court said: 

“It is no longer debatable that Congress, in the exercise of the commerce 
power, may authorize the States, in specified ways, to regulate interstate com- 
merce or impose burdens upon it.” 

In the Clark Distributing Co. case supra the United States Supreme Court 
discussing the effect of the Webb-Kenyon Act, said: 

“Where the subject of commerce is one as to which the State may constitu- 
tionally restrict, prohibit or regulate in order to prevent harmful consequences, 
and for the protection of property rights, Congress may, if it sees fit to put forth 
its power and aid to so regulate interstate commerce, so as to prevent that 
commerce from being used to impede the carrying out of the State policy.” 

In the Brooks decision, on this point the United State Supreme Court said: 

“Congress can certainly regulate interstate commerce to the extent of for- 
bidding and punishing the use of such commerce as an agency to promote im- 
morality, dishonesty, or the spread of any evil or harm to the people of other 
States from the State of origin. In doing this it is merely exercising the police 
power, for the benefit of the public, without the field of interstate commerce.” 

the Prudential Insurance Co. decision the United States Supreme Court 
said : 

“The power of Congress over commerce exercized entirely without reference to 
coordinated action of the State is not restricted, except as the Constitution 
expressly provides by any limitation which forbids it to discriminate against 
interstate commerce and in favor of local trade. Its plenary scope enables 
Congress to promote but also to prohibit interstate commerce, as it has done fre- 
quently and for a great variety of reasons. That power does not run down a 
one-way street or One of narrowly fixed dimensions. This broad authority 
Congress may exercise alone or in conjunction with coordinated action by the 
States.” 

Further affirming the premise that Congress in the exercise of regulating 
interstate commerce may by regulation or statute provide a means to enforce 
its Own statute, or aid by accommodating State statutes or policies legally 
enacted or maintained. 

In Rice v. Santa-Fe Elevator Corp. (331 U. S. 218 (1947) ), the Supreme Court 
construing the United States Warehouse Act by which Congress terminated the 
dual system of regulation provided by the original act and substituted an exclu- 
sive system of Federal regulation of warehouses licensed under the Federal 
act, with reference to the subjects covered thereby, except to the extent that 
express exceptions in the Federal act subject certain phases of the business to 
State regulation. 

In this case the Court said: 

“Congress may, if it chooses, take unto itself all regulatory authority over 
them [warehouses], share the task with the States, or adopt as Federal policy 
the State scheme of regulation (citing Prudential Ins. Co. v. Benjamin, 328 
U. S. 408). 

“Again affirming that Congress in the regulation of interstate commerce may 
by its express choice and regulation declare which State acts or policies may or 
may not be a burden on such interstate commerce. 

“As was held by the United States Supreme Court in So. Pacific v. Arizona 
that in enacting legislation within its constitutional authority over interstate 
commerce, Congress will not be deemed to have intended to strike down a State 
statute designed to protect the health and safety of the public unless its purpose 
to do so is clearly manifested; or unless the State law in terms or in its prac- 
tical administration, conflicts with the act of Congress or plainly and palpable 
infringes its policy. 

“The lawmaking bodies in the past endeavor to promote free competition 
by laws aimed at trusts and monopolies. The consequent interference with 
private property and freedom of contract has not availed with the courts to 
set these enactments aside as denying due process. Where the public interest 
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was deemed to require the fixing of minimum prices, that expedient has been 
sustained. If the lawmaking body within its sphere of government concludes 
that the conditions or practices in an industry make unrestricted competition an 
inadequate safeguard of the consumer’s interests, produce waste harmful to 
the public, threaten ultimately to cut off the supply of a commodity needed by 
the public, or portend the destruction of the industry itself, appropriate statutes 
passed in an honest effort to correct the threatened consequences may not be 
set aside because the regulation adopted fixed prices reasonably deemed by the 
legislature to be fair to those engaged in the industry and to the consuming 
public.” 

To corroborate our position as to the legality of permissive resale price mainte- 
nance as is encompassed by this measure and reflected in the State Fair Trade 
Acts enacted by 45 State legislatures we direct the readers’ attention to the 
following State and Federal court decisions which have followed with approval 
the United State Supreme Court decision in the Old Dearborn Case (299 U. 8S. 
183) in which the Court upheld the constitutionality of the California and Illi- 
nois State Fair Trade Acts: 


California: Maw Factor & Co. v. Kunsman (5 Cal. (2d) 446, 55 Pac. (2d) 446, 
55 Pac. (2d) 177 (1936) ). 

Connecticut: Burroughs-Wellcome & Co. v. Johnson Wholesale Perfume Co. 
(128 Conn. 605, 24 A. (2d) 841 (1942) ). 

Delaware: Klein v. National Pressure Cooker Co. (31 Del. ch. 59, 64 A. (2d) 
529 (1949)); General Hlectric Co. v. Phillip Klein (106 A. (2d) 206 (June 
9, 1954), C. C. H. Trade cases, par. 67,774, (not yet printed in State 
Reporter) ). 

Illinois: Seagram-Distillers Corp. v. Old Dearborn Distributing Co. (363 Til. 610, 
2 N. B. (2d) 940 (1936)); Joseph Triner Corp v. McNeil (363 Ill. 559, 2 
N. B. (2d) 929 (1936) ). 

Iowa: Barron Motors, Inc. v. May’s Drug Stores (229 Iowa 554, 294 N. W. 756 
(1940) ). 

Louisiana: Pepsodent Co. v. Krauss Co., Ltd., (200 La. 959; 9 So. (2d) 303 
(1942) (later court reversed itself by invalidating nonsigner clause of Fair 
Trade Act.) 

Maryland: Goldsmith, etc. v. Mead-Johnson & Co. (176 Md. 682, 7 A. (2d) 176 
(1939) ). 

Massachusetts: Hastman Kodak Co. v. B. M. F. Electric Supply Co. (36 F. 
Supply 111), and John Gilbert Co. vy. Fauci (309, Mass. 272). 

Michigan: Weco Products Co. v. Sam’s Cut Rate (295 N. W. 611), and Miles 
Laboratories v. Simon (33 F. Supp. 962) and Peoples v. Victor (287 Mich. 
506). Later court reversed itself, by invalidating nonsigned clause of State 
Fair Trade Act. 

Mississippi: W. A. Schaeffer Pen Co. v. Barrett (209 Miss. 1, 45 So. (2d) 838 
(1950) ). 

New Jersey: Johnson & Johnson v. Weissbard Bros. (121 N. J. Bg. 585, 191 
A. 873 (1937)); General Electric Co. vy. Packard Bamberger & Co., Inc. (14 
N. J. 209, 102 A. (2d) 18 (December 21, 1953)); Lionel Corp. v. Grayson- 
Robinson Stores, Inc. (15 N. J. 191. 104 A. (2d) 304 (April 5, 1954) ). 

New York: Bourjois Sales Corp. v. Dorfman (273 N. Y. 167, 7 N. E. (2d) 30 
(1937) ) ; Guerlain, Inc. v. Woolworth (297 N. ¥. 11, 74 N. BE. (2d) 217 (1947)); 
Bristol-Meyers Co. v. Picker (302 N. Y. 61, 96 N. E. (2d) 177 (1950) ) ; General 
Hlectric Co. vy. Masters, Inc. (307 N. Y. 229, 120 N. E. (2d) 802 (June 4, 1954) 
©. C. H. Trade cases (par. 67,776, certiorari and rehearing denied 348 U. 8. 
859, 860, 99 Law Ed. 164). 

North Carolina; Bli Lilly v. Saunders (216 N. C. 163, 4 8S. EB. (2d) 528 (1939) 
25 A. L. R. 1308 and note 1335). 

Ohio: Rayess v. Lane Drug Co., affirmed by Supreme Court in 1949 as reported 
in 1949 as reported in 1380 S. 401, later reversed itself by invalidating the 
nonsigner clause. 

Oregon: Borden v. Schreder ((1947) 185 p. (2d) 581). This court later re- 
versed itself by invalidating the nonsigned clause of the State Fair Trade 
Act. 

Pennsylvania: Burche Co. v. General Electric Co. (Sup. Ct., Pa., decided June 
27, 1955, C. C. H. Trade Cases, par. 68,778). 

South Carolina: Miles Laboratories v. Seignious (30 F. Supp. 549). 

South Dakota: Miles Laboratories y. Owl Drug Co. (67 S. D. 528, 295 NW. 
292 (1940) ). 
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Tennessee: Frankfort Distilleries Corp. v. Liberto (190 Tenn. 478, 230 S. W. 
(2d) 971 (1950) ). 

Utah: Burt v. Woolsulate (106 Utah 156, 146 P. (2d) 203). 

Washington: Sears v. Western Thrift Stores of Olympia (10 Wash. (2d) 872, 
171 Pac. (2d) 756 (1941)), Elgin National Watch Co. v. Druaman (C. C. H. 
Trade Cases (1953), par. 67,498 (Superior Ct., Wash., 1953) ). 

Wisconsin: Weco Products Co. v. Reed Drug Co. (225 Wis. 474, 274 NW. 426 
(1937)), Bulova Watch Co., Inc. v. Arthur L. Anderson (Supreme Ct., Wis., 
May 3, 1955), C. C. H. Trade Cases. par. 68,036). 


For other and additional authorities dealing with the subject matter see 
citations contained in item No. (30) part 7. 

We accordingly submit that legally, Congress and/or a State legislature may 
enact such legislation which will aid the orderly and progressive maintenance 
and furtherance of interstate commerce in the interest and welfare of the 
general public. Therefore the only significant issue then is, will resale price 
maintenance as provided by this measure, and as is embraced in the State Fair 
Trade Acts, from an economic viewpoint, provide an aid in the stabilization of 
fair competitive practices in the market place to the end that it will preserve 
our cherished democratic free-enterprise system. We submit that there is 
aboundant evidence and experience that will point to the fact, that economically, 
permissive, resale price maintenance, as is provided in this measure is the only 
fair and equitable means available to accomplish the desired aims and purposes 
in this respect. 

ECONOMIC AND SOCIAL 


At this point, that is from an economic viewpoint, this committee might ap- 
propriately inquire as to how selling or offering for gale identified merchandise 
at less than the minimum resale prices established pursuant to the provisions 
of this measure might damage the property rights of the proprietor of the trade- 
mark with the consequent injury to the public interest and welfare. 

This happens by the loss of the public confidence in the value of the trade- 
marked commodity. In our competitive market place there are many competing 
brands of a given commodity differing in size, appearance, quality, and price. 
A variety of factors will influence the particular purchaser in selecting the par- 
ticular brand that he will purchase. It is a matter of common observation that 
price is only one of the factors influencing the consumer’s choice in buying a 
particular brand. 

Mass retail methods and the relatively unskilled selling force which is usually 
available make it impossible for many retail outlets to give the customer the 
information necessary to establish his complete confidence in the quality of 
the product which is being purchased. For these reasons, in certain lines of 
merchandise, the brand reputation becomes increasingly important, and con- 
sumer acceptance of brands has theretofore increased. The consumer would 
be at a complete loss without some knowledge of the producer or the product, 
or some confidence in the trademark or in the retailer. 

Although price competition is no longer decisive in the competition of branded 
articles for the consumer dollar, the purchaser does insist that he receive fair 
value for his dollar, and the judgment of the purchaser as to the fair value of 
the article is based necessarily upon the reputation the product has acquired. 
A reputation for worth or value is the result of consistent advertising, consistent 
service, consistent quality, and consistent price. An item thus becomes identi- 
fied through reputation as having a specified worth or value, and thereby patron- 
age is attracted. It is precisely this reputation for value that provides the 
opportunity for exploitation by the price cutter. Unless the public recognizes 
that it is being offered a bargain—that is, the opportunity to purchase an article 
at a price below its accepted value—the price cutter would not achieve the public 
response that he seeks. 

If a well-known product having a familiar established price is continuously 
offered for sale at lower prices and at differing prices by merchants seeking to 
exploit its reputation for value, the confidence of the consumer in the product 
will inevitably be destroyed. If the former confidence of the consumer is re- 
placed by uncertainty as to the worth of an article and as to what price repre- 
sents its true value, the reputation for value is no longer present, the value of 
the trademark is destroyed, and the consumer is no longer attracted to purchase 
that item. 
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When the consumer can no longer purchase with confidence a particular trade- 
marked item, as the result of the price-cutting process described, he may turn 
to a different trademarked item, and the manufacturer of the first product 
thereby loses the patronage of that customer. On the other hand, continued and 
widespread price cutting, by affecting the reputation for value of many articles, 
may demoralize the entire market in that particular field. The consumer will 
buy only where he is enticed by representations of prices at below cost or at 
wholesale levels. His patronage can be obtained only as the result of unin- 
formed bargaining to obtain the cheapest price possible, and in those fields where 
price cutting has become rampant the market will degenerate to the level of 
horse trading, haggling, and barter. 

Prof. Gordon Siefkin, professor of economics and dean of the School of Busi- 
ness Administration of Emory University, in his article entitled “Economic As- 
pects of Resale Price Maintenance” under the heading, “Orderly Markets Are 
Related to Consumer Confidence,” asserts : 

“Our entire modern market structure and system of mass production and 
distribution is closely related to the goodwill and reputation which firms estab- 
lish and to the confidence which consumers come to place in the trademark as 
evidence of the quality and worth of products. 

“There is another very important aspect of price. In many people’s minds, 
as they evaluate certain types of merchandise, quality is associated with price. 
Higher price is associated with higher quality and reduction in price from a 
standard or well-known level may be associated ultimately with depreciations 
in quality. Some manufacturers, recognizing this association between price and 
quality, established certain items as prestige items by pricing them high. The 
mere fact that the price of a given branded article varies may lead to uncertainty 
in the consumer mind concerning the consistent quality of the item.” 

The proprietor who has spent substantial amounts of money in establishing the 
good reputation of his firm and in making his trademark an index of quality 
in the minds of the consumer has created a business asset and a property right 
of great value. By establishing the consumer acceptance for his brand on a 
given item the proprietor has provided the consumer with some standard or 
measure which enables the consumer to make choices with greater confidence. 
By continuing to offer standard-quality items at a price the consumer has been 
accustomed to regard as his or her money’s worth, the practice when not dis- 
turbed by the few price-juggling retailers, contributes to a desirable orderly 
market. Based upon the above premise, it is therefore logical to conclude that 
uniformity and stability in the resale price of identified merchandise is clearly 
related to consumer confidence in the quality of the product and in the integrity 
of the proprietor as well as the distributor. So that it inexorably follows that a 
proprietor of a branded product, based on market-place experience and realities 
should be deemed to retain a proprietary interest in the sale of such merchandise 
until it has reached the ultimate consumer, by reason of his interest in creating 
and stimulating demand for such merchandise through the channels of effective 
distributors, as well as by reason of his proprietary interest in the trademark, 
goodwill, and business reputation. 

On this point the Supreme Court of North Carolina in the case of Eli Lilly 
€ Co. v. Saunders (48. E. (2) 528) said: 

“Courts were quick to realize that the enactment of fair-trade acts rendered 
obsolete the reasoning of many of the prior decisions. Formerly, in the absence 
of legislative determination, most courts had pronounced such trade agreements 
contrary to public policy. But, under the fair-trade acts, the public policy of 
such agreements received express approval from the legislature. No longer 
were the courts compelled to face the difficult task of determining public policy. 
The task of the courts became the relatively simple one of deciding whether 
legislatures have power to validate resale price maintenance contracts.” 

After citing a long list of decided cases and other authorities dealing with resale 
price maintenance the North Carolina Supreme Court in the Lilly case asserted 
what we contend to be the fundamental basis of resale price maintenance, when 
the court said: 

“In our opening analyses we stress the fact that the producer and seller of a 
branded commodity along with the commodity itself, transfers the use of the good- 
will, which use is made effectual by the use of the distinguishing brand or 
trademark. The quantity of the commodity corporeally passed by the sale is 
always a relatively unimportant item, but the entire goodwill of the producer’s 
business, with all of its force and effectiveness, is put behind the product in 
the hands of the retailer for use in inducing consumer purchases, and, conversely, 
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the entire goodwill may be appropriated and prostituted by the cutrate dealer who 
uses it, not to promote the sale of the branded commodity, but to increase his 
sale in other commodities. In either case, the entire goodwill is involved, and in a 
very real, if not technical, sense, subject to a servitude. On this principle there 
is no sound reason why, under favoring legislation, the parties should not be 
permitted to bargain with reference to the conditions upon which this servitude 
may be imposed, and none why this may not take the form of an agreement as to 
the resale price, the maintenance of which is to their fair mutual advantage.” 

Another equally, if not by far more commanding premise, dealing with the 
practices and effect of selling identified merchandise below established minimum 
resale prices, from an economic viewpoint, is that the rivalry among distributors 
of such merchandise produces uneconomic, predatory unfair methods of com- 
petition. 

In this aspect of our discussion it is desirable to note that long ago the 
question of unfair competition arose in connection with the unauthorized use 
of trademarks. 

The injury resulting from the imitation of a trader’s identifying mark was 
the sale of a competitor’s goods as those of the original user, thereby interfering 
with his trade expectancy or goodwill by depriving him of customers by mis- 
representation. The notion of property in trademarks was thus developed and 
for a while it served well enough, but it was very soon perceived that a trader’s 
customers might be diverted by the imitation of elements which were not trade- 
marks and in which property rights could not be maintained, such as simulation 
of packages, the misuse of personal names, descriptive words, and the like. 
The result was the same misrepresentation and the same interference with 
trade expectancy. 

Mr. Browne in his book on Trademarks (Boston, Little, Brown & Co., second 
edition, 1885), dealing with unfair competition, in section 43 said: 

“Unfair competition in business.—In examining cases classified in the digests 
and books of reports as those of trademarks, the reader is sometimes puzzled. 
In the absence of the slightest evidence that technical trademarks have been 
infringed, courts of equity have granted full and complete redress for an im- 
proper use of labels, wrappers, billheads, signs, or other things that are es- 
sentially publici juris. The difficulty is that wrong names are used. French- 
speaking nations have a standard name for this kind of wrong. The term used 
is “concurrence deloyale.” This term may fairly be Anglicized as a dishonest, 
treacherous, perfidious rivalry in trade. In the German Imperial Court of Col- 
mar, in 1873, the court said that current jurisprudence understands by concur- 
rence deloyale all maneuvers that cause prejudice to the name of a property, to 
the renown of merchandise, or in lessening the customer due to rivals in busi- 
ness. The euphemism employed as head to this section will answer the present 
purpose.” 

The phrase “unfair competition” soon became applied exclusively to cases 
which involve “passing off,” and the law itself was in danger of being crystallized 
by the supposed limitations of the term. Fortunately, unfair competition soon 
became applied to conduct which did not involve “passing off” and was extended 
to include misappropriation as well as misrepresentation, and in general to 
conduct which actually and injuriously interferes with the normal course of 
trade. (See the International News Service v. Associated Press, 248 U. 8. 215 
(1918) at p. 240) when the Court said: 

“This defendant, by its very act, admits that it is taking material that has 
been acquired by complainant as the result of organization and the expenditure 
of labor, skill, and money, and which is salable by complainant for money, and 
that defendant in appropriating it and selling it as its own is endeavoring to 
reap where it has not sown, and by disposing of it to newspapers that are com- 
petitors of complainants thereby is appropriating to itself the harvest of those 
who have sown. Stripped of all disguises, the process amounts to an unau- 
thorized interference with the normal operation of complainant’s legitimate busi- 
ness precisely at the point when the profit is to be reaped, in order to divert a 
material portion of the profit from those who have earned it to those who have 
not; with special advantage to defendant in the competition because of the fact 
that it is not burdened with any part of the expense of gathering the news. The 
transaction speaks for itself, and a court of equity ought not to hesitate long in 
characterizing it as unfair competition in business.” 

Thus disparagement, molestation, inducing breach of contract (see Sayere 
Inducing Breach of contract (1923), 36 Harvard Law Review 663; Carpenter 
Interference With Contract Relations, 41 Harvard Law Review 728), com- 
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mercial bribery, misleading advertising, false trade descriptions, misrepresenta- 
tion of business status, use of lotteries as a sales stimulant, all illustrate only 
a few instances which show how the phrase “unfair competition” or “unfair 
methods of competition” has expanded from limited and meager coverage to its 
present extensive scope. (See article Unfair Competition, by Milton Handler, 
21 Iowa Law Review 175, January 1936.) 

The applicability of the development of unfair competition as constituting an 
injury to trademarks, to the present discussion is we think obvious. This 
measure does no more than declare that selling below established resale prices 
of identified merchandise, when such merchandise is in free and open competition 
with merchandise of the same general class produced and distributed by others, 
is an unfair method of competition, leading to injuries which may be actionable. 

Mr. Justice Pitney said in International News Service v. Associated Press 
(248 U. S. 215, 236) : 

“Obviously, the question of what is unfair competition in business must be 
determined with particular reference to the character and circumstances of the 
business. The question here is not so much the rights of either party as against 
the public but their rights as between themselves.” 

The selling below established minimum resale prices as a variety of unfair 
competition is probably actionable at common law. Certainly a State and/or 
the Congress can make it so by statute. That States have done so, and that the 
Congress has recognized the validity of such policy is common knowledge. The 
45 State Fair Trade Acts uniformly provide “An act to protect trademark owners, 
distributors, and the public against injurious and uneconomic practices in the 
distribution of articles of standard quality under a trademark, brand, or name.” 

By this measure, the Congress merely opens the Federal and State courts to 
the injured party by giving him an opportunity to recover such damages as he 
can prove that he suffered from an injurious act. No penalty is provided; 
nothing is forbidden ; a civil suit is authorized, no more. 

No one is deprived of a right merely because he is made liable to a civil suit 
to redress wrongs he commits. 

In St. Louis and 8. F. Railway v. Mathews (165 U. 8. 1, 27), the Court said: 

“The statute is not a penal one, imposing punishment for a violation of law; 
but it is purely remedial, making the party, doing a lawful act for its own profit, 
liable in damages to the innocent party injured thereby, and giving to that party 
whole damages, measured by the injury suffered.” 

In Chicago and Alton Railroad Co. v. Tranbarger (238 U. 8S. 67, 76), which 
involved a Missouri statute compelling surface water outlets, Mr. Justice Pitney 
said: 

“The previous immunity from responsibility for such injury was nothing more 
than a general rule of law, which was not in terms or by necessary intendment 
imported into the contract. For just as no person has a vested right in any 
general rule of law or policy or legislation entitling him to insist that it shall 
remain unchanged for his benefit * * * so an immunity from a change of the 
general rules of law will not ordinarily be implied as an unexpressed term of an 
express contract * * *, 

“But a more satisfactory answer to the argument under the contract clause, 
and one which at the same time refutes the contention of plaintiff in error under 
the due-process clause, is that the statute in question was passed under the police 
power of the State for the general benefit of the community at large and for the 
purpose of preventing unnecessary and widespread injury to property.” 

The aim of this measure as is the aim and purpose of legal price maintenance, 
as reflected by the State fair-trade laws is primarily twofold. First, as was 
declared by the Supreme Court of the United States in the Old Dearborn Dis- 
tributing Co. case (299 U. S. 183 (1936) ), when it upheld the constitutionality of 
the Illinois and California’s State Fair Trade Acts, as being an appropriate 
means to protect the property represented by the goodwill evidenced by a trade 
mark. Second, and equally as important, it is declared uniformly in all of the 45 
State Fair Trade Acts, that it is an appropriate means of curbing unfair and 
deceptive methods of competition. 

In other words, this unfair competition is made “actionable at the suit of 
any person damaged thereby.” “Actionable” means ground for legal proceedings. 
“Damage” means “the compensation which the law will award for any injury 
done” Scott v. Donald (165 U. 8S. 58, 86). Hence, “Person damaged” means one 
hurt by a legal injury. 
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Therefore, to paraphrase the section, it would read: 

“To advertise, offer for sale or sell any commodity identified by a trademark, 
brand, or name at less than the established price therefore when done for a 
bad purpose and without justifiable excuse is ground for a civil suit in the 
courts by any person who can show that he has suffered legal injury therefrom.” 

This measure does no more than define a civil liability and provides that suit 
may be brought to recover, if one can show a legal injury, for acts which many 
courts in accordance with common-law principles, have long regarded as wrong- 
ful. The defendant is not deprived of any defense. As the Supreme Court 
said in the Arizona Employers’ Liability cases (250 U.S. 400, 426) : 

“And it amounts to a contradiction of terms to say that in submitting a con- 
troversy between litigants to the established courts, here to be tried according 
to long-established modes and with a constitutional jury to determine the issues 
of fact and assess compensatory damages, there is a denial of ‘due process of 
law.’ ”’ 

Moreover, it is significant that the normal, and perhaps the only practical, 
remedy available for the enforcement of violations of resale price maintenance 
is injunctive relief. This being an equitable remedy, a court of equity is vested 
with the broad and discretionary powers which characterize equity jurisdiction. 
The court, thus, is always at liberty to deny relief where particular circum- 
stances make it inequitable to grant it. 

With the development of commerce and industry, distribution has gradually 
grown from the first prehistoric barter to the present large national and inter- 
national industrial organizations, concurrently with the development of human 
society. Life has become extremely complex and goods must travel through 
devious paths from the initial producer to the ultimate consumer. The sum 
total of these paths in “trade,” which, properly defined, “is the flow of goods 
between producer and consumer.” 

The growth of branding merchandise has materially affected the conditions 
of retail and wholesale trading. Some of the functions traditionally assigned 
to distributors have, where branded goods are concerned, been taken over by 
manufacturers, and the importance of selective buying by retailers as adviser’s 
to customers has diminished. In certain trades many of the traditional func- 
tions of the wholesaler have been virtually eliminated. Goods are standardized 
and arrive at the retailer’s shelves ready packed for the consumers immediate 
use. Large-scale national advertising has made the consumer so well ac- 
quainted with the various brands which are made available, that in many cases 
the consumer has made up his or her mind which to buy before entering the 
store. As branding by manufacturers increases the retailer is no longer the 
chief interpreter or creator of public taste. Instead, the process of distribution 
commences at the other hand, namely the manufacturer, who seeks to influence 
public requirements by national advertisement and the distributor tends to be- 
come a mere channel between producer and consumers. Nevertheless, the 
tendency of the manufacturer, who depends for the maintenance and protection 
of his goodwill tries to insure that his merchandise so branded is sold and 
serviced by properly qualified agents, viz retailers. With the tremendous 
growth of identified merchandise, and mass demand created by national ad- 
vertising, in our complex. interdependent economy, effective mass distribution 
is essential to sustain the economies of mass production. 

With the multiplicity of distributors and competing brands tough price com- 
petition became intensified. A realistic appraisal of the market place reveals 
that retail rivalry for the consumer’s purchasing dollar has increased enormously 
in seope and complexity. Giant retailers—such as the supermarkets, mail- 
order houses, discount stores, department stores and chains, each invading the 
traditional functions of the other, and each equipped with large dollar resources 
and vast operating facilities, fighting each other, junglelike, for public accept- 
ance and patronage, not infrequently, where no restraints are available, resort 
to uneconomic and disastrous price wars, which is conceded to be inimical to 
the interest of a dynamic and expanding economy and orderly markets. 

The impact of the Schwegmann and Wentling decisions on the economy in the 
market place particularly as far as it affects the small distributor in his effort 
to serve the public in his respective community was fully demonstrated by the 
price wars which followed and the fear of the renewal and spread of loss- 
leader selling. 

To corroborate these fears, I quote from a sign which appeared in a drugstore 
window in Akron, Ohio, as recent as the last week in April of 1952. This sign 
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featured in a Walgreen drugstore window was prompted to meet local compe- 
tition and reads: 
“Here is proof that Walgreen’s give you Akron’s lowest drug prices. 


Cents 
60-cént Colgate dental cream. 21 ini i elk tin he eee 7 
MB pem i tats DR i in a oi ic i ies hi ied hese bts Shaina tae 5 
26-cent Gillette blue Blades.....w 25s clits bins nse nee eee 5 
60-cent Halo shampooss «.i3 2o0) so oe ee Pass lsacnlsdibhsa la el tlleceolatlate Micailaalil 7 
20-cent Horshey’s Kiso 2. cients tei tts densi heh ean 5 
$1.56 Litly’s Insulin... 4 ht cise te ede 27 
Orem Te tae Bia i ais ii ctcicicceetbet bikin asninden wis hte ea chattel beeieate ud 19 
Gent A Pita -Bel Caer nn nce ses sacs pds Stl dati ee st Lele elon nana 7 
50-cent Barbanol shave CReOGis sissies hides ace whi ode dtd 19 


Without discussing the wholesale costs of these items, I can assure you, 
nevertheless, that it would cost more to steal them, let alone purchasing them. 

The problem of price wars in the marketplace and the effect of the unfair 
methods of competition which they invariably generate was considered and 
commented on by the Select Small Business Committee in its report and rec- 
ommendation to the Interstate and Foreign Commerce Committees when they 
considered the enactment of the McGuire Act in 1951 when it said: 

“Your committee is hopeful that the members of the business community will 
recognize their responsibilities in this situation and that they will realize che 
dangers inherent in loss-leader selling and cutthroat competition ; that they will 
realize that such practices can result only in damaging the whole economy. It 
is not only the small independent merchant who suffers in a price war. The 
manufacturer and the consumer also suffer. And the leaders of price-cutting 
campaigns should realize that injury to other segments of the retail trade can- 
not benefit them. Gains realized from loss-leader selling are shortlived. The 
practice is a vicious one and defeats itself. No merchant, no matter how large, 
ean afford to continue loss-leader selling indefinitely. He must engage in 
other practices in order to recoup his losses. And such other practices of neces- 
sity require that he sell other merchandise at high profits. The consumer must 
sooner or later discover the fallacy of the loss-leader selling technique, and 
then the retailer loses the good will of his customers and their patronage. The 
good sense and recognition of their responsibilities should impel the overwhelm- 
ing mass of the business community to the logic and wisdom of fair trade.” 

The result of price cutting of identified nationally accepted merchandise below 
established resale prices invariably leads to unfair methods of competition as 
well as injury and destruction to property and property rights, false and mis- 
leading advertising, unjust enrichment by misappropriation, disparagement and 
defamation of one’s competitors, the contravention of a just order of competitive 
relationship and the violation of State and Federal laws enacted to promote 
competition for the proper maintenance of our free and democratic economy. 

We submit that experience in the marketplace, legislative interest, and af- 
firmative court adjudications acknowledge with approval the following premises 
which reflect the effects of competition in our American free enterprise system. 

(A) That the general objective of the antitrust laws is the promotion of com- 
petition in open markets, which court decisions hold that the antitrust laws 
should be construed in the context of this broad and practical conception, to 
avoid restraint of trade and monopoly. 

(B) That monopolies as the courts have construed them are those situations 
where a single seller, or a group of sellers acting in concert, have control of 
the market price and tend to exclude competition. (This requirement is satis- 
fied even if there is no showing that prices have been raised or competitors 
actually excluded from the field. In this respect the United States Supreme 
Court in the American Tob. Co. v. U. 8. (328 U. S. 781 (1946)) it is held “that 
the material consideration in determining whether a monopoly exists is not 
that prices are raised and that competition actually is excluded, but that power 
exists to raise prices or to exclude competition when it is desired to do so.’’) 

(C) That to effectuate, and as an auxiliary to the Sherman Act to make 
more effective the fundamental purpose of the Sherman Act, namely to secure 
equality of opportunity and to protect the public against evils commonly incident 
to destruction of competition through monopolies and combinations in restraint, 
thereby promoting fair dealing in the marketplace, the Congress enacted the 
following regulatory legislation. 

(1) The Federal Trade Commission Act, which this measure seeks to amend in 
order to carry out its declared purpose and policy namely to prevent unfair 
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methods of competition, and unfair and deceptive acts or practices in commerce. 

(2) The Clayton Act, in order to preserve free and fair competition in the 
field of distribution. 

(3) The Miller-Tydings Act in 1936 and the McGuire Act in 1952 to effectuate 
the enforcement of the State Fair Trade Acts in order to carry out the State 
policy of resale price maintenance on identified merchandise, to the end of avoid- 
ing predatory practices whenever they tend to a substantial lessening of com- 
petition or the monopolization of activities in any line of commerce. 

(4) The Federal Food, Drug and Cosmetic Act. 

(5) The Securities and Exchange Act. 

(6) The Robinson-Patman Act, which seeks to prohibit discriminatory prices 
and discounts in the field of distribution. 

(D) That the heart of our national economic policy has long been faith in 
the value of competition (as was expressed by President Eisenhower, when 
he consented to the appointment of United States Attorney General’s commit- 
tee to study the antitrust laws, when he said: “It is hoped that this group will 
provide an important instrument to prepare the way for modernizing and 
strengthening our laws to preserve American free enterprise against monopoly 
and unfair competition.” ) 

(E) That the acknowledged economic benefits of competition, among other 
things, is the freedom of opportunities in any line of commerce, free from the ex- 
istence of monopolistic power. 

(F) That effective competition must be a workable competition as composed 
with pure and perfect competition, in order to assure society the substance 
of the advantages which competition should provide. 

Considering the above-detailed premises as far as they apply to achieving the 
benefits of competition, we shall stress primarily the two major premises, namely 
“monopoly” and “competition,” with the corollary factors which condemn 
monopoly and favor competition. 

It is generally agreed (except probably by those who advocate predatory poli- 
cies and practices (that monopoly and/or acts tending to monopolization of any 
line of commerce is undesirable, therefore no detailed discussion should be neces- 
sary on this premise, except probably a short definition of the term monopoly. 
Economic monopoly differs little from legal monopoly, namely, the “power to fix 
prices or to exclude competition.” Courts have construed “that the material 
consideration in determining whether a monopoly exists is not that prices are 
raised and that competition actually is excluded, but that power exists to raise 
prices or to exclude competition when it is desired to do so.” That the anti- 
monopoly laws should be construed in the context of this broad and practical 
conception of the preexisting law of restraint of trade and monopoly. So 
viewed, it reflects a flexible public policy directed against all undue limitations 
on competition, both in the form of realized monopolization, and in the lesser 
mode of partial but significant restraints of trade tending to the same end.” 
Of interest also is the dictionary definition of monopoly, namely, exclusive con- 
trol, by one or combination, of the supply of any commodity or service in a given 
market, such control which enables the one having such control to raise the 
price of a commodity or service materially above the price fixed by free com- 
petition. 

Dealing with the premise of “competition” recognizing differences of opinion, 
as viewed from a legal, economic, social, and circumstantial approaches as the 
term may be applied in accomplishing the economic and social benefits of com- 
petition, and to accommodate the judicial and legislative process in effectuating 
an effective and workable competition in the interest of free enterprise and an 
expending and stabilizing economy, economists assert that the essence of com- 
petition is to free the buyer from monopoly power of the seller by access to 
alternative sources of the product or service. That the same considerations 
apply where the problem is a buyer’s monopoly. It is also recognized that 
“the idea of competition itself, as distinguished from the many variant tech- 
nical concepts of competition, is not so easy to define. The literature of eco- 
nomics uses a good many concepts of competition for various purposes: such 
as “perfect,” “pure,” “monopolistic,” and “workable competitions,” and several 
others. Competition itself, as a generic concept embracing all its subdivisions, 
implies two ideas, which have a large common area but are not coextensive. 
In the first sense, the word competition denotes only the presence of more than 
one seller in a market, and identifies a condition of rivalry among them. But 
there is a second generic sense in which the world and the idea of competition 
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are used, both in law and economics, and especially in law. In this definition, 
“competition” is contrasted with “monopoly” with respect to the degree of market 
power possessed by a seller, or group of sellers acting in concert. This second 
meaning of competition can be summed up as identifying a market condition 
in which the rivalry of sellers, of itself prevents the existence of the discre- 
tionary market power of monopoly over price and output. 

It is also generally conceded that “effective competition” must be a “workable 
competition.” The concept of “workable” or “effective” competition can per- 
haps best be described as the economists attempt to identify the conditions 
which could provide appropriate leads for policy in assuring society the sub- 
stance of the advantages which competition should provide. 

Recognizing without much contention that effective competition is desirable 
and.that practices which permit unfair competition tend toward the elimination 
of compeition ultimately leading to monopoly, legislation toward that goal is 
desirable and warranted. 

It is obvious that Congress condemns unfair methods of competition which 
result from deceptive price juggling competition as being a violation of the 
rules of human conduct and in fact a violation of the antitrust laws and sup- 
porting measures. In sports, arts, science, and all other human endeavors, 
competition is the honest rivalry of friendly opponents in an effort for greater 
achievement, and not competitor destruction. A competition of effort, a com- 
petition of efficiency, and a competition of service are the moral and legal forms 
of a desirable competition. The bigger the effort, the greater the efficiency 
and the better the service, the larger will be the measure of compensation. 
The competition of efficiency results in the elimination of waste and directly 
creates a permanent reduction of price and of the cost of living, while unfair 
and deceptive price-juggling leads only to temporary and selective price-cutting 
which is invariably followed by price increases on other unbranded items 
and profiteering. 

This measure therefore seeks to accomplish that goal by providing a fair and 
legal means ; 

1. To protect the property rights of trademark owners against predatory 
juggling of resale prices in the market place of a few distributors which ulti- 
mately results in an irreparable injury to the goodwill reflected in the trade- 
mark. 

2. To protect distributors against injurious and uneconomic resale price 
juggling of trademarked products, which inevitably results in the elimination 
of competition, unfair and fraudulent practices in the sale of quality products, 
and a general disservice to the consuming public. 

3. To protect the public against market place practices which tend to pro- 
mote monopolization of the field of distribution, a tendency of lowering the 
quality of merchandise down to a price rather than to a standard, and the 
contraction of opportunities and benefits which should result from an orderly 
market based upon a free, fair, and workable competition. 

It is commanding to note that the United States Attorney General’s Commit- 
tee To Study the Antitrust Laws (report released in April 1955) vehemently 
asserts the following premises concerning the application and value of compe- 
tition in the market place: 

(A) “The general objective of the antitrust laws is the promotion of compe- 
tition in open markets and to secure equality of opportunity.” 

(B) “That the heart of our national economic policy has long been faith in 
the value of competition.” 

(C) “That effective competition must be a workable competition as compared 
with pure and perfect competition.” 

(D) “That public policy cannot afford to be indifferent to the elimination 
of competition within an industry.” 

(E) “That good public policy is founded on the economically sound assump- 
tion that competition will on the average result in much more progressiveness 
and efficiency than monopoly.” 

(F) “That there should be no predatory preclusive tactics, such that their 
national effect would be to enable the user to eliminate rivals without regard 
to their efficiency, or at least to place them under serious handicaps irrele- 
vant to this efficiency.” 

(G) “The concept of workable competition is consistent with considerable 
product differentiation and recognizes the existence of buyer preference among 
sellers.” 
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(H) “That competition must also do a social job as well.” 

(1) “That the major economic aspects of workable competition are those 
factors which prevent monopoly; encourage the freedom of opportunity for 
entry of new rivals, and that the cost of entry into the competitive area should 
not be impractically high; independence of the rivals entering an industry; 
and industry shall be free from predatory practices.” 

With respect to the effect of price cutting below established prices, it is 
regrettable to note that the majority members of the committee in this con- 
sideration of the factors in the market place have, in our opinion, utterly failed 
in their purpose and in the purpose for which it was appointed, namely as 
charged by the President, to suggest and strengthen the laws “to preserve 
American free enterprise against monopoly and unfair competition.” They 
have failed to recognize the overwhelmingly accepted concept contained in 
fair-trade legislation dealing with promotion and maintenance of fair meth- 
ods of competition, as is expressed in the above-mentioned second purpose of the 
Fair Trade Acts. They have failed to recognize that price cutting on price- 
maintained products established in pursuance to restrictions provided in the 
Fair Trade Acts is a recognized form of unfair competition, resulting in an 
irreparable injury not only to the manufacturer and the distributor but to the 
public as well. 

There are some who completely disregard that fact that the price cutter 
selling below the established price takes advantage of the goodwill of the 
trademarked article and the honest competitor, for his own benefit, thereby 
realizing an undeserved benefit and profit while on the other hand, the trade- 
mark owner and his immediate distributors suffer an equally undeserved loss 
as a result of their contractual loyalty and obligation; as Rudolph Callman 
in Callman’s Trade-Marks and Unfair Competition on the subject of price cut- 
ting said: 

“Price cutting on trademarked articles is purposed at and results in at- 
tracting customers by means of the false impression that the price cutter’s 
economic ability is greater than that of his competitors, that the prices not only 
of these price-marked articles but of all articles sold by him are more favorable 
than those of his competitors. The price cutter is ‘really not selling * * * 
chiefly on the strength of his own efficiency,’ but ‘on the strength of years of the 
manufacturer’s advertising.’ This successful diversion of customers from the 
honest competitor necessarily inclines the latter to cease selling the price-cut 
articles, whose goodwill the price cutter has seriously damaged, if not destroyed, 
by cheapening them before the public. The first victim is the manufacturer, 
whose trademark thus symbolizes an unreliable price policy and a devastated 
market.” 

Since experience in the market-place reveals that any competitive market situ- 
ation is constantly threatened by the development of anticompetitive forces 
which may eventually lead to monopolies, which is uniformally condemned, 
Government then must strengthen or supplant the competitive factors. This 
because, aS Rudolph Callman, supra, aptly said, “providence cannot be called 
upon to command ‘Let there be no monopolies,’ or ‘Let there be competition.’ ” 
In order to preserve the competitive order of a capitalistic economy and main- 
tain the playground of competition for the good of the social and political 
order, the Government must control every possible disturbance in the market 
place. Various kinds of disturbances may arise and each require a particular 
governmental policy in itself. The real problem, of course, is to find a flexible 
legislative medium which would accomplish the results with the least amount 
of interference. Fair trade legislation as experienced in the market place emi- 
nently accomplishes this purpose.” 

If the effects of price cutting were unmasked, and separated from the pseudo- 
efficiency and public-interest cloak, intelligent individuals would look with dis- 
dain upon the price cutter. The very term savors of unfair trade practices. 
Labor organizes unions to maintain a living wage and calls its price cutters 
scabs. Labor, as well as the public, recognizes no lower form of animal than 
a scab. To the retailer, a retailer price cutter is a gyp. Price cutters who 
follow the pattern of price juggling of nationally accepted identified merchan- 
dise interfere with general ability and normal operations in the market place, 
and for labor, retailer, and producer to earn a fair compensation for goods 
sold and services furnished. 

Our courts under the antitrust laws and supplementary legislation have 
enjoined various forms of price cutting, such as: 
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Selling below the cost of production, or at prices which, after allowing 
for differences in cost of transportation, grade, quality, or quantity sold, 
were lower than the prices charged in other parts of the United States. 

Sending out salesmen to influence the customers of competitors so as to 
secure their trade without regard to price. 

Offering or selling at a less price or on more favorable terms of sale to 
customers of competitors than to one’s own customers. 

Offering or giving secret rebates or other secret inducements to any cus- 
tomer of a competitor. 

Giving a customer any rate, concession, discount or rebate because he is 
a stockholder. 

Selling at a lower price to its own subsidiary corporation than to a manu- 
facturer competing with the subsidiary. 

Selling at cut prices, under special brands, substantially the same goods 
as the regular brand. 

These decisions generally carry the qualification that the action is enjoined 
if undertaken with the intent of injuring the trade or business of a competitor. 
When a dealer cuts the price of his goods, he never does so with the intent of 
injuring his own trade or business. He hopes to improve and benefit his own 
business, and in the natural course of events to injure the business of his com- 
petitor. Price cutting is not his ultimate aim or goal. He is not an altruist, 
solely in business for the purpose of giving away his products below cost, but 
he hopes and expects that by cutting prices he will draw patronage from his 
competitor, and that his competitor’s business will be extinguished, and his 
own business will dominate the field. 

The basic immorality of price cutting is not the intent to injure the business 
of a competitor. It is rather the twofold injury to the public, of which the first 
and immediate one is the interference with the ability of other dealers to earn 
a fair compensation for the service rendered by them, and the second and ulti- 
mate one is the desire on the part of the price cutter to place himself in an 
unobstructed position, eventually to gouge the public and to profiteer. 

The evil sought to be remedied by resale price maintenance is price cutting by 
an unscrupulous retailer, the effect of which may be to substantially lessen 
competition between neighboring competitors, which seems to be declared unlawful 
by the Clayton Act. 

Experience in the market place has proved, nor is Congress ignorant of the 
fact, that a price cutter of identified merchandise on the retail level is not guided 
by altruistic motives, and only sells at cost or at a loss because of a desire for 
gain, and therefore must naturally profiteer on some other articles or at some 
other time in order to recover his loss on the cut-price goods. How can such 
conduct possibly be in the public interest? 

One of the manifestations of loss-leader price competition is local price cutting. 
Prices are reduced in a specific territory, naturally for the purpose of injuring 
certain competitors. Public policy is not alone interested in the few individual 
competitors who may be injured, nor again in the few local consumers who may 
be gouged after the price-cutting profiteers have accomplished their aim. These 
evils must be avoided, because these members of the population are entitled to 
protection and this conduct must not be allowed to spread, but the immediate and 
paramount concern of public policy is that while this local price cutting is pro- 
ceeding, the rest of the population is paying an enhanced price to support the 
cost of the local war. 

Public policy demands the uniform protection of the entire population both as 
producers and consumers, and it is contrary to public policy to attempt to protect 
the consumers at the expense of the producers, for there is no distinction between 
them, and any such cost is paid by the consumers themselves who constitute the 
producing public. 

Loss-leader price competition undermines producers, injures consumers, and 
raises havoc with the public—the population as a whole. Prohibitory antitrust 
laws do not protect the public, for, in their effort to benefit consumers, they harm 
the same persons as producers. Only regulation is compatible with public policy, 
for under regulation all producers can receive a fair return, no more and no less, 
profiteering can be prevented, and consumers will be enabled to secure for their 
consumption the equivalent of the capital, time, effort, and skill devoted by them 
to production. 

We submit that the vital objective of this measure, which is probably more 
important than the others stressed heretofore, is that this measure seeks to 
protect the consuming public against deceptive methods in the market place, 
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confusion as to values and standards of nationally accepted products, unfair 
methods of competition which inevitably lead to the promotion of monopolies, 
restriction of equal opportunities, the concentration of economic power in the 
distribution channels to the detriment and inconvenience of the respective com- 
munities, the injury and destruction of property rights, the debasement of moral, 
social, and political values of a democratic government, inducing breaches of 
contracts and obligations and inciting price wars. 

This measure is in the interest of the public because it postulates the continuity 
and freedom of individual action, but within the common and equitable require- 
ments or rules of a system of regulated competition for the general welfare of 
the democratic social order. Its goal is the assurance of a reasonable profit to 
industry and living wages for labor and the farmer with the elimination of the 
piratical methods and practices which have not only harassed honest business 
but also have contributed to ills of labor and the farmer. This measure will 
activate the concept so aptly expressed by Justice Holmes when in one of his 
dissenting opinions, dealing with price maintenance, said: 

“T cannot believe that in the long run the public will profit by this Court 
permitting knaves to cut reasonable prices for some ulterior purpose of their own 
and thus to impair, if not to destroy, the production and sale of articles which 
it is assumed it is desirable that the public should be able to get.” 

And Justice Brandeis, when he said: 

“The competition attained by prohibiting the producer of a trademarked article 
from maintaining his established price offers nothing substantial. Such com- 
petition is superficial merely. It is sporadic, temporary, delusive. It fails to 
protect the public where protection is needed. 

“Americans should be under no illusions as to the value or effect of price 
cutting. It has been the most potent weapon of monopoly—a means of killing 
the small rival to which the great trusts have resorted most frequently. It is 
so simple, so effective. Farseeing organized capital secured by this means the 
cooperation of the shortsighted unorganized consumer to his own undoing. 
Thoughtless or weak, he yields to the temptation of trifling immediate gain; and, 
selling his birthright for a mess of pottage, becomes himself an instrument of 
monopoly.” 

The principle of this measure is economically sound, socially and ethically 
desirable because it is a step forward in the American business life. 

From the social aspect concerning the effect and desirability of legal resale 
price maintenance it is illuminating to appraise the very forceful and dramatic 
remarks of Congressman John A. McGuire made by him on the floor of the 
House during the debates on the McGuire Act when he said: 

“Fair trade is usually discussed in economic terms. The economic benefits 
it brings to consumers, to retailers, and to manufacturers have been often 
pointed out—lower prices, fair competition in the market place, the protection 
of valuable trademarks. But, important as are the economic advantages of 
fair trade, they do not tell the whole story of how fair trade affects the 
American people. For fair trade affects their lives, as well as their livelihoods. 

“In the first place, fair trade plays a vital role in keeping our society what 
we might call an open society rather than a closed one. By that I mean a 
society in which the doors of opportunity are kept open to everyone, a society 
in which everyone has the chance to move upward or to become his own boss, 
if he has the initiative and the ability. This freedom of opportunity, available 
to everyone, is one of our proudest traditions. 

“Fair trade guards freedom of opportunity in our land because it helps small 
business to survive and thrive even in an age of huge retail organizations with 
vast aggregates of capital. By restraining the unfair competition of price 
juggling—a powerful weapon by which the giants of retailing can destroy and 
eliminate their small rivals—fair trade insures the continuing existence of 
small business. Unless small business is kept in the running by fair trade, 
all those Americans who had that unquenchable urge to work for themselves 
rather than for others, will find the door of opportunity slammed tight against 
them. The good old American dream of the right of the little fellow to achieve 
independence will become empty and mocking delusion. 

“Let’s put the issue this way: Do we want a nation of 150 million proletarian 
workers employed by a handful of bosses? The answer is obvious. 

“It is not exaggerating to say that fair trade can affect the future of de- 
mocracy in this country. As a witness from the Federal Trade Commission 
testified before the House Interstate and Foreign Commerce Committee hearings, 
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the maintenance of a strong, healthy small-business community is the best bulwark 
that we have against the growth of collectivism either in the form of fascism 
or communism, This is undeniably true. 

“When we examine the history of the rise of totalitarianism, we find that 
people turn to it when their lives are without hope, when a bleak future of 
poverty and economic subjection stretches endlessly before them, out of which 
they see no opportunity of rising. This is when they throw themselves into 
the arms of an all-powerful dictator or an all-powerful state that promises 
them bread in return for freedom. But when millions of citizens own their 
businesses, own property, work their own land—and when those who do not 
are guaranteed the chance to rise into these economic groups— they are then 
secure against the blandishments of the false messiahs of collectivism. 

“The Federal Trade Commission witness advanced another argument which 
eloquently supports measures, such as fair trade, which preserve small business 
in our society. Democracy is most alive when it flourishes at the grassroots. 
This requires a strong sense of civic and community responsibility in citizens 
who take an active part in community affairs. We all know from our own 
experience that in those communities in which there exists a healthy small- 
business group the level of civil welfare and the interest taken by small- 
business leaders in health, reereation, and education tend to be higher than 
in those communities in which business consists mainly of a few large concerns 
owned and operated by distant managers and distant corporations. 

‘Most Americans live in small towns and villages. The manner in which the 
citizens of each community manage their own local affairs, when multiplied 
many thousandfold, determines the character of our democracy as a whole. 
Small-business men have a very personal stake in making their communities 
better places in which to live and work. Absentee ownership of the community’s 
business enterprises deprives the community of much of the leadership and initia- 
tive needed to make community life strong and active. When local leadership is 
replaced by absentee control and direction, the citizens become apathetic and 
passive about their own affairs. Democracy then withers at the roots, and 
it is not long before the creeping malady of civic indifference spreads to the trunk 
and branches. 

“It should be clear that whether or not small business remains intact is more 
than a matter of economic preferences. It involves some of our most cherished 
political and social institutions. 

“Small business is essential to our social and political democracy. Fair trade 
is essential to the continued existence of small business. There can, in my 
opinion, be no stronger statement of the case for restoring to effectiveness the 
fair-trade laws of the 45 States, as provided by the McGuire bill, H. R. 5767, 
now before the House.” 

Back in 1892, in the case of State of Ohio v. Standard Oil Co. (49 Ohio St. 
137), on this point the court said: 

“A society in which a few men are the employers and the great body are 
merely employees or servants is not the most desirable in a republic; and it 
should be as much the policy of the laws to multiply the numbers engaged in 
independent pursuits or in the profits of production, as to cheapen the price to 
the consumer.” 

The above observation points to our conclusion that there is no such class as 
consumers separate and apart from producers. Every consumer is a producer 
and each producer is a consumer and no line of demarcation can be drawn 
between the two. Intelligent consumers realize that they are themselves pro- 
ducers, and in order to earn their own fair compensation, are willing to permit 
all other producers to earn a fair rate of return. Human conduct does not object 
to a reasonable increase commensurate with a fair return to the producer and in 
turn to labor, as well as the distributor; what is branded as “unfair and de- 
testible” is fraudulent price reductions which invariably lead to gouging, ex- 
tortion, or profiteering. So that the profiteer is justly regarded as one of the 
worst enemies of society. 

It is an accepted fact that human conduct admits that “unfair competition” is 
wrong and is therefore justly declared illegal. The very term “unfair” leads to 
this result. If it is not wrong it is not “unfair competition.” Accordingly in 
the best interests of society it is, and the Government has the duty and power 
to regulate all business affected with a public interest, and that all necessaries 
of life, and all basic and national industries and commerce are so affected. 
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Regulation will be a boon to the honest, and will be more difficult of evasion by 
the dishonest and unscrupulous. 

It is of interest that back in 1876 the United States Supreme Court in Munn v. 
Illinois (94 U. 8, 113), on the point of regulation said: 

“Under these powers [the powers of government inherent in every sovereignty, 
that is to say, the power to govern men and things] the Government regulates 
the conduct of its citizens one toward another, and the manner in which each 
shall use his own property, when such regulation becomes necessary for the 
public good. In their exercise it has been customary in England from time im- 
memorial, and in this country from its first colonization, to regulate ferries, 
common carriers, hackmen, bakers, millers, wharfingers, innkeepers, etc., and in 
doing so to fix a maximum of charge to be made for services rendered, accom- 
modations furnished, and articles sold. To this day, statutes are to be found 
in many of the States upon some or all of these subjects; and we think it has 
never yet been successfully contended that such legislation came within any 
of the constitutional prohibitions against interference with private property. 

“* * * Property does become clothed with a public interest when used in 
such manner to make it of public consequence, and affect the community at 
large. When, therefore, one devotes his property to a use in which the public 
has an interest, he, in effect, grants to the public an interest in that use, and 
must submit to be controlled by the public for the common good, to the extent 
of the interest he has thus created.” 


Part 3. THE REASON FOR THE ENACTMENT OF THIS MEASURE AND Wuat Ir Is 
DeEsIGNED To ACCOMPLISH 


In 1951 by the Schwegmann and Wentling decisions (Schwegmann vy. Calvert 
Distillers, 341 U. S. 384, and Sunbeam Corp. v. Wentling, 185 F. (2) 903-340 
U. S$. 944), the United States Supreme Court, in effect, nullified effective en- 
forcement of the State Fair Trade Acts on the statute books in 45 out of the 
48 States in the Union, as far as it applied to interstate commerce. Congress 
immediately recognized the problem and in 1952 by an overwhelming majority 
in House and Senate supplied what it felt to be a remedy by enacting the 
McGuire Act, as an amendment to the Federal Trade Commission Act in an 
effort to restore the effective enforcement of the resale price maintenance on 
identified merchandise as is represented by the provisions in the State fair- 
trade laws, when such merchandise traveled in interstate commerce. 

Now in 1958 by the following decisions in the United States courts: General 
Electric Co. v. Masters (68, 715 CCH (1957 trade cases) ), Bissel Carpet Co. v. 
Masters (68, 608 CCH (1957 trade cases)), U. S. v. McKesson & Robbins 
(68, 316 CCH (1956 trade cases)), and the following, selected State cases— 
Colorado, Florida, Georgia, Indiana, Louisiana, Michigan, Nebraska, Ohio, and 
Oregon—the courts in one form or another have again dealt a death blow to 
effective enforcement of resale price maintenance on identified merchandise, 
either as it may involve intrastate or interstate commerce. Then as now the 
economic effect of these decisions resulted in, and still continues, disastrous 
uneconomic price wars on trademarked products, bringing about an increasing 
depressed condition in the market place, with the ultimate issue of increased 
bankruptcies among retail distributors, spreading as a consequence thereof to 
small wholesalers and manufacturers. 

It is characteristic to note that none of the decisions cited or others have 
condemned resale price maintenance as a policy, but have resorted to an inter- 
pretation of a tangent which in effect frustrated the avowed policy spelled out 
by the State legislature or the Congress with respect to the application of the 
policy to the realities of the market as it effects the public welfare. 

The Congress, ever alert and conscious of the economic trends in the market 
place, quickly concerned itself with the consideration of providing ways and 
means and probably necessary legislation to remedy and alleviate the condi- 
tions from spreading in order to avoid panic and loss of confidence in our form 
of economy and way of life. To this end the proper agencies provided so-called 
pump priming, increased governmental expenditures, reducing interest rates to 
make more money available for commercial transactions, reduce taxes, as well 
as provide legislation which will modernize and strengthen our laws in order 
to preserve and enhance our free-enterprise system, by preventing monopolies 
and the spread of unfair methods of competition in the market place. In that 
connection Congress is considering restrictions against mergers, strengthening 
our antitrust laws, amending the Robinson-Patman Act with respect to price and 
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discount discrimination, identified by the pending bills in the House, as H. R. 11, 
and in the Senate as S. 11, as well as the pending measure identified in the 
House as H. R. 10527 in order to make effective and workable the competition 
in the distribution of identified merchandise in the interest of the general public, 

It is pleasant and commanding to herald the alertness of the people’s repre- 
sentatives, and swiftness with which the democratic process works to the 
contrary notwithstanding. 

First we shall consider what is the legal consequence of the recent decisions 
as far as they affect the effective enforcement of the policy of resale price 
maintenance in the manner provided by the State Fair Trade Acts as far as it 
involves interstate commerce. In the General Blectric Co. v. Masters case, the 
United States Circuit Court of Appeals for the Fourth District (N3, N. Y.), 
as well as the United States Circuit Court of Appeals in the Bissel Carpet Co. 
ease, for the Second District (viz, Maryland), in 1957, overuling a lower 
United States district court, in a 2-to-1 majority, held: 

“A mail-order house located in the District of Columbia cannot be enjoined 
from advertising, offering for sale, or selling a fair-trader’s products in New 
York below fair-trade prices established under the New York Fair Trade Act. 
Neither the McGuire Act nor the New York Fair Trade Act authorizes the 
enforcement of fair-trade prices against a retailer making resales or located 
in a non-fair-trade jurisdiction. The fact that the retailer’s owner was located 
in New York was irrelevant, and the retailer will not be treated as a mere 
dummy corporation for its New York parent. Also, New York contracts of the 
retailer were irrelevant. 

“In this 2-to-1 decision, one majority judge ruled that the McGuire Act and 
the New York act were inapplicable since the resales of the fair-traded products 
took place in the District of Columbia, a non-fair-trade jurisdiction. The place 
of resale was considered to be the place where the title to the products passed. 
The other majority judge ruled that the retailer was located in the District of 
Columbia and therefore beyond the reach of the New York Fair Trade Act. The 
exemption provided in the McGuire Act can be availed of only by the State that 
the McGuire Act designated as the State of resale, that is, the State where the 
retailer is located.” 

The decisions in the Masters case in effect frustrated and made void the 
efficacy of resale price maintenance on identified merchandise as represented 
by the State Fair Trade Acts not only as it may apply to interstate commerce 
but also as it may apply to intrastate commerce. These decisions by construing 
that title passes to merchandise purchased, where the retailer resides and 
designates where it should pass makes it possible for a predatory retailer doing 
business in a fair-trade State (as in this case, New York) to establish an office 
to solicit business in the fair-trade State, from a non-fair-trade State (as in 
this case the District of Columbia) by advertising, offering for sale, and selling 
resale price restricted merchandise, below prices established under the pro- 
visions of the State Fair Trade Act, thereby completely nullifying, the intent, 
purpose, and policy of the State or States, now 45 in number, which provide 
resale price maintenance legislation in the interest of the citizens of its re- 
spective State or Territory. Neither decision in the Masters case question the 
constitutionality, validity, nor the efficacy of the provisions of the State fair 
trade acts, nor does the Court consider the effect of its decision as far as it may 
vitiate the policy established by the 45 States and corroborated by Congress 
and an overwhelming judiciary. This decision we believe to be in error and 
in disregard of the accepted doctrine of comity between the States. 

Of material and enlightening information is the dissent statement of Justice 
Lumbard in which he said : 

“TI dissent for the reasons so well stated by Judge Bicks below (1956 Trade 
Cases 68,503) 145 F. Supp. 57 (S. D. N. Y. 1956). The sales complained of took 
place in New York and New York may prohibit them. Accordingly the district 
court had the power and the duty to enjoin these New York sales, offers to sell 
and advertising. 

“(Evasion of State Law) 


“Masters, Inc., of New York, has frequently been before the New York courts 
for violation of the Feld-Crawford Act. In 1952, Masters, Inec., was enjoined 
from selling General Electric appliances below fair-traded prices (1952 Trade 
Cases 67,382; 122 N. Y. S. 2d 14; Sup. Ct. N. Y. 1952), and in 1953 was fined 
twice for violating the injunction. Not long thereafter, it set up in the District 
of Columbia (the nearest metropolitan area without fair-trade laws) a store 
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which was separately incorporated, although wholly owned and controlled by 
Masters, Inc. 

“Despite the formal corporate separation, Masters, Inc., used the facilities of 
both the New York and Washington stores to exploit the New York market. 
Thus, Masters, Inc., widely advertised that although it could not sell General 
Electric appliances at its New York store, it could and would sell them by mail 
order from Washington, D. C. When customers sought to buy the appliance at 
the New York store, they were again informed that the appliances could be 
obtained at the Washington store and order blanks were provided in New York; 
moreover the advertising mailed by Masters Mail Order of Washington, D. C., 
although posted in Washington, was prepared in New York from the mailing 
lists and other facilities of the New York office. 

“It seems to me that it would be difficult to imagine a clearer case of evasion 
of the New York law. Regardless of how we ought to treat the wholly inde- 
pendent out-of-State mail-order house, it seems to me, with all due deference to 
my brethren, that that is not the case before us. Insofar as the sales in question 
are concerned, the many contacts with New York establish that for all practical 
purposes the Masters organization is in the same position as a New York seller 
with an out-of-State warehouse and office staff. If we ignore that, and look 
only to such easily arranged formalities as separate incorporation, title passage 
and where the article is mailed, we merely facilitate the emasculation of fair 
trade by any discount house large enough to be able to afford such arrangements. 
These formalities may be material in other contexts, but they should not be 
given controlling significance here. 


“(Congressional Policy) 


“We must not forget that Congress has twice indicated—the second time despite 
strong opposition—that the States are to be allowed to prevent price competition 
among those selling branded products in the home market. (See H. Rept. 
No. 1516, 82d Cong., 2d sess. (1952).) This was to avoid damage to the good 
will of the manufacturer in the eyes of local consumers and to protect local small- 
business men against the price-cutting powers of the large firms (see id. at 12,10). 
The defendant’s activities have frustrated and will continue to frustrate both 
purposes in the New York market unless they are enjoined.” 

To the same effect from a different aspect the United States Supreme Court in 
the McKesson case, supra, invalidated the application of resale price maintenance 
as provided by the State fair-trade laws as far as it applies to integrated producers 
and distributors of identified merchandise. In this particular instance McKesson 
& Robbins as a producer and distributor of identified merchandise, as well as a 
wholesaler, no matter how large or small the wholesaling may be. And in another 
known instance is the Eastman Kodak Co. circumstance, which is a producer, 
as well as a retailer of its products to some extent. In the McKesson case it is 
of interest to note the statement of the majority (6 to 3) in which Chief Justice 
Warren speaking for the majority said: 

“The issue in this case is a narrow one involving merely a statutory construc- 
tion. The Government does not question the so-called vertical fair-trade agree- 
ments between McKesson and retailers of McKesson brand products. It chal- 
lenges only appellee’s price-fixing agreements with independent wholesalers with 
whom it is in competition.” 

Accordingly the majority in effect held that, a corporation which produces and 
distributes its own line of drug products and wholesales the drug products of 
other manufacturers cannot under the Miller-Tydings and the McGuire Act enter 
into fair-trade contracts, covering its own products with independent wholesalers 
who compete with the corporation’s wholesale divisions. Such contracts it is 
said is clearly outside of the statutory exemptions. 

Probably of more impressive and convincing interest, to us at any rate, is the 
statement of the dissent of three Justices; viz, Harlan, Frankfurter, and Bur- 
ton, in which it was said: 

“Lack of sympathy with an act of Congress does not justify giving it a con- 
struction that cannot be rationalized in terms of any policy reasonably attribut- 
able to Congress. Rather our duty, as always, is to seek out the policy underlying 
the act and, if possible, give effect to it. In this instance, I think the Court has 
departed from that rule by giving the Miller-Tydings and the McGuire Acts an 
artificial construction which produces certain results that could hardly have 
been intended by Congress.” 
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“(State Fair Trade Laws) 


“The purpose of the State fair-trade laws is to allow the manufacturer of 
a brand-named product to protect the goodwill his name enjoys by controlling 
the prices at which his branded products are resold (Old Dearborn Distributing 
Oo. v. Seagram Distillers Corp. (299 U. 8. 183, 193-194) ). The necessary result, 
indeed, the very object, is to permit the elmination of price competition in the 
branded product among those who sell it. Congress has sanctioned those laws in 
the Miller-Tydings and McGuire Acts, considering them not to be offensive to Fed- 
eral antitrust policy. Sufficient protection to the public interest was deemed to be 
afforded by the competition among different brands, a safeguard made express 
by the provision of the Miller-Tydings and McGuire Acts denying fair-trade con- 
tracts exemption from the antitrust laws unless the fair-traded product is “in 
free and open competition with commodities of the same general class.” In short, 
the very purpose of the acts is to permit a manufacturer to set the resale price 
for his own products while preserving competition between brands, that is, 
between the fair-traded item and similar items produced by other manufacturers. 


“(Integrated and Nonintegrated Manufacturers) 


“If we accept the legislative judgment implicit in the acts that resale price 
maintenance is necessary and desirable to protect the goodwill attached to a 
brand name, there is no meaningful distinction between the fair-trade contracts 
of integrated and nonintegrated manufacturers. Certainly the integrated manu- 
facturer has as strong a claim to protection of his goodwill as a nonintegrated 
manufacturer, and the economic effect of the contracts is the same. In both cases 
price competition in the resale of the branded product is eliminated, and in neither 
case does the price fixing extend beyond the manufacturer’s own product. 

“I conclude that an integrated manufacturer selling its products under fair- 
trade contracts to independent wholesalers should be deemed to be acting as a 
‘manufacturer’ rather than as a ‘wholesaler.’ This interpretation of the pro- 
visos fits with their terms and produces, rather than an arbitrary discrimina- 
tion hardly intended by Congress, a result fully in harmony with the policy of the 
acts to permit manufacturers to maintain the resale prices of their branded 
products while preserving competition between brands. 

“For these reasons, therefore, I would hold McKesson’s contracts to be within 
the Miller-Tydings and McGuire Acts and would affirm the judgment below.” 

Secondly, we shall consider the several State supreme court decisions which 
have minimized the effectiveness of fair-trade enforcement by holding invalid the 
so-called nonsigner clause of its respective State act. 

It is appropriate at this point to touch briefly on the scope and aim of the 
so-called nonsigner clause uniformly contained in the 45 State fair-trade acts, 
and which reads as follows: 

“Willfully and knowingly advertising, offering for sale or selling any commod- 
ity at less than the price stipulated in any contract entered into pursuant to the 
provisions of section 1 of this act; whether the person so advertising, offering 
for sale or selling is or is not a party to such contract, is unfair competition and 
is actionable at the suit of any person damaged thereby.” 

Analysis of the language of section 2 of the State fair-trade acts makes it 
clear that it is no more than an accurate restatement of the universally accepted 
rule of law that a malicious act resulting in damage is civilly actionable. It 
provides: (a) Willfully and knowingly, (i. e., maliciously), (b) advertising, 
offering for sale or selling, (c) any commodity (i. e. an article bearing the 
trademark, brand, or name of a producer and which is in fair and open com- 
petition with other commodities of the same general class produced by others), 
(d) at less price than the price stipulated in any contract under the law (i. e., 
at less than established prices), (e€) by anyone that is a party to such contract 
or not, (f) is unfair competition, (g) and is actionable at the suit of any 
person damaged thereby. 

That is to say, that anyone suffering legal damage from malicious price cut- 
ting may sue. This has nothing to do with price fixing. It defines injurious 
price cutting, when done maliciously, as actionable unfair competition. 

This legal principle is not new or unusual. The fact is that for centuries it 
has been a principle of the common law that knowingly and willfully to do any- 
thing which results in damage is actionable at the suit of any person injured. 
This is also the modern law. (See American Law Institute’s Restatement of 
Torts, par. 766.) 
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This provision in the State fair-trade act does no more than make a willful act 
actionable by a person injured thereby. 

As the Supreme Court of California, in the case of Max Factor v. Kunsman 
(55 Pacific (2) 177 (1936) ) suggested, this section is not solely a price-regulat- 
ing statute. The court observed : 

“The statute, in other words, does not merely prohibit price cutting in order 
to regulate prices, but prohibits price cutting in an attempt to protect the 
validly acquired rights others.” 

Analysis of the language will show the correctness of the court’s conclusion. 

“Willfully and knowingly” is a term well understood. These words have been 
defined to mean, for a bad purpose, without justifiable excuse (Potter v. United 
States, 155 U. S. 488, 446; Spurr v. Uniied States, 174 U. S. 728, 734; Felton v. 
United States, 96 U.S. 699, 702). 

The language “* * * at less than the price stipulated in any contract entered 
into pursuant to the provisions of section 1 of this act” may be paraphrased: 
“* * * at less than established prices” or “in violation of a lawful contract.” 
Whether a person “is or is not a party to such a contract” seems to be the lan- 
guage objected to. 

A party to a contract, of course, is liable if he breaks it. No question is raised 
except as to the liability of one who is not a party. The vice is asserted to re- 
sult from the two words “is not’ and it is claimed that these bind a man to ob- 
serve a contract he did not make and, thus, interferes with his right of free 
bargaining or making any contract he pleases. 

So that the definition of a noncontracting party’s liability is plain enough 
when the language of the provision is considered in its legal meaning. Heisa 
person, knowing of a lawful contract, purposely interferes with its operation. 
The law calls this “unfair competition.” 

The common law analogy of willful interference with contractual relationship 
is replete with precedents. The leading cases on the subject are collected in 
Carpenter, Interference with Contract Relations, 41 Harvard Law Review 728 
(1928) and Sayre, Inducing Breach of Contract, 36 Harvard Law Review 663 
(1923). Citations are numerous on this point. 


FAIR TRADE IS INEFFECTIVE WITHOUT THE NONSIGNER PROVISION 


The basic reason for the “nonsigner” provision in the State Fair Trade Acts is 
the very practical fact that without it systematic price maintenance is not effec- 
tive. There are always some retailers who in the absence of compulsion will 
refuse to observe the manufacturer’s minimum prices. The confirmed price 
cutter naturally will not voluntarily sign a contract that deprives him of the 
“bait” he uses in his type of selling. Chains and other large distributors refuse 
to enter into agreements for the maintenance of resale prices as a matter of gen- 
eral policy. Wxperience under the California law of 1931 shows the futility of 
relying on voluntary price maintenance. 

While the number of confirmed price cutters is very small, the presence of even 
a single price cutter in a market has a demoralizing effect on the entire price struc- 
ture. “One bad oyster spoils the stew and one price cutter makes the whole 
market sour.” Retail prices of many commodities are very sensitive to competi- 
tive forces. If one retailer starts to cut prices, others must follow. Despite his 
fear of price wars, no retailer can afford to permit his next-door competitor to 
undersell him for long. The recent price war between New York department 
stores is an example of what can happen. There is no limit to the extent to which 
prices may be slashed or to the number of dealers involved. Eventually all are 
cutting prices ; profits vanish and the price-cut article disappears from the market. 
The only way to avoid the flood is to stop the first trickle. 

We believe that if one accepts the basic philosophy of fair trade, there is no 
logical reason for objecting to the nonsigned clauses. If it is good public policy 
to allow a manufacturer to stipulate the minimim resale prices of his products 
at all, it does not cease to be good merely because a few retailers do not desire 
to sell at that price. Obviously, if price cutting is to be made unfair, the restric- 
tions must be directed at price cutters. These are the individuals who refuse to 
sign contracts. Once the principle of fair trade is accepted, the extension of the 
practice to those who refuse to cooperate by signing contracts is a logical and 
practical necessity. The only significant issue is price maintenance itself, not 
the nonsigner clause. 

The enforcement against nonsigners is necessary for the protection of contract 
rights. To hold that fair-trade contracts are good when voluntarily signed but 
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that they cannot be protected against noncontract nullification “is to say that the 
body may live but the heart must die.” 

The enforcement of fair trade with the nonsigner clause is “fair,” “demo- 
cratic,” and “the American way of doing things.” It is merely the principle of 
majority rule applied to commercial practices. The retailer is not forced to sell 
articles subject to price maintenance. He can sell only “free” goods or can de- 
velop his own private bands. Or, as the courts have pointed out, he is not bound 
by the fair-trade minimum price if he removes the identifying trademark. The 
limitations apply only to identified products. Only if a retailer elects to deal in 
fair-trade goods and to retain their distinguishing trademarks, is he affected by 
the fair-trade contract. It must apply to him, “just as the traffic laws apply to 
everyone driving a car.” Otherwise fair trade would be as “meaningless as a 
criminal code which didn’t apply to criminals.” 

The nonsigner clause establishes and enunciates a policy of unfair competition, 
insofar as the State is concerned. That policy is made applicable to all, rather 
than a selected group. It applies to signers of fair-trade contracts, obviously, 
because these persons have full knowledge of the existence of such contract and 
of its terms as regards minimum resale price. It applies to nonsigners only when 
they have a similar knowledge because the clause specifically states “willfully 
and knowingly advertising, offering for sale, or selling,” etc. In short, we are 
dealing here with a system of fair competition on a statewide basis as elaborated 
in a State Fair Trade Act. The fair-trade contract is not the system; rather, it 
is the means by which the system is put into operation. In this respect, the fair- 
trade contract is not unlike the electric light switch which is, obviously, not the 
electrical system but merely the means for starting the system. 

Legally this provision has been adjudicated and held valid in 16 State supreme 
courts, as well as the Supreme Court of the United States. The gist of all these 
decisions is to the effect that the so-called nonsigner clause is an appropriate 
and constitutional means to that perfectly legitimate end, namely a means of 
avoiding the spread of unfair and deceptive methods of competition in the 
market place. 

The nonsigner clause is the heart of the State fair-trade laws. Without it, 
fair trade—as the experience since last May 1951 amply shows—is a weak 
instrument. Without it, fair trade cannot operate effectively within the 45 
States which have enacted fair-trade laws. 

Nevertheless, in the face of the overwhelming weight of authority validating 
the nonsigner clause, several State supreme courts, as listed in the first part of 
the statement held its nonsigner clause to be unconstitutional, because it contra- 
venes the due-process clause of the State constitution, thereby making fair-trade 
enforcement practically ineffective as a policy established by the State 
legislature. 

Suffice it here to be said that we cannot reconcile that what is due process for 
the Nation as a whole as reflected by a United States Supreme Court, is not due 
process in one or a few of the States, nor what is due process in one State is not 
due process in another State. 

Of particular interest on this point is the observation of the majority report 
of the House Judiciary Committee when it reported its finding of its recent study 
of resale price maintenance. Dealing with the nonsigner clause in the State 
Fair Trade Acts, in its House Report No. 1516, Calendar No. 138, 82d Congress, 
2d session, published March 13, 1952, the majority report states: 

“Conceding that fair trade is part of the economic public policy of the many 
States which have adopted such laws, and that the Miller-Tydings amendment, 
ambiguous though the court may interpret it, was designed to effectuate such 
State policy, the committee is of the opinion that the nonsigners’ clause is the 
keystone of such legislation and must, therefore, be sanctioned. 

“This is so even though the committee realized that the nonsigners’ clause has 
been the subject of much litigation and criticism throughout the years. Without 
such clause, fair-trade contracts or agreements alone cannot provide for resale 
price maintenance, as experience has plainly shown in the Schwegmann and 
Wentling cases. The merchant who does not wish to sign a fair-trade contract 
can easily demoralize and shatter the whole structure of resale price mainte- 
nance with the consequence of rendering any number of products subject to price 
cutting. The retailer who does not adhere to a trade policy as expressed in the 
declaration of public policy in State laws must effectively be bound lest all other 
merchants lose the protection afforded by such laws. 
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“The absence of the consensual element imposed by the nonsigners’ clause is 
claimed by the opponents of fair trade as a violation of the basic tenets of con- 
tract law ; namely, that a person, not a party to a contract, should, nevertheless, 
by the nonsigners’ clause be bound by its provisions. It has been said, and there 
is much merit in the argument that price cutting and destruction of a manufac- 
turer’s goodwill is no less offensive whether free of the effects of contractual 
obligation or the same in any case. The nonsigners’ provision effectuates State 
as well as national policy and only provides a remedy rather than a new right 
of action. The many acts that are in effect in the several States as well as 
H. R. 6925 require that such improper and immoral economic practices, if “will- 
fully and knowingly” made by persons not party to a fair-trade contract, leaves 
any nonsigning party in this situation. First, he may choose to sign a contract 
in which case the ordinary remedies under contract law would apply in case of 
a breach thereof. Second, he need not carry the product which has been fair 
traded. But, thirdly, if he, as a nonsigner, does choose to carry the article, 
he may not sell it at less than the minimum price set or in the alternative, be 
held liable if he is on notice that such a resale price restriction is in force. 

“The declaration that it is an act of unfair competition willfully and know- 
ingly to sell below the fair-trade price is a matter not only of direct and imme- 
diate interest to retailers and manufacturers but it sets forth a principle of 
public economic policy not inconsistent with established policy in the Robinson- 
Patman Act and the Federal Trade Commission Act as well as other Federal 
laws relating to trade and commerce.” 

It is further significant to note the supreme courts of the following States 
which held the nonsigner clause valid : California, Connecticut, Delaware, Illinois, 
Kansas, Maryland, Louisiana (later reversed itself), Massachusetts, Mississippi, 
Michigan (later reversed itself), New Jersey, New Mexico, New York, North 
Carolina, Ohio (recently reversed itself), Pennsylvania, Puerto Rico, South Da- 
kota, Tennessee, Washington (later reversed itself), Wisconsin, and the United 
States Supreme Court. 

For a more extended discussion of this phase please see that part of this state- 
ment, part (6). 

At this point we stress nevertheless, the existing problem resulting from the 
confusing decisions as far as it affects the market place with reference to the 
enforcement of resale price maintenance. A policy promulgated by the 45 State 
legislatures and confirmed on several occasions by the Congress. 

It is noteworthy to observe at this point, that Congress is not unfamiliar with 
attempts to implement fair methods of competition by regulating competition in 
the public interest by providing the systemization of methods within the terms 
of coordinated self-regulated effort and freedom of individual action. An ex- 
ample of this attempt was evidenced by the ill-fated, crudely improvised NRA, 
with reference to which legislation President Franklin D. Roosevelt, said: 

“Its goal is the assurance of a reasonable profit to industry and living wages 
for labor with the elimination of the piratical methods and practices which have 
not only harassed honest business, but also contributed to the ills of labor.” 

We submit that the Federal court decisions in the Masters and McKesson- 
Robbins cases and the irreconcilable decisions of the State courts makes passage 
of the present measure imperative in order to bring about order in the market 
place as far as it affects effective, fair, and workable competition. 

We submit that the present uneconomic practices in the distributive field as 
reflected by selected loss-leader selling of identified, nationally accepted mer- 
chandise, necessitates two possible lines of regulation emanating from Congress. 
One as is provided by this measure, which authorizes permissive self-regulation 
within definitely prescribed limits and established standards interpreted by 
courts of law and or equity; the other is direct governmental regulation of re- 
sale prices in the distributive field based probably on the concept of the NRA, 
corrected as to its unconstitutional phases. The former method has the advan- 
tage of market place experience reflected by the State Fair Trade Acts and of 
lessening the task of enforcement, as well as minimizing governmental control 
of human conduct as applied to the changing vicissitudes of the market place. 

Probably the most forceful reason for the enactment of this measure is related 
in a recent article by Sylvia Porter, entitled “Small Business Fading Out in Era 
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of Giantism,” in the Chicago Daily News, March 11, 1958, which is reproduced 


herewith : 
“From Chicago Daily News, March 11, 1958] 


“ConGcrREss May AcT—SMALL BusINgEess FapIne Out IN ERA OF GIANTISM— 
FAILURES, MERGERS INCREASE AS NEW FORMATIONS Drop 


“By Sylvia Porter 


“*Within 18 years, all manufacturing business and most of the distribution 
and service business of the Nation will be controlled by corporations having 
more than $100 million of assets.’ 

“So predicted the House Small Business Committee back in January 1957. 
It qualified its forecast with only one ‘if’—‘if small-business failures and big- 
business expansions continue at the rate of the last 5 years.’ 

“Today the committee’s timing for triumph of industrial giantism in our land 
is beginning to appear conservative. 

“For the rate of small-business failures is not just continuing. The rate is 
intensifying by the week. 

“So far in 1958, businesses are failing at the appalling pace of more than 306 
a week, close to 16,000 a year. Businesses are dying at a rate topping anything 
seen since the 1930’s. Week after week, Dun & Bradstreet’s figures emphasize 
that most failures involve small firms. 

“At the same time, the business birthrate is slowing down. 

“In January, new bu@iness incorporations were 2.3 percent below the number 
of formations in January a year ago. In 1957 business births were below both 
1956 and 1955. In manufacturing and construction particularly, the business 
birthrate is off sharply.” 

‘Meanwhile, the merger trend is as strong as ever. 

“Voluntarily or involuntarily, dozens of medium-big firms merge and consoli- 
date every day. In addition, the number of companies which do not ‘fail’ but 
which disappear through merger with stronger firms or through dissolution runs 
from 350,000 to 400,000 a year now, authoritative sources estimate. 

“There’s no missing the trend or the reasons behind it. 

“The squeeze of rising costs of materials and manpower is a major force. 
While this cost squeeze may pinch a big corporation, it often strangles a smaller 
one. , 

“The difficulty of getting loans and capital is an immense factor. While stiff 
credit requirements may annoy a large corporation, they frequently destroy a 
smaller one which can’t get the cash it must have in time and at a price it can 
afford to pay. 

“TAXES A BRUTAL KILLER 


“Taxes are a brutal killer. In prosperous periods the tax burden doesn’t per- 
mit a smaller firm to accumulate a nest egg to carry it through rougher times. 
Again, while the tax lead may slash a big company’s net profits, it often wipes 
out a smaller one. 

“And this new era of fierce competition is proving the final blow to painful 
numbers of little businesses. 

“Price wars which have followed the abandonment of fair trade on small 
appliances may be building plenty of business for the big stores, and they’re 
certainly giving consumers a chance to grab some bargains but the wars also are 
dooming small-appliance retailers the Nation over. 

“There’s nothing new about the plight of small business in our country. The 
only news is that the plight is getting steadily worse. 

“What did the 1st session of the 85th Congress, and what did the administra- 
tion, do about it last year? 

“Nothing. 

“PLENTY OF PROPOSALS 


“Oh, there was plenty of talk. There were lots of proposals, promises, 
speeches, pledges, hearings, ‘tidbits’ of assistance. But when you ask what 
important and practical moves were made, the answer must be: ‘Nothing signifi- 
cant was done.’ 
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“What is the outlook for 1958? 

“Because of the business recession, because this is an election year, because 
some leaders in Congress really seem to care about preserving our system of 
free, competitive enterprise, there may be some tax relief and a few other moves. 

“But there still is no convincing evidence of a major effort to solve the prob- 
lems of financing and taxation of small business. And until this effort is made, 
our industrial giants will dominate our land more and more. And our economic 
system will continue to die—fast.” 


Part 4. THE H1IsToRICAL BACKGROUND OF RESALE PRICE MAINTENANCE BEFORE AND 
AFTER THE ENACTMENT OF THE STATE FAIR TRADE LAWS 


Resale price maintenance is not a new concept in the market place. Almost 
since the beginning of commerce in its simplest form the sale of goods from the 
producer to the consumer contemplates a price established by the producer for 
his product. With the advent and extension of the practice of identifying a 
producer’s product by his trademark and the evolution of mass production and 
mass distribution in the development of industry and commerce, the national 
consumer came to rely on the producer’s integrity for quality and the reason- 
ableness of the price set by the producer for the sale and continued demand of 
his products in competition with others offered in the market place. 

With the growth of the popularity and acceptance of branded products, and 
the reliance by the consumer on the value and integrity of the product as rep- 
resented by the price, unscrupulous distributors of sua products first resorted 
to the unauthorized use of the trademark by imitation, simulation, infringement, 
and disparagement thereof, thereby interfering with the trademark owner’s 
expectancy of continued trade. 

This type of unfair competition was prohibited by legislative bodies as well 
as the courts, and remedies were provided by extending the application of the 
unfair-competition concept to be applied to conduct which did not involve 
palming off alone, but was intended to include misappropriation as well as mis- 
representation, and in general to conduct which artificially and injuriously inter- 
feres with the normal course of trade. Thus disparagement, inducing breach of 
contract, commercial bribery, misleading advertising, false trade descriptions, 
misrepresentation of business status, use of lotteries as a sales stimulus, all 
illustrate only a few instances which show the extent of the phrase “unfair 
competition” or unfair methods of competition has expanded from its small 
beginnings to its present scope; namely, recognizing injurious price cutting below 
established prices of branded merchandise as a variety of unfair competition. 

We believe it does not require citations to assert that injurious price cutting 
of established prices is now uniformly recognized by legislatures, most economists, 
and the judiciary to be a variety of unfair competition inimical to the welfare 
of our free-enterprise system and democratic form of government. 

This premise was highlighted with approval in the printed statement contained 
in the report (1952) of the Secretary of Commerce Business Advisory Council, 
dealing with effective competition and the application of the antitrust laws, in 
which it was asserted that “The term ‘competition,’ without definition, is not 
adequate as a standard for interpretation and administration of antitrust law. 
Experience has demonstrated that certain types of competition are undesirable. 
Public policy must continue to oppose ‘unfair competition’ and ‘oppressive com- 
petition.’ Businessmen generally oppose, as both illegal and unethical, ‘unfair’ 
or ‘oppressive’ competition, such as misrepresentation of goods, inducing breach 
of contract, boycotts, selective price cutting to destroy competition, full line fore- 
ing, ete. Such competition is considered more injurious than beneficial.” 

The same report emphasically stresses that the infinite variations in real life 
which result from full and fair competition in the public interest cannot be cap- 
tured in a brief capsule. They must be derived from a profoundist consideration 
of the main practical aspects of the kinds of competition that are wanted. 

To curb price cutting of identified merchandise upon which a resale price has 
been established pursuant to certain restrictions, 45 State legislatures have by 
statute declared that such practice constitutes an unfair method of competition 
which is actionable at the suit of any person who has been damaged thereby. The 
Congress on two separate occasions confirmed this legislative policy, by enacting 
the Miller-Tydings Act as an amendment to the Sherman Act, and the McGuire 
Act as an amendment to Federal Trade Commission Act in order to effectuate 
the enforcement of the policy when it involves interstate commerce. 
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These resale price maintenance (fair trade) statutes, do not merely prohibit 
price cutting in order to regulate or fix prices, but prohibits price cutting from 
duly established resale prices, in an attempt to protect the validly acquired rights 
of others. As the United States Supreme Court in the Old Dearborn case on this 
particular point said: “The primary aim of the law (State Fair Trade Act) is to 
protect the property, namely, the goodwill of the product, which he (the trade- 
mark owner) stillowns. The price restriction is adopted as an appropriate means 
to that perfectly legitimate end, and not as an end in itself. 

To corroborate the affirmativeness of this policy, the North Carolina Supreme 
Court in upholding its State Fair Trade Act quoted from Toulmin’s Trade Agree- 
ments and the Antitrust Law (1937), in which it stressed: 

“There is nothing immoral in resale price maintenance. It is one of those poli- 
cies that happen to be arbitrarily prohibited by the Government. The whole 
foundation of trade is in maintaining stabilized prices. While it may be to the 
temporary advantage of a department store to increase its own sales or unbranded 
merchandise by using trademarked merchandise as a leader at a cut price, yet 
the ultimate repercussions on commerce are of the most serious character. This 
has resulted in grave injury to the development of trademarked merchandise 
upon which the country’s commercial scheme of doing business has been largely 
founded. 

“Trademark merchandising means merchandise that is extensively advertised, 
and, being extensively advertised, must live up to high quality. There must be 
quantity production to support the exenditure of advertising with a correspond- 
ingly relatively low, but stabilized, price. This gives labor steady and gainful 
employment, results in large purchasing power, and places the stamp of identi- 
fication of the trademark of the manufacturer on the goods with the resulting 
requirements of integrity of production and honor in selling for public protec- 
tion. To permit for ultimate distribution of such merchandise to wreck the entire 
foundation of this business structure for a temporary personal profit is a short- 
sighted policy that should be condemned and prohibited in the strongest terms.” 

Legal resale price maintenance, by contractual relationship between producer 
and his distributors, existed in this country unmolested up to 1911 when the 
United States Supreme Court in the Miles case (Miles Medical Co. v. Park, 220 
U. 8S. 373) held such contract, unless specifically provided by statute, to be in 
violation of the Sherman antitrust law. Thereafter, for 10 years in the 1920's, 
the Congress considered the enactment of resale price-maintenance legislation, 
as was reflected by the Stephens and Capper-Kelly bills. As is common knowl- 
edge now, since 1931 the concept and need for such legislation was appropriated 
by the State legislatures, and spread swiftly from State to State, by the enact- 
ment by Congress in 19386 of the Miller-Tydings Act, so that, in 1941, 45 out 
of the 48 States in the Union adopted the policy reflected by the Fair Trade 
Acts, an extensive statement of the basis and scope of which is. discussed by 
this witness in part 5 of this statement. 

Resale price-maintenance practice is not limited to our economy. This wit- 
ness only recently received a pamphlet from the Proprietary Articles Trade 
Association (PATA) of England in which is detailed the operations of Eng- 
land’s Restrictive Trade Practices Act, enacted in 1956. In England since 1896 
resale price maintenance on proprietary articles was in vogue and enforced by 
trade sanctions against a price cutter selling below established resale prices. 
With the enactment of the 1956 Restrictive Trade Practices Act, some changes 
were made in the enforcement provisions of the policy without in the least aban- 
doning the regimen of the policy. 

Concerning the changes in the enforcement procedures, the pamphlet dis- 
closes the following: 

“Scope of the PATA 


“In the future the PATA will continue to foster the interests of those manu- 
facturers, wholesalers, and retailers who believe in price maintenance. 

“Althought the new act makes the stop list illegal, section 25 enables suppliers 
by court action to enforce resale price conditions against traders who have 
notice of such conditions at the time when they acquire the goods but who do 
not observe them. This power can be exercised notwithstanding that the sup- 
plier and the trader are not in contractual relationship with one another. To 
this extent section 25 represents an important extension of the law and should 
more that compensate for the loss of the stop list. 

“The PATA will provide to those of its members that care to make use of it 
an efficient organization which can carry out the detailed inquiries and provide 
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the evidence of purchase on which proceedings under section 25 can be founded. 
In addition it is proposed, in appropriate cases, to defray on behalf of the 
member any legal costs which he may incur in such proceedings. 

“In this connection the important new rule 31 is quoted: 

““The council or any subcommittee duly appointed by the council may in 
any case where a member is or may be involved in legal proceedings relating to 
matters of common interest to members authorize assistance (financial or other- 
wise) to be given by the officers, servants, or agents of the association in con- 
nection with such proceedings.’ 


“THE PATA LIST OF PROPRIETARY ARTICLES 


“One of the problems facing suppliers under the new act will be to insure 
that persons dealing in their goods have received notice of the suppliers’ resale 
price conditions at the time of purchase. 

“The PATA therefore proposes to issue an annual list of proprietary articles, 
setting out the wholesale and retail prices fixed by those manufacturer mem- 
bers who attach resale price conditions to their goods. It is considered that in 
time this list will become the standard textbook dealing with resale price 
conditions in the pharmaceutical and toilet trade and will relieve the whole- 
saler and retailer from looking up the price lists of the individual manufacturer. 

“Where there is reason to suspect that resale price conditions are not being 
observed, the PATA proposes to send a copy of the list to the trader suspected 
to be in default, so that he will have notice of the conditions attaching to the 
goods. New rule 39 has been expressly incorporated for this purpose.” 

Concerning the methods used now in the enforcement of resale prices on pro- 
prietary articles, the pamphlet asserts as follows: 


“RESTRICTIVE TRADE Practices ACT 
“How the PATA Will Operate 


“On November 2, 1956, part 2 (enforcement of conditions as to resale prices) 
of the Restrictive Trade Practices Act, 1956, came into force. Simultaneously, 
the revised constitution and rules of the Propriety Articles Trade Association 
(framed in the light of the provisions of the act) became operative. The rele- 
vant sections of part 2 are sections 24 and 25. So far as the PATA is concerned, 
the general effect of section 24 is to ban the enforcement by collective action (the 
stop list) of the prices fixed for their products by individual proprietary 
manufacturers. 

“The New Protection 


“In place of the collective enforcement system prohibited by section 24 a new 
means of insuring observance of protected prices is provided by section 25. 
This section permits the enforcement by legal proceedings of conditions as to 
resale prices imposed by individual manufacturers. This is an important exten- 
sion of the law. Hitherto the individual manufacturer imposing resale prices 
has only been able to enforce them against a trader with whom he is in direct 
contractual relationship. Section 25 enables him to enforce them against any 
trader so long as that trader had notice of the manufacturer’s resale price con- 
ditions at the time he acquired the goods. It is worth repeating here that the 
inclusion of this novel and valuable provision in the act is largely due, there 
is reason to believe, to the efforts of the PATA and the Fair Prices Defense 
Committee. 

“Help for the Manufacturer 


“For manufacturers who are prepared to enforce the price-protection rights 
given to them by section 25, the PATA under its new rules can provide efficient 
assistance—financial and otherwise. Without the assurance of such assistance 
being available some manufacturers might be reluctant to embark on proceedings 
for injunctions against price cutters. With the knowledge that the association 
is prepared to take charge of the proceedings and to defray legal costs, this re- 
luctance should be dispelled. 

“It is, of course, for each manufacturer to consider the particular require- 
ments of his trade and to decide on his own form of wording. The conditions 
set out above are merely intended to illustrate a possible method of procedure. 
Members of the PATA will be fortified in knowing that the views expressed have 
the support of learned counsel.” 
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Concerning the factors which lead to the adoption and continuance of the 
resale price maintenance concept in England, of significant interest and cor- 
roborative force is the illuminating material contained in the report on resale 
price maintenance presented by the President of the Board of Trade to the English 
Parliament by command of his Majesty in June 1949. This report consisting of 
some 117 printed pages, is the conclusion after receiving written and oral evi- 
dence during 42 meetings of the committee hearing both sides of the issue, and 
which resulted in the adoption of the Restrictive Trade Practices Act in 1956 
referred to above, the gist of which is described in sections 24 and 25 of the act. 
Interesting and informative quotes from the report are submitted herewith 
seriatim : 

“Outline of the Subject 


“The practice which we have been asked to consider is commonly known as 
resale price maintenance. It is designed to insure that, whatever the channels 
of distribution through which a particular article has passed, it shall be sold 
to the retail customer at a price which has been fixed in advance by the 
producer. 

“We have not thought it necessary or indeed practicable, to make any precise 
estimate of the extent to which resale price maintenance has spread through 
trade generally although we have made estimates for particular trades. We 
see no reason, however, to disagree with an estimate made by the National 
Institute of Economic and Social Research that, in 1938, very approximately 30 
percent of domestic consumers’ private expenditure on goods was on articles and 
commodities of which the final prices were fixed or recommended by producers. 

“We have therefore taken account of the economic circumstances and the legal 
position as they exist at the present time, and our conclusions are related to our 
interpretation of these circumstances. 


“The Growth of Branding 


“Resale price maintenance is almost always associated with branded goods— 
that is, goods which are marked in such a way that their original source may be 
identified. 

“The purpose of branding is to emphasize a distinction between a particular 
article or class of articles and all other articles not marked in the same way; it 
becomes effective when the public is aware of this distinction. The originator 
of a marked article may, for instance, undertake nationwide advertising cam- 
paigns designed to bring the article before the public notice, to make potential 
customers aware of real or alleged differences between the marked article and 
other comparable goods, and to create a demand for it. 

“The system of branding as applied to the ordinary run of consumer goods 
possesses certain manifest advantages. We have taken particular care to obtain 
evidence on this point and it has become clear to us, not only from the evidence 
given to us by the manufacturers, but also from the experience of the distributors 
and housewives whom we have seen, that manufacturers are zealous to ensure 
that there is as little variation as possible in the quality of articles sold under 
their brands. With the exception of changes made necessary by wartime diffi- 
culties the evidence we have received from manufacturers, distributors, and 
consumers has revealed no case of substantial quality depreciation among 
branded articles. Whilst a brand is not in itself a guaranty of the highest 
quality, it is in general an indication of constant quality. 

“The representatives of the various women’s organizations, who gave evidence 
before us were, without exception, strongly in favour of banding. They found 
it convenient when shopping not to have to examine everything they bought 
in order to assess its quality; they had found that the containers in which 
branded goods are normally sold helped to keep the article in a satisfactory 
condition and if it subsequently proved to be satisfactory they could take 
it back and change it. We have also noted that the various methods by which 
goods are marked according to their source or quality have received the ap- 
proval of a number of recent committees of inquiry and working parties. 

“There are also movements within trade and industry itself which are 
likely to lead to an increase in branding. In the harware trade a comparatively 
new association has laid down as one of its declared objects the encouragement 
of branding over the 90 percent of hardware goods which are at present un- 
branded. The development of ‘self-service’? methods of retailing and the in- 
troduction of frozen foods inevitably imply a further move toward packing and 
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branding by producers. Between the wars branding was extended to bulky 
and perishable goods—for instance, bread, sugar, butter and even oranges—and 
there is no reason to doubt that this tendency will continue. 

“Both the 1920 and the 1930 committees of inquiry remarked on the growth 
of branding. We have tried to show that the same tendency was evident during 
the 1930’s, although some trades (of which drapery is an instance) continued to 
offer some resistance to it. Our evidence has certainly established the fact that 
a substantial proportion of the normal housekeeper’s regular purchases consists 
of packed and branded goods; and that she does not examine the contents at the 
time of sale but relies on her previous knowledge of identically marked articles 
and looks on the brand as an assurance of uniform quality. 

“We have therefore assumed that manufacturers will continue increasingly to 
mark goods in such a way that the consumer may trace their original source. 
We have also assumed that, although there may be incidental disadvantages or 
abuses, the system by which manufacturers purposely differentiate their 
products from those of other manufacturers and actively promote their sale by 
advertisement and by other means, is not, generally speaking, in conflict with 
the public interest. 

“Some Consequences of Branding 


“The growth of branding has materially affected the conditions of retail and 
wholesale trading. Some of the functions traditionally assigned to distributors 
have, where branded goods are concerned, been taken over by manufacturers, 
and the importance of selective buying by retailers as “advisers” to customers 
has diminished. In certain trades many of the traditional functions of the 
wholesaler have been virtually eliminated. Goods are standardized and arrive 
at the shop ready packed for the customer’s immediate use and accompanied by 
well-designed display cards. Large scale national advertising has made the 
customer so well acquainted with the various brands which are available to him 
that in many cases he has made up his mind which to buy before entering the 
shop. As branding by manufacturers increases, the retailer is no longer the 
chief interpreter or creator of public taste, whose orders, collated with those of 
other retailers and passed back to the factory by the wholesaler, provide the 
manufacturer with his principal indication of the nature of public demand. 
Instead, the process of distribution commences at the other end; the manufac- 
turer, using his own sales organization or firms who specialize in this type of 
work, assesses the goods that are required or seeks to influence public require- 
ments by national advertisement, while the distributor tends to lose his tradi- 
tional, technical selling functions and to become a mere channel between pro- 
ducer and consumer. 

“In addition to the growth of branding certain other forces have been at 
work which have led to even greater changes in the technique of distribution 
and which have some bearing on our problem. While we have not attempted 
to carry out any research into the history of the distributive trades we have 
found that some understanding of the general outline is of value as a back- 
ground to the present-day position. 

“Over the past hundred years retail distribution has not remained static; 
there has been a continual evolution of new forms of trading and a gradual 
increase in the proportion of the trade done by the nontraditional type of dis- 
tributor. The establishment of the early department stores and cooperative 
societies in the middle of the 19th century was followed in the 1900’s by the 
development of the multiple shop and the variety chain store and ultimately by 
the purely 20th century developments of the automatic slot-machine and the 
self-service shop. 

“The Distributor 


“Associated with the development of branding and of new forms of trading 
was the problem of price variations between different shops. Our evidence 
shows that as branded goods came to be sold by a variety of shops, departures 
from the normal prices began to appear or at least to be noticed. In the book 
trade this situation was found at various times in the 19th century and in the 
proprietary medicine trade from the 1850’s onwards but particularly in the 
1880’s and 1890's. 

“In the face of these changes it was not unnatural that established retail 
traders should try to preserve stable trading conditions and in a variety of ways 
to maintain their position in the distributive system. The distributors prin- 
cipally concerned have been the specialist, and therefore in general the small 
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independent retailers; their effort have consequently in almost all cases in- 
volved joint action and their avowed aims have been to secure for ‘bona fide’ 
dealers a return commensurate with the service they provide and to preserve 
the element of craftsmanship in which they clearly take great pride. 

“The practice of resale price maintenance has been a most convenient instru- 
ment for this purpose. If retail traders could not at this stage prevent the 
goods in which they had specialized from being sold by other traders, resale 
price maintenance at least provided a way to insure a degree of stability in the 
price structure. We received evidence to the effect that this stability and the 
protection which an enforced uniform price provides against what is considered 
to be unfair competition, are regarded as more important to the independent 
specialist retailer, than the actual level of profit secured. 

“They believe also that these facilities cannot be maintained in conditions of 
acute price competition, in which they claim that it is not always the most 
useful who survive. These traders have long and bitter memories of cut-price 
wars which, they say, put out of business firms which were of real value to 
the community but whose value was not recognized by the customer until it 
was too late. 

“The Manufacturer 


“The manufacturer’s approach to resale price maintenance appears to have 
varied somewhat over the years and we have set out to obtain information 
about the practical experience and current attitude of as wide a variety of 
manufacturers as possible. We reproduce below what seem to us to be the 
essentials of the cases which were put to us often at greater length and in 
somewhat different terms. 

“We have had clear evidence that many manufacturers of branded articles 
are convinced that it is to their advantage to advertise a retail price or to 
insure that a standard retail price is charged: These manufacturers ofter to 
the public an article of a certain quality, and in order to take full advantage of 
the potential demand for it they consider it essential to cater for a particular 
price range. Many producers manufacture articles specially designed for par- 
ticular sections of the market, sometimes after carrying out a survey of the 
potential market for them. In such cases it is important to the manufacturer, 
once he has decided the range of price and quality for which he intends to 
cater, that possible customers should not be lost to him through the retail price 
being raised by the distributor beyond the limit of this range. 

“The advantages which the community derives from the mass production of 
high quality goods at low prices can be realized only if the manufacturer is 
assured that his goods will be distributed throughout the country by a reason- 
ably stable distributive system, backed in appropriate cases by national adver- 
tising. It is, of course, in the interests of the manufacturer as well as of the 
public that distributive costs should be continuously reduced and that new and 
more efficient methods of distribution should have a chance to develop; never- 
theless, at any given moment it is essential for him to know that in the near 
future (the period will vary from industry to industry) conditions in the dis- 
tributive trades will be sufficiently stable for him to distribute his goods in a 
steady flow as they come out of his factory. A manufacturer must in general 
make use of the distributive system as he finds it at the moment when he is 
trying to sell his goods; in particular, when introducing a new brand on to the 
market or when making a big alteration in his prices, he will seek to get existing 
distributors on his side. In many trades, where turnover per shop is low, if he 
is to sell the output on the basis of which he has planned and costed his pro- 
duction, he must secure the support not only of the lowest cost distributors but 
of the general run of distributors as well. 

“When a manufacturer introduces a new brand, or reduces the price of an 
existing brand, a distributor must make up his mind whether or not to stock it 
or to continue to stock it. Naturally and quite properly, this decision will 
depend upon the expectation of making a profit on continuing sales of the article 
in question, and in making this estimate the distributor takes into account the 
probable behavior of his competitors. Past experience appears to have shown 
manufacturers that if a nationally advertised brand is sold at varying prices in 
neighboring shops the demand for it—as reflected in the distributors’ orders to 
the manufacturer—substantially decreases. In publishing prices and making 
them widely known the manufacturer sets up a standard by which the extent 
of price reductions may be easily identified by the public and it is the better 
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known, more popular brands which can most successfully be used as ‘loss 
leaders.’ 

“No manufacturer ean afford to disregard this attitude on the part of the 
distributors on whom he depends to get the products of his factory into the 
hands of the public. (This applies particularly to those manufacturers who, 
rightly or wrongly, believe that their goods are bought on impulse and must 
therefore be given the widest possible distribution throughout the country. ) 
Attention to the attitude of distributors is not, however, the only incentive 
which the manufacturer has to prescribe resale prices, and two further argu- 
ments in favor of the practice were put to us. 

“In the first place, many of our witnesses believed that, where an article is 
usually sold at the same price throughout the country and that price is well 
known to the public, variations from the recognized price lead the customer to 
suspect that the quality has deteriorated. 

“Some manufacturers, therefore, appoint as agents a limited number of dis- 
tributors who must conform to specified standards, and give these agents exclu- 
sive sales rights within particular areas. Others attempt, by less direct means, 
to assure their distributors of a reasonably stable and profitable trade and pre- 
seribe and strictly enforce minimum prices and margins. In these trades the 
lowest-cost distributor is not necessarily the most efficient and manufacturers 
seem to be convinced that neither they nor the public derive any real advantage 
from price competition among distributors. 


“The Consumer 


“Some of the evidence given by manufacturers and distributors referred di- 
rectly to benefits which consumers derived from resale price maintenance and 
to their alleged likes and dislikes. We made a special effort, therefore, to find 
out at first hand what ordinary shoppers thought about fixed retail prices. 

“It is notoriously difficult to discover anything which can be confidently de- 
scribed as the collective view of the shopping public, but we had discussions 
with representatives of three national women’s organizations. The members 
of these organizations are drawn from different sections of our society and in 
each case their representatives took steps to find out the views of as many 
of the members as possible. We think that it is desirable to record their views 
and in doing so we wish to express our great appreciation of the helpful spirit 
in which the evidence was presented to us. 

“These witnesses were unable to determine whether fixed retail prices were 
altogether fair, but they stated strongly and unanimously that fixed retail prices 
afforded them certain marked advantages. We have already noted the preference 
for branded articles with their guaranty of standard quality: they also told 
us without exception that in their view branded articles should carry a fixed 
retail price. They stated that it was a convenience to know in advance what 
an item or a group of items would cost and that it made it easier to plan and 
check household expenditure. This applied to the normal shopping round; a 
‘bargain-hunting’ expedition was a different matter and its risks were recognized 
and accepted. What the household shopper normally seeks to secure is quality, 
in the sense of value for money. We were told that articles offered for less 
than the normal price were often suspected of being in poor condition; the 
degree of suspicion would vary according to the circumstances and would be 
reduced if an explanation for the price reduction were forthcoming. Some of 
our witnesses acknowledged a different attitude in times of depression, when 
the lowest-priced articles were sought regardless of quality or condition and 
‘cut-price’ shops in certain areas were eagerly patronized. 


“Opposition to Resale Price Maintenance 


“The problem before us cannot, however, be considered on a basis of trade 
interest; indeed, the main opposition to resale price maintenance comes from 
those who maintain that, whatever the views of interested parties, and what- 
ever benefits it may confer on individuals, its effects on public interest are 
harmful. 

“We devote the remainder of this part of our report to an examination of 
this claim. 

“Many of the manufacturers and distributors who gave evidence before us 
told us that margins on price-maintained goods are fixed by reference to the 
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costs of the ‘ordinary distributor of average efficiency’; in support of the system 
of fixed uniform margins they stated that distributors’ costs vary only slightly 
from the average, with the result that the great bulk of distributors operate 
on almost identical expenses. 

“Our consideration of the problem of costs and margins has led us to four 
main conclusions. In the first place, for many classes of branded product no 
‘ordinary’ or ‘average’ distributor exists. Second, there is nothing in the 
nature of the distributive trades which makes it likely that in conditions of 
free competition the cost of running a shop should always approximate to an 
average figure. Third, so far as it is a fact that costs do not in practice vary 
between traders who conduct roughly similar types of business, this may be 
attributed to the fact that in the absence of price competition ‘excess’ profits 
are consumed in competition on service. Fourth, distributive margins on price 
maintained goods are principally determined not by reference to costs, but by 
a process of bargaining and by conformity to the demands of organized dis- 
tributors. 

“The extent to which fixed margins will operate adversely to the public 
interest must in our view largely depend upon the proportion of goods to which 
they apply and the rigour with which they are maintained. 


“Methods of Maintaining Resale Prices 


“Individual manufacturers use a variety of methods to prescribe and main- 
tain resale prices for their branded articles. These appear to vary according 
to the nature of the article, the attitude of the manufacturer and the type and 
outlook of the majority of the distributors who handle the article. They depend 
too on the manufacturer’s interpretation of ‘price cutting,’ on the seriousness 
with which different degrees of departure from his resale prices are regarded, 
and possibly to some extent on the economic circumstances which prevail at 
any given time. 

“In order to maintain his prescribed resale prices a manufacturer must first 
make them known to his retailers. Some manufacturers print the retail price 
on the packet in which the goods are sold to the customer, others supply their 
retailers with display cards which advertise the product in the shop and at 
the same time indicate the retail price. Many manufacturers provide retailers 
with a book or list showing the retail price of some or all of their products, 
or mark the retail price on the invoice—the margin to be taken by the retailer 
being shown on the invoice as a discount. In addition to informing the retailer 
of his resale prices by one or more of these methods, the manufacturer may 
simultaneously advertise them to the public. 

“We are told that several of the mnufacturers who maintain their resale 
prices by their own resources rely upon noncontractual methods, including 
persuasion, the threat of stopping supplies and their actual denial. The manu- 
facturer who deals directly with the retailers can cut off supplies at will; where, 
however, retailers normally obtain supplies through a wholesaler, the manufac- 
turer may circulate the wholesalers asking them not to supply certain specified 
retailers. There may be a number of retailers whose names are notified in this 
way and the circulation of a list of names (usually known as a “stop list”) may 
have the desired effect of preventing supplies from reaching recalcitrant re- 
tailers. Inclusion in a stop list may do a retailer considerable harm but he 
eannot ordinarily do anything to prevent it. It is, however, open to the manu- 
facturer to use varying degrees of persuasion or threat to induce the retailer 
to change his policy as an alternative to his name being placed upon the stop 
list. 

“The efforts of manufacturers to control the retail prices at which goods man- 
ufactured by them may be sold have given rise to cases in the courts, and in 
certain circumstances a manufacturer may have effective legal remedies against 
departures from his resale prices. 

“The manufacturer may enter into a contract with a retailer under which the 
retailer agrees to certain resale price conditions; this will be enforcible unless 
it is an unreasonable restraint of trade. Where the contract is enforcible, there 
are three remedies open to the manufacturer. He has the commercial remedy 
of withholding further supplies from the retailer, he may sue for damages, or 
he may apply to the court for an injunction (or interdiction) to restrain the 
retailer from selling goods in breach of his contract. Where a third party— 
for example, a wholesaler—is interposed between the manufacturer and the re- 
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tailer, the position may be more complicated. The manufacturer may contract 
with the wholesaler that the wholesaler is to sell only to retailers who observe 
the resale price conditions, and at the same time may require the wholesaler 
to obtain an undertaking to that effect from the retailer. The manufacturer can- 
not, however, enforce the contract directly against the retailer, unless he es- 
tablishes the fact that the wholesaler is acting simply as his agent. 

“The owner of a patent may impose conditions in any license to use his 
patented product, and these may include conditions relating to the price at 
which the goods may be sold or resold. Anyone who receives patented goods 
with notice of a resale price condition is bound by it, and if he disregards the 
condition he is liable to an action for infringement of patent. 


“Price Cutting and the Use of Loss Leaders 


“Manufacturers have, therefore, a number of powerful sanctions by which they 
may control the prices at which their goods are sold to the public. Whichever 
method is used, the effect must always be to restrict or eliminate price com- 
petition in the distribution of the price-maintained article. 

“Competition in the retail trades takes many forms and even price competi- 
tion may be divided into various categories. A retailer may, for example, lower 
his prices because he has been able to reduce his operating expenses; alterna- 
tively, the demand for an article may be highly elastic and he may expect the 
increase in its turnover due to a price reduction ot outweigh the loss in profit 
per unit sold. 

“Prices reductions, on the other hand, may not reflect any actual or expected 
saving in operating expenses but may be used as an aggressive weapon of com- 
petition. We have already referred to the complaint that retailers have selected 
well-known proprietary articles for sale at drastically cut prices in the hope of 
attractihg custom through the obvious bargain thus offered. We have shown 
too that the better known the article and the more firmly established the price 
at which it is ordinarily sold the more suitable it is for the purpose. 

“A retailer who carries a wide range of stock may find it very easy to reduce 
the price of one article without necessarily incurring heavy losses; if he sells 
large quantities of many different branded lines he may be able to afford to sell 
1 or 2 at a loss, more particularly if he expects some substantial addition in the 
turnover of other commodities to accrue as a result. Price cutting may be 
initiated to attract custom from competitors or as a bait to sell other articles 
which show a high rate of profit. We have been told that whatever the 
object of the initial price cut, once it has been made neighboring retailers gen- 
erally follow suit so that the low price no longer stands as an advertisement. 
Hence if the object of the price cut is to be attained a continuing succession of 
brands must be offered at a cut price. 

“Such price reductions are plainly of a different kind from those which result 
from low-cost distribution, or from those which may be considered reasonable in 
the light of an expected increase in turnover. While it is true that no trader 
can accurately estimate the increase in his trade which may accrue from price 
reductions, there is an obvious difference between making a noteworthy reduc- 
tion in the price of specially selected goods and a gradual reduction in the gen- 
eral level of prices over a whole range. 

“It is, we have found, generally agreed that selective price cutting and the use 
of well-known proprietary articles as loss leaders have in the past had many 
undesirable results: indeed, some of our witnesses who were the strongest op- 
ponents of resale price maintenance agreed that manufacturers should be free 
to take action against distributors who sold their branded products “below cost.” 
The operations of price cutters who concentrate on a few well-known and highly 
advertised proprietary articles and who may perhaps stay in a particular busi- 
ness or district for a relatively short time, may create an instability which per- 
sists long after their own departure without bringing the shopping public any 
substantial or lasting benefits. 

“The disruption of trade in popular lines which is brought about by these 
activities appears to bear particularly heavily on the retailer who, by carrying 
in addition a wide range of relatively slow selling lines and in some trades by 
offering skilled technical advice to his customers, provides a service whose 
value may not be recognized until it has disappeared. Furthermore we see no 
reason to doubt the validity of the argument advanced by some manufacturers 
that the uncertainty brought about by prolonged price cutting may make it diffi- 
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cult and sometimes impossible for them to maintain the quality and continuity 
of production of their branded goods. These manufacturers have stressed the 
importance of maintaining a regular and reasonably stable home market for 
British brands whose reputation is well established in export markets and of 
preventing fluctuations or deterioration in their quality. 

“We conclude, therefore, that the effects of severe price cutting of well- 
known branded goods may well be harmful to the wider interests of the public. 


“Conclusions on the Maintenance of Resale Prices by Individual Manufacturers 


“Concluding this section of our report we see no reason why a resale price 
arrangement between the owner or producer of a branded article and his dis- 
tributors should be regarded as in itself contrary to the public interest. 

“A manufacturer who produces an article for sale under his own brand under- 
takes some part of the selling function by the mere act of branding; he may 
(and often does) also incur the expense, by advertisement, packing and other 
means, of many of the items which go to make up the “selling costs” of the 
article. It is clear enough, therefore, that the producer of a branded article has 
some right to interest himself in the methods by which his article reaches the 
public and that he is entitled to impose certain conditions on its resale. In so 
doing, however, he necessarily impinges upon the freedom of other parties to 
the various transactions and creates an issue which must be determined in the 
light of the widest public interest. 

“It is certainly reasonable for a manufacturer or wholesaler to refuse to 
supply a distributor who consistently defaults on his accounts or allows goods 
to deteriorate on his shelves. A manufacturer may also reasonably refuse to 
supply a retailer who uses his branded goods as loss leaders. Nevertheless 
we regard as an unreasonable restraint of trade any arrangement which imposes 
restrictions on the resale of particular goods—except such as are necessary for 
the protection of ghe proprietor’s trade and goodwill in his branded article. 

“It appears to us to be contrary to the public interest for a manufacturer to 
use his power to cut off supplies in such a way as to obstruct the growth of 
particular methods of trading, to impede the distribution by another manufac- 
turer of competitive goods or to deprive the public of the benefits of low-cost 
systems of distribution. 

“We should make it plain that no case has been brought to our notice of 
exploitation of the public by any manufacturer having a complete monopoly 
of the commodity in which he deals. If such a case should arise the power to 
enforce prescribed resale prices might make such exploitation easier. We have 
not considered this possibility and our conclusions are not intended to cover 
it. 

“Conclusions and Recommendations 

“In arriving at our conclusions we have drawn a distinction between the 
fixation and maintenance of resale prices b¥ an individual manufacturer and 
the collective administration of resale price maintenance schemes. The effects 
upon the public interest of these two methods of maintaining prices and their 
impact on the economy are, in our opinion, different. 

“We take the view that the manufacturer of a branded article remains re- 
sponsible for the quality of the goods sold under his own brand; he cannot, 
therefore, be indifferent to the terms on which his goods are sold to the public. 
Our evidence has shown that well-known branded articles are particularly liable 
to be used as loss leaders by distributors and we are satisfied that their use in 
this way has not brought any permanent advantage to manufacturers, distribu- 
tors or the shopping public as a whole. Resale price maintenance offers a con- 
venient means of protecting brands against misuse by distributors in this or 
other ways. 

“We recommend that no action should be taken which would deprive an in- 
dividual producer of the power to prescribe and enforce resale prices for goods 
bearing his brand. 

“We therefore recommend that steps be taken to render illegal the application 
of sanctions which extend beyond the remedies open to an individual producer 
for any breach of resale price maintenance conditions.” 

In analyzing the comments quoted above, it is fair to conclude that England's 
problem and experience with resale price maintenance is analogous to the 
problems and situations presented in support of this measure. However, Eng- 
land’s success with the effectuation of its policy rests on the uniformity in the 
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enforcement of its legislative provisions contained in the law. We therefore 
reiterate that the adoption of this measure will give to price maintenance a 
desired uniformity and unrestricted and reiterated approval of the policy adopted 
and promulgated by 45 out of the 48 States in the Union a number of States 
larger than is required to amend the Federal Constitution. 


Part 5. THe BAses AND SCOPE OF THE STATE FarrR-TRADE LAwSs 


The scope and bases of the State fair-trade laws which this measure seeks 
to reaffirm and utilize as a Federal policy to promote fair competition in the 
market place can best be related by a reproduction of this witness’s comments 
made on the occasion of the silver jubilee of fair trade in this country. The 
article is entitled “Twenty-five Years of Fair Trade—Scope and Basis of the 
Fair-Trade Concept” By Herman §S. Waller, NARD General Counsel. 

The concept of fair trade was born out of the need for an acceptable form of 
resale price maintenance in connection with the sale of nationally accepted trade- 
marked products in a market place circumscribed with unfair and predatory 
competitive practices. 

Fair trade, then, may be said to be the legalization of one form of resale price 
maintenance, uniformly incorporated in all State fair-trade acts, which by law, 
permits a manufacturer of trade-marked products, in free and open competition 
with similar products, to enter into a contract with distributors to provide, among 
other things, that the distributor will not resell the product below the minimum 
price established by such manufacturer. And in order to effectuate such existing 
eontracts, the act further provides that anyone willfully and knowingly selling 
such commodity at less than the price so established in any contract entered 
into pursuant to the act, whether such person is or is not a party to such con- 
tract, shall constitute unfair competition actionable at the suit of the person 
damaged thereby. 

In order to understand and appreciate the impressive unanimity and over- 
whelming acceptance of the fair-trade concept by legislative bedies, the judiciary 
and organized distributive channels, and the reason for this concept to have 
remained in full force and effect for the past 25 years, it is necessary to survey 
the problems the measure (that is, the State fair trade acts, and the supporting 
Federal legislation) sought to solve, and the basis and scope (legal, economic, 
social, and political) upon which the legislation rests. 

With the general development of commerce and industry from the so-called 
cracker-barrel stage to a method of mass production and distribution of con- 
sumers’ wants, wherein goods sold became identified and individualized, so 
that each item carried the prestige, trademark, and goodwill of the producer, 
competition for public acceptance became keen and complex, not only among 
producers, but among retail distributors as well. With the expansion of mass 
production followed the consequent need of mass distribution, with the con- 
comitant expansion of varied types of distributive outlets each striving for 
the largest share of consumer preferences. Through the medium of concerted 
advertising, nationally known quality products acquired a reputation for stand- 
ard values and greater public acceptance, so that the price of an article became 
a criterion of value, and frequently an index of quality. Accordingly, experi- 
ence in the market place soon revealed that the establishment and maintenance 
of a standard resale price for one’s branded product invariably resulted in 
sustaining the consumer’s confidence in the product, and the reputation of the 
producer of such products. 

Manufacturers of quality trademarked products in the process of expanding 
their distribution, and in order to maintain their leadership and good will, as 
well as the consumer’s confidence, soon came to recognize that effective resale 
price maintenance is a necessary and important criteria in their distribution 
program, if not their probable existence. Also that uniformity and stability 
of the resale price of a branded item may frequently be as important as the 
level of the price itself in competition with other similar products in giving 
the consumer the assurance that he has made a good buy as well as provide 
the retailer with an adequate margin to distribute the product in fair compe- 
tition with other retailers. 

The growth in the number and size of retail outlets, each struggling for 
a larger portion of the consumer’s patronage, resulted in competitive practices 
which threatened the orderliness of the market place, our accepted concepts 
of free enterprise, and the democratic form of government. One of these prac- 
tices consisted of predatory price cutting of nationally accepted branded prod- 
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ucts. This retaliatory practice spread and became so rampant in the 1930's 
that it was not infrequent to witness the annihilation of many nationally 
accepted trademarked products from the market place, and the extermination 
of hundreds of small independent retailers in its wake. This extensive and 
continued practice of predatory price cutting of publicly accepted products soon 
led consumers to doubt the quality and value of such products with the conse- 
quent loss of sales, as well as the loss of cooperation of a large number of 
retail outlets (including even those who engaged in the practice) in promoting 
the product. 

The spread and continuation of this uneconomic practice in the market place 
brought about a system of competitive retaliation among retailers, such that 
it was not unusual to witness merchandise actually given away, or sold at 
prices as if the merchandise was stolen. This merchandising system produced 
a tolerance of false, deceptive, and misleading methods of distribution; injury 
and destruction to property and property rights; the unjust enrichment of 
the unscrupulous by misappropriation; and the contravention of a just, eco- 
nomic, and desirable order of competitive relationships-in the market place. 
In fact, old loyalties and old faiths were shaken. The problem became troubling 
not alone to the underdog but to the topdog as well; not alone te the man at 
the bottom of the heap, but those on the precarious pinnacle, and practically 
everyone else in between. The whole field of man’s spiritual and intellectual 
quest in his economic activity under such unethical pattern was challenged. 
In the words of the last Justice Wilson of the Illinois Supreme Court who, in 
the case of Seagram Distillers v. Old Dearborn Distillers, speaking for a unani- 
mous court in upholding the constitutionality of the Illinois Fair Trade Act, 
said in part: 

“It is wholly immaterial whether the individual members of this court agree 
with the economic and social philosophy upon which the Fair Trade Act is 
established, and no duty rests upon us to pass upon the wisdom of the economic 
public policy which it declares. That function is wholly legislative. It is not 
a judicial function to lecture either the public or business. Neither is it within 
the province of the court to philosophize concerning economic conditions. In 
passing, however, we cannot help but note that many of the present legislative 
enactments, such as the Fair Trade Acts of New York, California, and Illinois, 
are resultants brought about because of the failure of the public, and particu- 
larly the business public, to observe those ethical principles which lie at the 
very foundation of fair dealing and business honesty. The shady efforts made 
by some to obtain an unfair advantage over others are not compatible with 
good citizenship nor in keeping with the best traditions of the law merchant 
as known as the common law. If public opinion cannot check these practices, 
then business can expect legislatures to attempt to remedy them.” 

Fair trade then was born out of a necessity to correct a problem in the market 
place which threatened the legal, economic, social, and political order of men’s 
endeavor in a democratic society. To be sure, as is the case with any, even the 
most desirable innovation in the field of human endeavor, the fair-trade con- 
cept met with opposition from those who, although sincere and conscious of the 
problem the measure sought to correct, feared change itself, and more strenu- 
ously from the small minority who recognized in fair trade possible legal re- 
strictions to their predatory practices as the only means of success. Fair trade 
then had to be sold, even as the Ten Commandments had to be, and still is 
being sold in order to sustain mankind in its spiritual and intellectual quest for 
economic acquisition in a free enterprise economy. 

The basic principle of fair trade, primarily legal, nevertheless, encompasses 
and transcends the economic, social, ethical, political, and even the religious 
spheres of man’s tools in order to accomplish the better life. Accordingly, each 
of these aspects of fair trade will be discussed separately, as much as is pos- 
sible with some detail. 

LEGAL 


Legally, fair trade embraces one of the primary essentials which sustains 
the democratic concept of government, namely, the sanctity of property and 
the protection of property rights, as well as encompassing the doctrines of con- 
tracts, tort, and equity jurisprudence. The State fair-trade acts fundamentally, 
from the legal viewpoint, are an extension of the constitutional provisions re- 
lating to the protection of property exemplified by the trademark and goodwill 
of the producer, by sanctioning and effectuating the rights of contracts pertain- 
ing thereto. There is no longer any dispute over the fact that a trademark and 
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the goodwill of one’s business (which in fact is one’s reputation) is a species 
of property, which the State, in a civilized society is dutybound to provide 
means of protecting against illegal and unwarranted invasion and destruction. 
Accordingly, legislatures and the Congress recognized, and from experience in 
the market place, concluded that predatory price cutting of established resale 
prices of trademarked and branded products is an unwarranted and uneconomic 
invasion of property rights, and declared that for the protection against such 
invasion a distributor of a trademarked product, under certain conditions, may 
enter into a contract which restricts others from selling such product below 
the minimum price so established, and to effectuate such a contract declared its 
violation to constitute an unfair method of competition actionable at the suit 
of any person damaged thereby. 

There was little difficulty, once the court recognized the right of the legislature 
under its police power to sanction such contracts, to establish a cause of action 
against one who violated a fair-trade contract which he signed. However, the 
controversial issues arose when enforcement was directed against a nonsigner 
of such an existing contract. So that, in order to successfully support an action 
against a nonsigner when he sells fair traded products below established prices, 
aside from advancing the statutory provisions that such an act constitutes an un- 
fair method of competition, the law of property, the law of torts (which embraces 
the legal principles of tortious interference with contractual obligations, and un- 
just enrichment by misappropriation), the law of contracts, as well as the law of 
damages to property and property rights, had to be invoked, weighed, and 
resolved. 

It might be well here to emphasize the fact, which experience has corrob- 
orated; that a failure or the weakening of the law-enforcement machinery of 
existing fair-trade contracts, entered into pursuant to the act, against the non- 
signer will inevitably nullify the effectiveness of the fair-trade concept. Busi- 
ness as well as the courts will not enforce a written contract establishing mini- 
mum resale prices, when the nonsigner may not be amenable to the provisions 
thereof, both as a matter of fairness and equity. Invariably, however, the fact 
is, that the nonsigner is the more prolific violator of cutting fair-trade prices, 
in one form or another (that is, straight price cutting or the offering of some 
form of giveaway as a subterfuge). It may, therefore, be conclusively asserted 
that the very core of effective fair trade is the nonsigner clause, uniformly pro- 
vided in all the State fair-trade acts, when coupled with an efficacious enforce- 
ment vehicle. 

Space will not permit a dissertation of each of the principles enumerated, nor 
will it serve a purpose in this discussion; suffice it, nevertheless, to be said that 
the greater weight of legal authority, no less than the Supreme Court of the 
United States held the fair-trade acts constitutional and an appropriate means 
of protecting property rights as is reflected in the goodwill of the trademark 
and one’s business, as well as that the legislative determination as to the desir- 
ability of the measure is conclusive as far as the courts are concerned. 

It might be informative here to note briefly that, in one recent State supreme 
court fair-trade case in support of its constitutionality, among other features, 
the following points were raised and supported by established analogous 
precedents : 

(A) That price maintenance contracts provided in the fair-trade acts are 
valid under both the statutory and the common law of that State; 

(B) That the nonsigner clause does not deprive anyone of liberty or property 
without due process ; 

(C) That the State statute recognizes a property value in trademarks and 
that it is therefore within the police power of the State to enact legislation to 
proect such property rights from invasion by means which it recognizes too 
inimical to the trademark owner ; 

(D) That the nonsigner clause of the State fair-trade acts is a valid specifi- 
cation of acts which constitute to be a method of unfair competition ; 

(E) That the nonsigner clause is reasonable and imperative in its practical 
effect in order to effectuate enforcement of the act and the provision which 
sanctions the establishment of resale price maintenance contracts ; 

(F) That the nonsigner clause does no more than provide a cause of action 
in favor of a person injured by an act knowingly and willfully committed by 
another ; 

(G) That the nonsigner clause is an application by statute to personal prop- 
erty of the doctrine of equitable servitudes under_the common law fully and 
completely recognized by courts of equity from time immemorial ; 
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(H) That the nonsigner clause is a statutory application of the common law 
doctrine of tortuous interference with legally established contractual relation- 
ship ; 

(1) That the nonsigner clause is an appropriate means of effectuating a prac- 
tical, desirable, and constitutional end, namely, the protection of property rights 
and the maintenance of order in the market place; 

(J) That the Fair Trade Act in general is a legislative prerogative and con- 
stitutional duty to afford persons the security of property and its enjoyment; 
to provide an efficacious means of preventing invasion thereof; to furnish a 
means of redressing damages sustained; to maintain effective and unrestricted 
means of equal opportunities in the market place; and generally sustain and 
preserve order and tranquillity in man’s search to maintain and improve his 
standard of living in an acquisitive free enterprise society, thereby promoting 
the general welfare and the public interest. 

It.might be of further interest to note that in States where the supreme court 
held its respective fair-trade act unconstitutional, it based is opinion on the 
premise that the act, more particularly the nonsigner clause thereof, violated 
the State’s “due process clause” of its constitution which in effect provides for 
the safeguarding of life, liberty, or property, and that no person shall be deprived 
thereof without due process of law. These few decisions were rendered with 
disregard to the fact that the same due process clause is uniformly contained 
in the Federal and State constitutions of all other States, and particularly in 
the States in which the highest court thereof held the fair-trade act constitutional. 

The supreme courts in these few States which nullified the State’s entire fair- 
trade act or only the nonsigner provision thereof, thereby rendering the act’s 
ineffectiveness as far as enforcement thereof is concerned, not only disregarded 
the overwhelming weight of authority in other States, as well as the United 
States Supreme Court, as far as the constitutionality of the act is concerned, 
but it also disregarded the concept of legislative authority and aim of its own 
legislature. It brushed aside long established and accepted legal and equitable 
principles involving the sanctity of the freedom of contracts; the law of torts 
which deal with tortious interference of contractual relationships and unjust 
enrichment by illegal misappropriation; and the right and duty of the legisla- 
ture, under its police power to spell out what constitutes an unfair method of 
competition in its effort to maintain free and fair competition in the market 
place, and protect property rights represented by trademarks and the goodwill 
of one’s business. 

In this respect, it is an anomaly that the legislatures in almost all States, by 
law declare trademarks and goodwill to constitute a species of property, which 
declaration is supported by the State and Federal courts without deviation. 
Witness the observation in this regard of the United States Supreme Court in 
the Old Dearborn case, in which the Court unanimously upheld the constitution- 
ality of fair trade, when the Court said: 

“Appellants own the commodity; they do not own the trademark or the good- 
will that the trademark symbolizes. And goodwill is property in a very real 
sense, injury to which, like injury to any other species of property, is a proper 
subject for legislation. Goodwill is a valuable contributing aid to business— 
sometimes the most valuable contributing asset of the producer or distributor of 
commodities. And distinctive trademarks, labels, and brands are legitimate aids 
to the creation or enlargement of such goodwill.” 

In another and much earlier United States Supreme Court case, the Court on 
the subject matter of trademarks, said: 

“The property in trademarks and the right to their exclusive use rest on the 
laws of the States and like the great body of the rights of person and of prop- 
erty depend on them for security and protection.” 

It is uniformly recognized that it is the duty of the Legislature, by constitu- 
tional imposition, to provide by effective legislative enactments, ways, and 
means, of protecting property and property rights in order to support and foster 
the prime aim and object upon which democratic governments were established 
and thrived; namely, the safeguarding of life, liberty, and the pursuit of hap- 
piness with its corollary, the enjoyment of one’s property legitimately and 
legally acquired from destruction and unjust invasion by others. 

Statesmen, economists, sociologists, and an enlightened judiciary have in 
unison, since Adam Smith’s time, vehemently preached the generally accepted 
theory that the role of the state is not just that of the policeman. In a growing 
ever-changing, complex economy, such as has developed in this country, par- 
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ticularly in the past 25 years, tending more and more toward monopoly con- 
centration and a dog-eating type of competition, the state must function as an 
economic stabilizer, helping to establish and maintain a balance of forces. The 
legislative function and the law must be a living process which provides a 
balance to changing economic, social, and ethical conditions which arise in the 
market place of an acquisitive society. As far back as 1860, Abraham Lincoln, 
emphasiging the role of government, said: “The legitimate object of govern- 
ment is to do for the people what needs to be done, that which they cannot by 
individual effort do at all, or do so well for themselves.” 

Another very important feature of the fair-trade concept from a legal, equi- 
table. as well as a practical viewpoint, is that the legislation embracing the 
concept is not compulsory, nor does it impose criminal sanctions. That is, the 
provisions of the act do not become operative until the owner of a trademarked 
produc, when qualified, chooses to initiate its operation by announcing to his 
distributors his intention to fair trade his branded product by introducing fair- 
trade contracts which establish minimum resale prices thereof pursuant to the 
provisions of the act. And thereafter to effectuate such existing contracts, 
that is, to protect the rights of the parties thereto, the act provides that the 
injured parties may, by a civil suit in a court of law or equity, under established 
rules and principles of evidence, maintain a suit to redress damages sustained, 
and/or to enjoin one from continuing to inflict the alleged damages. By this 
process the act merely in this respect opens the already established machinery 
of the State and Federal courts to afford a means of protecting one against 
invasion and probable destruction of one’s property and property rights reflected 
by the trademark and one’s goodwill therein. 

It is of interest to note here the impressive unanimity of acceptance of the 
fair-trade concept by the State legislatures and the United States Congress. 
By 1941 Delaware became the 45th State in the Union and 2 United States 
Territories which have enacted a fair-trade act. The United States Congress 
on two separate occasions enacted legislation to effectuate the State acts when 
interstate commerce was involved, 


ECONOMICALLY 


Economically, fair trade rests upon the significant premise that fair competi- 
tion in the market place is a necessary ingredient toward the maintenance of a 
free-enterprise economy in a democratic form of government. To maintain this 
desirable end, State and Federal laws, in this respect, direct themselves to the 
restriction of any activity in the market place which stifles competition, tends 
to concentrate trade to a few, or promotes monopoly in any given field of 
endeavor. To this end we have, prominently, among other legislation, the anti- 
trust laws, the Federal Trade Commission Act, the Robinson-Patman Act, the 
Clayton Act, and the State fair-trade acts. 

The fair trade act, it will be remembered, besides providing for the protection 
of property rights of trademark owners, the nonsigner thereof, in particular, 
spells out the practices which, under certain circumstances, shall constitute 
an unfair method of competition; namely, selling below the minimum resale 
prices established in contracts entered into pursuant to the provisions of the 
act, which is actionable at the suit of the parties injured by the prohibited 
practices. 

Economically, legislatures, economists, and the judiciary have recognized 
that predatory and retaliative price cutting in the sale of nationally accepted 
branded products is detrimental to the orderly processes of the market place, 
as well as being conducive to a concentration of trade, the restriction of com- 
petition, the promotion of monopolistic practices, and is contrary to the general 
public welfare. 

Dr. Gordon Siefkin, professor of economics and dean of the School of Business 
Administration of Emery University, in his article entitled “Economic Aspects 
of Retail Price Maintenance” dealing with the effect of price cutting of 
branded products, asserts among other things that the producer’s activities 
in differentiating his product from that of others has incidentally given to 
many consumers standards of quality and other bases, which serve as guides 
in making their choices between items in a given line of merchandise. That 
the faith and confidence in the manufacturer and the purchaser's feeling con- 
cerning the quality and worth of the item are all additional, but, very important 
characteristics of the branded merchandise. In many people’s minds, as they 
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evaluate certain types of merchandise, quality is associated with price, and the 
mere fact that the price of a given branded article varies may lead to uncer- 
tainty in the consumer’s mind concerning the consistent quality of the item. 

Dr. Siefkin, pursuing his premise on this point, said: 

“Price cutting may lead to doubt concerning quality, reduce sales, as well as 
reduce the number of retail outlets for the brand. The manufacturer who has 
spent a great amount of money in establishing the good reputation of his firm 
and in making his trademark an index of quality in the minds of the consumers 
has created a business asset of great value. At the same time, in establishing 
the consumer acceptance for his brand of a given item, he has provided the 
consumer with some standard or measure (imagined or real) which enables 
the consumer to make his choices with greater confidence and to feel that the 
purchase is worth what it costs. Uniformity and stability in the price of a 
branded item may be as important as the level of the price itself in giving the 
consumer confidence that he has made a ‘good buy.’ Consumer doubt con- 
cerning the quality of an item which has been submitted to price cutting 
may cause doubt to arise concerning the quality of other products bearing 
the same trademark. Thus, the manufacturer’s general reputation and good- 
will become involved.” 

The essence of competition is to free the buyer from monopoly power of the 
seller, and vice versa, and by providing access to alternative sources of the 
product or service. Dealing with the premise of competition in the market 
place, it is universally recognized that as viewed from a legal, economic, social, 
and circumstantial approach, the term must be flexibly applied in order to 
accomplish the economic and social benefits of active competition and to 
accommodate the legislative and judicial process in effectuating a fair and 
workable competition in the interest of free enterprise and an expanding and 
stabilizing economy. When so viewed, it reflects a flexible and desirable public 
policy directed against all undue limitations on competition, both in the form 
of realized monopolization, and in the lesser mode of partial, but significant, 
restraints of trade tending to the same end. 

One of the major premises of economies is that effective and desirable com- 
petition in the market place must be a workable competition as compared 
with theoretical competition in order to assure an acquisitive society the sub- 
stance of the advantages which competition should provide; namely, the un- 
restricted freedom of opportunities in any line of commerce. 

Economists, legislators, and the courts from experience in the marketplace, 
have recognized that effective and workable competition must embrace these 
factors which prevent monopoly; encourage and maintain freedom of oppor- 
tunity in the market place; that the cost of entry into a competitive arena 
shall not be prohibitive; that industry be free from predatory practices; and 
that our national economic policy of free enterprise be preserved. 

Clark C. Bloom, associate professor of economics at the University of Iowa 
in his contribution to the Goals of Economic Life shows that how even those 
who are most likely to preach “perfect competition” and the market mechanism 
rely on one form of government intervention or another, and concludes by 
asserting that we can no longer count on reaching economically correct results 
automatically, as a byproduct of what individuals do in pursuit of their private 
interests. 

Resale price maintenance as is embodied in the State fair-trade acts and 
supported by Federal legislation to effectuate its operation when it involves 
interstate commerce, is compatible with the kind of desirable and workable com- 
petition which is the heart of our national economic policy. 

Fair trade preserves the competitive order of the market place for the good 
of the social and political order of a democratic form of government. 

Fair trade provides a flexible legislative medium which accomplishes the 
desirable results with the least amount of governmental interference. 

Fair trade not only provides the consumer with alternative products to choose 
from, competitors to supply their wants, and convenient places to patronize, but 
it also protects the consumer against deceptive practices in the market place 
and the confusion as to values and standards. 

Fair trade promotes nonprice competition at the retail level, thereby pro- 
moting efficiency, convenience, larger choice of products, as well as foster the 
desirable competition among producers of a commodity, a competition based on 
quality, improvement, and price acceptance in competition with rival commod- 
ities. 








404 FAIR TRADE 


Heonomically, the State fair trade acts stood the test of the past 25 years, 
a period of this country’s widest expansion of mass production and distribu- 
tion, and the improvement in the standard of living beyond compare. 


SOCIALLY 


Socially, fair trade fuses with the political aspects of human behavior in its 
scope and bases. Social and political history is replete with experiences which 
demonstrate that a society which provides economic order and stabiilty in the 
market place inevitably develops and augments the social welfare of its com- 
munity, state, and nation. Society by affording equal unrestricted opportunities 
in the pursuit of gain in a free enterprise economy, sufficiently regulated, so 
as to serve the greater public good invariably enhances its moral, social, and 
political values, as well as products and safeguards the pursuit of life, liberty, 
and happiness. A social order so conceived, constitutes the acme of social wel- 
fare conducive to the preservation of a democratic form of government. 

Most economic doctrines were occasioned by disturbing changes in human 
society, which brought disorder and discomfort to many and challenges to tra- 
dition. The changing doctrines always constituted an effort to effectuate some 
social purpose. Because of the strains of a continually changing society, and 
man’s effort to escape the resulting turmoil and hardship in the struggle for 
existence, men have consented to the establishment of the state, delegating to it 
their natural rights by a tacit social contract, so that today one can scarcely 
conceive of a modern economic society in which government does not, by neces- 
sity, play a large role. Accordingly, in our own economic society, when prac- 
tices in the market place tended to threaten the public welfare and our ac- 
cepted national economic policy, the State, as it is its function, in order to estab- 
lish a balance of forces and to correct the problems which affect its social 
structure enacted their respective fair trade acts. 

The goal of fair trade, as experience in the market place has amply demon- 
strated, among other things, is to provide a flexible guide within common and 
equitable requirements of a system of regulated competition in order to assure 
a reasonable profit to industry, a living wage for labor and the farmer, and the 
general improvement of the public welfare in its democratic social order. 

Fair trade seeks to promote law and order in the market place, preserve the 
sanctity of property rights, and foster the economic freedom which is con- 
comitant with the constitutional provisos which guarantee and safeguard life, 
liberty, and the pursuit of happiness in an effort to accomplish the greatest 
good of the greater number. 

Fair trade as a social force provides a means to protect the small-business 
man in his competitive ability to survive against the predatory practices on the 
part of his more powerful competitor. It is uniformly recognized that the exist- 
ence of independent, economically healthy, small-business enterprises in many 
ways contributes to the maintenance of a sound, effective, and desirable competi- 
tive system in a free enterprise economy. 

Prof. Gordon Siefkin, in his article entitled, “Beonomic Aspects of Resale 
Price Maintenance” in this regard, said: 

“On what might be called sociological grounds, there is a strong basis for 
preserving the small-business man. It has been pointed out that in those areas 
or communities in which small-business enterprise is strong and small-business 
men are prosperous, the level of civie welfare, people’s standard of living, their 
interest in civic projects, such as health, recreation, and education, all tend to be 
on a somewhat higher level.” 

Observing the role of government in its relation to societal welfare resulting 
from ever-changing economic conditions in the market place in an acquisitive 
society, it is of interest here to note the appraisal of existing conditions in the 
market place, by varied government agencies with respect to competitive prac- 
tices and instruments as they relate to the social welfare, economic policy, the 
functions of the State, the reason for the Fair Trade Acts, and their over- 
whelming acceptance and continued strength for the past 25 years. 

The Temporary National Economic Committee in 1941 concluding its report 
based upon a thorough investigation, said: 

“Democracy which surely comprehends economic as well as political freedom 
for the natural person, cannot endure when the natural person cannot shape the 
policies and the activities of the collective agencies which control all the ma- 
terials of economic life. The American ideal of living has not changed, but the 
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forms of our economic life have changed, and most radically. The new forms 
of industrial organizations are such that competition has become a vastly more 
difficult status to maintain and the American ideal of free living for people is 
not nearly so easy of achievement as before organizations superseded men in 
the economy.” 

The Federal Trade Commission in 1948 in one of its periodic reports to Con- 
gress voiced grave fears over corporate growth and concentration when it said: 

“No great stretch of imagination is required to foresee that if nothing is done 
to check the growth of concentration, either the giant corporations will ulti- 
mately take over the country, or the government will be impelled to step in and 
impose some form of direct regulation in the public interest.” 

President Grover Cleveland, back in 1896, in his annual message to Congress 
declared : 

“Another topic in which our people rightfully take a deep interest may be here 
briefly considered. I refer to the existence of trusts and other huge aggrega- 
tions of capital, the object of which is to secure the monopoly of some particular 
branch of trade, industry, or commerce, and to stifle wholesome competition. 
When these are defended, it is usually on the ground that though they increase 
profits, they also reduce prices, and thus may benefit the public. It must be re- 
menibered, however, that a reduction of prices to the people is not one of the 
real objects of these organizations, nor is their tendency necessarily in that 
direction. If it occurs in a particular case it is only because it accords with 
the purposes of interests of those managing the scheme. 

“Such occasional results fall far short of compensating the palpable evils 
charged to the account of trusts and monopolies. Their tendency is to crush 
out individual intelligence and to hinder or prevent the full use of human 
faculties and the full development of human character. Through them the 
farmer, the artisan, and the small trader are in danger of dislodgment from the 
proud position of being each his own master, watchful of all that touches his 
country’s prosperity, in which he has an individual lot, and interested in all that 
effects the advantages of business of which he is a factor, to be relegated to the 
level of a mere appurtenance to a great machine, with little free will, with no 
duty but that of passive obedience, and with little hope or opportunity of rising 
in the scale of responsible and helpful citizenship. * * * Whatever may be their 
economic advantages, their general effect upon personal character, prospects, and 
usefulness cannot be otherwise than injurious.” 

President Dwight D. Hisenhower, in 1953, upon the appointment by United 
States Attorney General Brownell’s National Committee To Study the Antitrust 
Laws expressed the hope that this group would: 

‘“* * * provide an important instrument to prepare the way for modernizing 
and strengthening our laws to preserve the American free enterprise against 
monopoly and unfair competition.” 

Socially and politically, experiences in the market place for the past 25 years 
have amply demonstrated that effective fair trade eminently tends to accomplish 
the preservation and progress of our national economic, social, and political aims 
and policies in the interest of the greatest good of the largest number. Fair 
trade in fact is a way of life concomitant with the principles of a democratic 
form of government, worthy of preservation and diligent pursuit. 


ETHICALLY 


Ethically the fair-trade concept embraces and transcends into the moral and 
religious spheres of men’s struggle for existence. Modern business is rediscover- 
ing the great inheritance that has come down to us out of the Greco-Judeao- 
Christian tradition, namely, the relevance of religion and ethies to daily life. 

In the process of safeguarding life, liberty, and the pursuit of happiness, the 
example of moral and ethical men, statesmen, economists, sociologists, agree and 
felt themselves bound to urge and do unto others as they would have others do 
unto them. This theory was greatly helped by the church offering stern resist- 
ance to rampant individualism which would walk roughshod over the weak and 
the lowly. Without this frame and reference afforded by religious and ethical 
inheritance of the past, the laissez faire system might well have degenerated into 
chaos and violence. Although there has been an increasing tendency to divorce 
ethics and religion from economics and the concern of business in accord with 
the dogmatic assertion that no restraints whatever must be imposed upon the 








406 FAIR TRADE 


process of expanding productivity, the ethical-religious voice of the past and the 
present continue to exert a profound influence in every sphere and activity of life. 

It is not intended here to enter into a dissertation on ethics or religion and their 
relation to economics and business. On this subject matter, one will find, among 
others, such excellent books as Religion and the Rise of Capitalism, by R. H. 
Tawney ; Ethics in a Business Society, by Marquis W. Childs and Douglas Cater ; 
and Social Responsibilities of the Businessman, by Prof. Howard Bowen. Childs 
and Cater in their Dthics in a Business Society commenting on Professor Bowen’s 
summary of the goals of economic life in which he deplores the divorce between 
economics and ethics, in which Professor Bowen undertakes to define and list 11 
subordinate goals—subordinate, that is, to the ideal of love, as the ever-arching 
goal of life and therefore of economic life as well, lists 11 goals. His list of the 
subordinate goals, which include fellowship, dignity, and humility, enlightenment, 
aesthetic enjoyment, creativity, new experience, security, freedom and justice, 
will seem to some hopelessly idealistic. But if the larger goal of a good life and 
a good society is to be kept in view, the list can hardly be less inclusive. Quoting 
Professor Bowen on this point, he says: 

“The degree of influence and power which the businessman exercises over the 
lives of others near and far, places upon him the moral responsibility to recog- 
nize the social implications of his decisions and to consider the social interest— 
along with his private interest—in arriving at these decisions. His duty is to 
ask himself how the decisions he makes in the ongoing operations in his business 
relate to social goals and how he might advance the attainment of these goals 
by appropriate modifications of his decisions.” 

Statesmen, economists, and sociologists uniformly declare that economics and 
religion (the basis of ethics) cannot be kept in separate watertight compart- 
ments. That inherent in the whole undertaking is a conviction of the relevance 
of religion and ethics to the decisions that each of us must make as we earn 
our daily bread. As it has been effectively said, God, man, and business are 
more closely interrelated than anyone can foretell. If that is not so, then what 
meaning have the Ten Commandments, the last six of which deal with ques- 
tions of morality involving relations with people and groups no larger than a 
family and no relation with a circle wider than a neighborhood. Even the first 
four commandments are concerned with the intensely personal relationships of 
an individual with his God. 

Prof. John C. Bennett, professor of Christian theology and ethics at the 
Union Theological Seminary, in his chapter on theological conception of goals for 
economic life, as quoted by Childs and Carter, asserts that man cannot serve 
Mammon 6 days a week and God on the seventh. He rejects the comfortable 
assumption that if only we do not interfere with economic forces they will 
bring about an automatic adjustment resulting in the greatest good for the 
greatest number. On this point Professor Bennett says emphatically: 

“The Christian can put what has happened within the church in terms of 
the following change of thought: It is not enough to say that economic proc- 
esses in themselves reveal God’s purpose for economic life; we must bring to 
economic life what we know of God’s purpose for the whole of human life as it 
is known to us in Christ. The Christian must reject as a deadly heresy the idea 
of two absolutely different standards, one for the Kingdom of God or the 
church or the personal relations of men, and another for the economic order. 
God as known in Christ is the Lord of all life.” 

Viewed from the above observations and man’s experience from time imme- 
morial in his relationship to others, the hundreds, nay the thousands of statu- 
tory enactments, social customs, religious and ethical impositions all go to 
reflect the ethical, moral, and religious factors encompassed in the fair-trade 
concept and the legislation embracing it. 

Since Providence cannot be called upon to decree fair competition in the 
market place based upon accepted ethical and moral practices, the state as the 
instrument of the entire community, for its own protection and preservation, 
must intercede to correct every possible disturbance in the market place inimical 
to the general welfare of the community. This the States have done by enacting 
their respective State fair trade acts. 

And this we submit is the aim and purpose of this measure. 

For a recent unbiased well documented treatise on the subject dealing with 
the operation of the fair trade laws the reader is directed to an article by Carl 
I. Kanter and Stanford G. Rosenblum, third year editors of the Harvard Law 
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Review, published in 1955 in the Harvard Law Review, volume 69, No. 2, De- 
cember 1955, entitled “The Operation of Fair Trade Programs.” 

In the preface note of this article it is stated that the material for this article 
was researched and written during the spring, summer, and early fall of 1955, 
and was financed from funds donated by the Rockefeller Foundation and the 
Harvard Law School. The authors had numerous interviews with lawyers, 
staff members of the FTC and Justice Department, professors, economists, 
manufacturers, wholesalers, retailers, and officers of trade associations. Re- 
search and interviews were conducted in Cambridge, Boston, New York, Wash- 
ington, D. C., and a number of smaller communities in the east. 

A study of this article will assist one in an understanding of the complexity 
in enforcing fair trade under the present circumstances. 

Other recent articles of illuminating interest are— 

Resale Price Maintenance—Fact and Fancy, by Walter Adams, associate 
professor of economics, Michigan State University (64 Yale L. I. 976). 

Fair Trade: The Fundamental Issues, by Maurice Mermey, Director, Bu- 
reau of Education on Fair Trade, antitrust bulletin, vol. 1, No. 2, May 1955. 

As of March 1, 1958, the following is the status as to the constitutionality 
of the State fair trade acts. 


CONSTITUTIONALITY STATUS OF FAIR TRADE 


Fifteen State supreme courts have declared their fair trade acts fully valid 
and enforcible: 


California Massachusetts Pennsylvania 
Connecticut Mississippi South Dakota 
Delaware New Jersey Tennessee 
Illinois New York Washington 
Maryland North Carolina Wisconsin 


There has been no supreme court decision as to constitutionality in 17 States, 
and no adverse lower-court decision. Therefore, the fair trade acts of these 
States are also fully valid and enforcible: 


Alabama Maine North Dakota 
Arizona Minnesota Oklahoma 
Idaho Mortana Rhode Island 
Iowa Nevada West Virginia 
Kansas New Hampshire Wyoming 

The supreme courts of 13 States have declared the nonsigner clause invalid: 
Arkansas Kentucky Oregon 
Colorado Louisiana South Carolina 
Florida Michigan Utah 
Georgia New Mexico 
Indiana Ohio 


The supreme courts of two states have voided their entire fair trade act. They 
now join with Missouri, Texas, Vermont, and the District of Columbia as areas 
that have no fair trade acts: Nebraska and Virginia (reenacted March 1, 1958). 


Part 6. IssurEsS CONTEMPLATED To BE RAISED BY THE OPPOSITION TO THIS MEASURE 


Issues expected to be raised by opponents to resale price maintenance as pro- 
vided in this measure and as is embodied in the 45 State Fair-Trade Acts stem 
primarily from those who fail to observe the realities of the market place and its 
effect on our free-enterprise economy. 

The dominant opponents are lawyers representing the Department of Justice 
and the Federal Trade Commission ; some courts, a select few bait-type distribu- 
tors, who see in price-maintenance legislation a threat and restriction to their 
subtle distributional practices, and those who, for some immediate conflicting 
reason, join the opposition in echoing the opponents’ views in one form or another. 

The reasons which motivate opposition to this measure, and the provisions 
uniformly provided in the State Fair-Trade Acts, stemming from the predatory 
bait-type distributor, are self-evident and understandable. We cannot, however, 
reconcile the contrasting positions which stem from some courts and from the 
Government agencies charged with the duty of enforcing the antitrust laws to 
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the end of maintaining free and fair competition and to restrain the formation 
and expansion of monopolies and trusts. 

The major objections raised by the varied opponents to an effective measure 
leading toward enforcible resale price maintenance on identified merchandise, 
while primarily legal, nevertheless, embrace economic, social, political, and 
ethical considerations. 

The principal objections raised and our refutation follows : 

(A) That this measure, as well as the State Fair-Trade Acts, contravenes 
the due-process and equal-protection clauses of the State and Federal Consti- 
tutions. 

(B) That the price-maintenance concept, as provided for in this measure and 
corroborated by the experiences of the State Fair-Trade Acts, is inconsistent 
with the basic philosophy of the antitrust laws. 

(C) That the legislation contemplated by this measure is susceptible as a 
cloak to hide general price fixing, presumably horizontal price fixing. 

(D) That effectual enforcement of this measure will impair competition at all 
levels of production and distribution. 

(E) That this measure will permit price fixing by private persons for their 
own pecuniary interest, without consideration for the consumer, and that such 
price fixing would not be tested for reasonableness by any instrumentality, public 
or private. 

(F) That the economic conditions of today do not warrant preserving and 
effectuating resale price maintenance as is provided in this measure nor as is 
provided in the State Fair-Trade Acts, as was necessary when such laws were 
first enacted in the early thirties. 

(G) That there is already legislation toward the elimination of price dis- 
crimination and other methods of unfair methods of competition. 

(H) That legalized resale price maintenance will restrict passing on probable 
price reductions made possible by the more efficient distributor. 

Our refutation to the issues raised will be presented in the order named above, 
and will be based not alone upon our own observations and experiences in 
the market place, but as corroborated and supported by court decisions, legis- 
lators, economists, legal luminaries, Government officials, and by experiences of 
retailers, large and small. 

(A) That this measure, as well as the State Fair-Trade Acts, contravenes the 
due-process and equal-protection clauses of the State and Federal Constitutions. 

This attack rests upon the interpretation of the almost uniform language con- 
tained in the State and Federal Constitutions which provides, in the 5th and 
14th amendments of Federal Constitution, that: “No person shall be deprived 
of life, liberty, or property without due process of law; nor shall any State 
deprive any person of life, liberty, or property without due process of law, nor 
deny to any person within its jurisdiction the equal protection of the laws.” 

Several shelves of books have been written interpreting the application of 
this constitutional provision as it affects the American citizen in his daily and 
varied endeavors. Suffice it here to be said that the California Supreme Court, 
in the case of Maw Factor & Co. v. Kunsman (5 Cal. (2) 446: 55 Pac. (2) 177), 
in this respect expressed the universally accepted premise, when it said: 

“There is no constitutional right to own property, as such, free from regulation. 
That a State statute deprives a person of a right which he formerly possessed, 
whether it be a right to go where he pleases, conduct himself as he pleases, or 
buy what he pleases, or sell what he pleases at prices fixed by himself, does not, 
per se, brand the statute as unconstitutional. The process of civilization has con- 
sisted largely of the gradual regulation of the individual in his liberty of action 
and ownership of property for the public good. As society has become more 
complex, the necessity for such regulation has become more acute. Neither the 
State nor the Federal Constitution guarantees any person absolute liberty of 
action. The liberty guaranteed by our law is a liberty subject to regulation in 
the public good—an equal liberty rather than an absolute liberty.” 

Directly in point, interpreting the application of the due-process and equal- 
protection clauses of the State and Federal Constitutions, as it applies to the 
concept of resale price maintenance as embodied in the State Fair-Trade Acts 
was enunciated by no less an authority than a unanimous decision of the United 
States Supreme Court in the case of Old Dearborn Distributing Co. v. Seagram 
Distillers ( (1936) 299 U. S. 183), when it interpreted section 2, uniformly con- 
tained in all State Fair-Trade Acts, which provides : 

“Seo. 2. Willfully and knowingly advertising, offering for sale, or selling any 
commodity at less than the price stipulated in any contract entered into pur- 
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suant to the provisions of section 1 of this Act, whether the person so adver- 
tising, offering for sale, or selling is or is not a party to such contract, is un- 
fair competition and is actionable at the suit of any person damaged thereby.” 

With reference to the due-process clause, the Court said: 

“Nor is section 2 so arbitrary, unfair, or wanting in reason as to result in a 
denial of due process. We are here dealing not with a commodity alone, but 
with a commodity plus the brand or trademark which it bears as evidence of 
its origin and of the quality of the commodity for which the brand or trademark 
stands. Appellants own the commodity; they do not own the mark or the good- 
will that the mark symbolizes. And goodwill is property in a very real sense, 
injury to which, like injury to any other species of property, is a proper subject 
for legislation. Goodwill is a valuable contributing aid to business—sometimes 
the most valuable contributing asset of the producer or distributor of com- 
modities. And distinctive trademarks, labels, and brands are legitimate aids 
to the creation or enlargement of such goodwill. It is well settled that the 
proprietor of the goodwill ‘is entitled to protection as against one who attempts 
to deprive him of the benefits resulting from the same, by using his labels and 
trademark without his consent and authority’ (McLean v. Fleming, 96 U.S. 245, 
252). ‘Courts afford redress or relief upon the ground that a party has a valu- 
able interest in the goodwill of his trade or business, and in the trademarks 
adopted to maintain and extend it’ (Hanover Milling Co. vy. Metcalf, 240 U. S. 
408, 412). The ownership of the goodwill, we repeat, remains unchanged, not- 
withstanding the commodity has been parted with. Section 2 of the act does not 
prevent a purchaser of the commodity bearing the mark from selling the com- 
modity alone at any price he pleases. It interferes only when he sells with the 
aid of the goodwill of the vendor, and it interferes then only to protect that 
goodwill against injury. It proceeds upon the theory that the sale of identified 
goods at less than the price fixed by the owner of the mark or brand is an assault 
upon the goodwill, and constitutes what the statute denominates ‘unfair com- 
petition.’ (See Liberty Warehouses Co. v. Burley Tobacco Growers’ Assn., 276 
U. S. 71, 91-92, 96-97). There is nothing in the act to preclude the purchaser 
from removing the mark or brand from the commodity—thus separating the 
physical property, which he owns, from the goodwill, which is the property of 
another—and then selling the commodity at his own price, provided he can do so 
without utilizing the goodwill of the latter as an aid to that end. 

“The contention that section 2 of the act denies the equal protection of the 
laws in violation of the 14th Amendment proceeds upon the view that it confers 
a privilege upon the prodcers and owners of goods identified by trademark, brand, 
or name which it denies in the case of unidentified goods. As this court many 
times has said, the equal-protection clause does not preclude the States from 
resorting to classification for the purposes of legislation. It only requires that 
the classification ‘must be reasonable, not arbitrary, and must rest upon some 
ground of difference having a fair and substantial relation to the object of the 
legislation, so that all persons similarly circumstanced shall be treated alike’ 
(Colgate v. Harvey, 296 U. S. 404, 422, 423, and cases cited).” 

The State supreme courts of 17 of the most populated States in the Union, 
validating their respective State Fair-Trade Acts, followed with approval the 
United States Supreme Court decision, as far as the due-process and equal-pro- 
tection clauses were concerned, in interpreting their own respective State con- 
stitutions. A list of the States and court citations follow : 


California: Maar Factor & Co. v. Kunsman, 5 Cal. (2d) 446, 55 Pac. (2d) 446, 
55 Pac. (2d) 177 (1939). 

Connecticut: Burroughs-Wellcome & Co. v. Johnson Wholesale Perfume Co., 128 
Conn. 605, 24 A. (2d) 841 (1942). 

Delaware: Klein v. National Pressure Cooker Co., 31 Del. Ch. 59, 64 A. (2d) 529 
(1949) ; General Electric Co. v. Phillip Klein, 106 A. (2d) 206 (June 9, 1954) ; 
C. 0. H. Trade cases, par. 67,774 (not yet printed in State Reporter). 

Illinois: Seagram Distillers Corp. vy. Old Dearborn Distributing Co., 363 Ill. 610, 
2N. B. (2d) 940 (1936) ; Joseph Triner Corp. v. McNeil, 363 Ill. 559, 2 N. E. 
(2d) 929 (19386). 

Iowa: Barron Motors, Inc. vy. May’s Drug Stores, 229 Iowa 554, 294 N. W. 756 
(1940). 

Louisiana: Pepsodent Co. v. Krauss Co., Ltd., 200 La. 959; 9 So. (2d) 303 (1942). 
Later, court reversed itself by invalidating nonsigner clause of Fair-Trade Act. 

Maryland: Goldsmith, etc., v. Mead-Johnson & Co., 176 Md. 682, 7 A. (2d) 176 
(1939). 
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Massachusetts: Eastman Kodak Oo. v. HE. M. F. Electric Supply Co., 36 F. Supp. 
Ill. ; John Gilbert Co. v. Fauci, 309 Mass. 272. 

Michigan: Weco Products Co. v. Sam’s Cut Rate, 295 N. W. 611; Miles Labora- 
tories v. Simon, 33 F. Supp. 962; Peoples v. Victor, 287 Mich. 506. Later, court 
reversed itself by invalidating nonsigner clause of State Fair-Trade Act. 

Mississippi: W. A. Sheaffer Pen Co. v. Barrett, 209 Miss. 1, 45 So. (2d) 838 (1950). 

New Jersey: Johnson & Johnson vy. Weissbard Bros., 121 N. J. Eq. 585, 191 A. 
873 (1987) ; General Electric Co. v. Packard Bamberger & Co., Inc., 14 N. J. 209, 
102 A. (2d) 18 (December 21, 1953) ; Lionel Corp. v. Grayson-Robinson Stores, 
Inc., 15 N. J. 191, 104 A. (2d) 304 (April 5, 1954). 

New York: Bourjois Sales Corp. v. Dorfman, 273 N. Y. 167, 7 N. B. (2d) 30 
(1937) ; Guerlain, Inc., v. Woolworth, 297 N. Y. 11, 74 N. BE. (2d) 217 (1947) ; 
Bristol-Myers Co. v. Picker, 302 N. Y. 61, 96 N. E. (2d) 177 (1950) ; General 
Hlectric Co. v. Masters, Inc., 307 N. Y. 229, 120 N. BE. (2d) 802 (June 4, 1954) ; 
C. C. H. Trade cases, par. 67,776, certiorari and rehearing denied 348 U. S. 
859, 860, 99 Law Ed. 164. 

North Carolina: Eli Lilly v. Saunders, 216 N. C. 163, 4 8. B. (2d) 528 (1939), 25 
A. L. R. 1308 and note 1335. 

Ohio: Rayees v. Lane Drug Co., affirmed by Supreme Court in 1949 as reported 
in 1380 S. 401, later reversed itself by invalidating the nonsigner clause. 

Oregon; Borden v. Schreder (1947), 185 P. (2d) 581 This Court later reversed 
itself by invalidating the nonsigner clause of the State Fair-Trade Act. 

Pennsylvania: Burche Co. v. General Electric Co., Sup. Ct., Pa., decided June 27, 
1955 ; C. C. H. Trade cases, par. 68,078. 

South Carolina: Miles Laboratories v. Seignious, 30 F. Supp. 549. 

South Dakota: Miles Laboratories v. Owl Drug Co., 67 S. D. 523, 295 N. W. 292 
(1940). 

Tennessee: Frankfort Distilleries Corp. v. Liberto, 190 Tenn. 478, 230 S. W. (2d) 
971 (1950). 

Utah: Burt v. Woolsulate, 106 Utah 156, 146 P. (2) 203. 

Washington: Sears v. Western Thrift Stores of Olympia, 10 Wash. (2d) 372, 
117 Pac. (2d) 756 (1941); Elgin National Watch Co. v. Druaman; OC. C. H 
Trade cases (1953), par. 67,498. (Superior Ct., Wash., 1953.) 

Wisconsin: Weco Products Co. v. Reed Drug Co., 225 Wis. 474, 274 N. W. 426 
(1987) ; Bulova Watch Co., Inc., v. Arthur L. Anderson (Supreme Ct., Wis., 
May 3, 1955) ; C. OC. H. Trade cases, par. 68,036. 


To illustrate the significance with which the courts have approached the due 
process and equal protection clauses as it applied to the enforcement of resale 
price maintenance, the United States district court in the case of Miles Labora- 
tories v. Seignious ( (1939) 30 F. Supp. 549) validating the South Carolina State 
Fair-Trade Act, said: 

“The South Carolina Fair-Trade Act is an extension by State legislation of the 
protection given by Federal legislation to owners of patents and trademarks. 
With the wisdom of this policy, this court is not concerned; it is a legislative 
question. To the legality of the statute carrying this policy into effect, and the 
methods of enforcement thereof, this court now addresses itself.” 

“The attack under the due process clause has been abandoned by the defendant. 
The original contention was that there was a violation of this clause because the 
statute made the contracts signed by the plaintiff with third parties applicable 
to the defendant who had not signed any such contract. Clearly this was an 
erroneous assumption, because it is not under the contracts that the plaintiff 
asserts the right to protect its products from price cutting, but it is under the 
statute. It is seeking to enforce a statutory right. The contracts made with 
the third parties merely establish a minimum price, and no other term of such 
a contract is applicable to a person who has not signed it. The minimum price 
so established is applicable to all persons whom the statute, in its statewide 
application, can reach. The statute merely restrains all persons from making 
sales of a character that the legislature considers contrary to public policy; and 
sales of many kinds are subject to legislative control; narcotics, lottery tickets, 
food products, alcohol, wild game, etc. There is no constitutional right to sell to 
the public free of legislative control. Clearly there is no violation of the due 
process clause.” 

“The constitutional section drawn into question here has been construed in 
a large number of cases. These cases are quite uniform to the effect that the 
object of the constitutional provision is to prevent deception of the public and 
that, if the general subject of the legislation is expressed in the title, the details, 
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the means, the methods, or the instrumentalities by which the object is to be 
attained need not be indicated, provided all germane to the general subject of 
the legislation.” 

In connection with the application of the due process requirements of the con- 
stitution it is illuminating and informative to note the comments of Max Lerner 
in his book entitled “The Mind and Faith of United States Supreme Court Justice 
Oliver Wendell Holmes,” as well as the Justice’s own statements concerning this 
premise. Of him it is said: 

“He [Justice Holmes] saw America as a large enough going concern to con- 
tain room both for new methods of developing our resources and also for new 
legislative controls of these methods. It is said that Justice Holmes felt that 
the needs which the legislatures sense and express are not the fanatical inven- 
tions of unreasonable men. He felt that the judges must defer to the judgment 
of the legislature on social policy, and hold its action within the police power 
unless they are willing to declare it to have been wholly without foundation. He 
had a great judicial tolerance for the honest attempts of a legislature to find a 
legal method of humanizing the toil of men in their daily endeavor.” 

Justice Holmes’ own statements concerning the application of the due process 
and equal protection clauses of the Constitution is an indication and regard of 
his great power as a jurist, and the liberal thinker, whose opinions are highly 
valued and frequently quoted. In Otis vy. Parker (187 U.S. 606 (1903) ) speaking 
for the majority he said: 

“Even if the provision before us should seem to us not to have been justified 
by the circumstances locally existing in California at the time when it was passed, 
it is shown by its adoption to have expressed a deep-seated conviction on the part 
of the people concerned as to what that policy required. Such a deep-seated con- 
viction is entitled to great respect. If the State thinks that an admitted evil 
cannot be prevented except by prohibiting a calling or transaction not in itself 
necessarily objectionable, the courts cannot interfere unless in looking at the 
substance of the matter, they can see that it is a clear, unmistakable infringement 
of rights secured by the fundamental law citing, Booth v. Illinois (184 U. 8S, 425- 
429) .” 

In Missouri, Kansas & Tenn. RR. v. May (194 U. S. 267 (1904)) speaking for 
the Court on the subject matter of the due process clause, Justice Holmes said: 

“When a State legislature has declared that, in its opinion, policy requires a 
certain measure, its action should not be disturbed by the courts under the 14th 
amendment, unless they can see clearly that there is no fair reason for the law 
that would require with equal force its extension to others to whom it leaves un- 
touched. * * * Great constitutional provisions must be administered with 
caution, some play must be allowed for joints of the machine, and it must be 
remembered that legislatures are ultimate guardians of the liberties and welfare 
of the people as are the courts.” 

In Truaz vy. Corrigan (257 U. 8. 312, 343 (1921) ), speaking for the dissent con- 
cluded his opinion by saying : 

“IT must add one general consideration. There is nothing I more deprecate 
than the use of the 14th amendment beyond the absolute compulsion of its words 
to prevent the making of social experiments that an important part of the com- 
munity desires in the insulated chambers afforded by the several States, even if 
the experiments may seem futile or even noxious to me and for those whose judg- 
ment I most respect. I agree with the more elaborate exposition of my brothers, 
Pitney and Brandeis and in their conclusion, that the judgment should be 
affirmed.” 

In Liggett v. Baldridge (271 U. S. 105-114 (1928)) construing a Pennsyl- 
vania pharmacy law with reference to whether a corporation may operate a 
drugstore, Justice Holmes in his dissent with whom Justice Brandeis joined, 
said: 

“The Constitution does not make it a condition of preventive legislation that 
it should work a perfect cure. It 1s enough if the questioned act has a manifest 
tendency to cure or at least make the evil less. It has been recognized by the 
professions, by statutes and decisions, that a corporation offering professional 
services is not placed beyond legislative control by the fact that all the services 
in question are rendered by qualified members of the profession.” 

In a more recent case (1955), considering the application of the due-process 
clause, it is significant to note, the emphatic statement of United States Supreme 
Court Justice Douglas, speaking for the Court in the case of Lee Optical of 
Oklahoma v. Williamson when he said: 
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“The Oklahoma law may exact a needless, wasteful requirement in many 
eases. But it is for the legislature, not the courts, to balance the advantages 
and disadvantages of the new requirement. * * * But the law need not be in 
every respect logically consistent with its aims to be constitutional. It is 
enough that there is an evil at hand for correction, and that it might be thought 
that the particular legislative measure was a rational way to correct it. 

“The day is gone when this Court uses the due-process clause of the 14th 
amendment to strike down State laws, regulatory of business and industrial 
conditions, because they may be unwise, improvident, or out of harmony with 
a particular school of thought.” 

With reference to the application of the due-process and equal-protection 
clauses to legislative enactments it is equally well recognized and a universally 
accepted premise followed by State and Federal courts, that a legislative decision 
as to the economic and social wisdom and policy of an act is final, and that 
every presumption must be made in favor of the constitutionality of the act. 
Court decisions following this concept are numerous, suffice it here to cite only 
a few as expressive of the uniform approval and corroboration of the premise. 

In the Old Dearborn Distributing Co. case, the United States Supreme Court 
speaking for a unanimous Court through Justice Sutherland on this point said: 

“There is a great body of fact and opinion tending to show that price cutting 
by retail dealers is not only injurious to the goodwill and business of the pro- 
ducer and distributor of identified goods, but injurious to the general public as 
well. The evidence to that effect is voluminous; but it would serve no useful 
purpose to review the evidence or to enlarge further upon the subject. True, 
there is evidence, opinion, and argument to the contrary; but it does not con- 
cern us to determine where the weight lies. We need say no more than that 
the question may be regarded as fairly open to differences of opinion. The 
legislation here in question proceeds upon the former and not the latter view; 
and the legislative determination in that respect, in the circumstances here dis- 
closed, is conclusive so far as this Court is concerned. Where the question of 
what the facts establish is a fairly debatable one, we accept and carry into effect 
the opinion of the legislature (Radice v. New York, 264 U. S. 292, 294; Zahn v. 
Board of Public Works, 274 U. 8. 325, 328, and cases cited ).” 

In Nebbia v. New York (291 U. S. 502, at p. 5387) the Supreme Court of the 
United States speaking through Mr. Justice Roberts on the subject matter of 
State regulations to remedy the effect of destructive price cutting said: 

“But there can be no doubt that upon proper occasion and by appropriate 
measures the State may regulate a business in any of its aspects, including the 
prices to be charged for the products or commodities it sells. 

“So far as the requirement of due process is concerned, and in the absence of 
other constitutional restriction, a State is free to adopt whatever economic 
policy may reasonably be deemed to promote public welfare, and to enforce 
that policy by legislation adapted to its purpose. The courts are without au- 
thority either to declare such policy, or, when it is declared by the legislature, 
to override it. If the laws passed are seen to have a reasonable relation to a 
proper legislative purpose, and are neither arbitrary nor discriminatory, the 
requirements of the due process of law are satisfied, and judicial determination 
to that effect renders a court functus officio. Whether the free operation of 
the normal laws of competition is a wise and wholesome rule of trade and com- 
merce is an economic question which this Court need not consider or determine. 
And it is equally clear that if a legislative body be to curb unrestrained and 
harmful competition by measures which are not arbitrary or discriminatory it 
does not lie with the courts to determine that the rule is unwise. With the 
wisdom of the policy adopted, with the adequacy or practicability of the law 
enacted to forward it, the courts are both incompetent and unauthorized to deal. 
The course of decisions in this Court exhibits a firm adherence to these princi- 
ples. Times without number we have said that the legislature is primarily 
the judge of the necessity of such an enactment, that every possible presumption 
is in favor of its validity, and that though the court may hold views inconsistent 
with the wisdom of the law, it may not be annulled unless palpably in excess 
of legislative power.” 

The Illinois Supreme Court in upholding the constitutionality of its Fair 
Trade Act in the case Seagram v. Old Dearborn Distributing Oo. (363 Ill. 559), 
speaking through the late Justice Wilson said: 

“It is wholly immaterial whether the individual members of this court agree 
with the economic and social philosophy upon which the Fair Trade Act is 
established, and no duty rests upon us to pass upon the wisdom of the economic 
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public policy which it declares. That function is wholly legislative. It is not 
a judicial function to lecture either the public or business. Neither is it within 
the province of the court to philosophize concerning economic conditions. In 
passing, however, we cannot help but note that many of the present legislative 
enactments, such as the Fair Trade Acts of New York, California, and Illinois, 
are resultants brought about because of the failure of the public, and par- 
ticularly the business public, to observe those ethical principles which lie at 
the very foundation of fair dealing and business honesty. The shady efforts 
made by some to obtain an unfair advantage over others are not compatible 
with good citizenship nor in keeping with the best traditions of the law merchant 
as known at the common law. If public opinion cannot check these practices, 
then business can except legislatures to attempt to remedy them.” 

Against this overwhelming consensus of opinion and great weight of au- 
thority, several State supreme courts have nevertheless, nullified the effective- 
ness of State fair-trade enforcement by invalidating the so-called nonsigner 
clause, uniformly contained in all the 45 State Fair Trade Acts, by interpreting 
the same and similar due-process clause in their respective constitutions to be 
in contravention of the said due-process-clause provision. When the irrecon- 
cilability of their decision as against the great weight of authority was pointed 
out to the court, the following specious statements constituted as a reply. 

In the case of Union Carbide and Carbon Corp. v. White River Distributors, 
Inc. (— Ark. —, 2758. W. (2d) 455), the court said: 

“It would not seem proper to close this opinion without specifically recogniz- 
ing that there are many more decisions upholding the act than there are reject- 
ing it, and we do not want to leave the impression that we are not reluctant 
to differ with such impressive authority. The highest courts in 17 States have 
concluded Fair Trade Acts containing sections like section 6 of our act (sec. 4 
of the Colorado act) constitutional. Most of these decisions are listed in the 
Shakespeare case, supra. We can only say that we have carefully considered 
each of these decisions and remain unconvinced. These decisions certainly 
contain such merit as to justify more thorough comment than we are justified 
in making due to the length of this opinion.” 

The Florida Supreme Court in the case of Liquor Stores, Inc. v. Continental 
Distilling Co. (4050 (2) 371), the 4 majority judges wrote 3 separate opinions, 
in which State their Fair Trade Act was trial reenacted, said: 

“The court of last resort of each sovereign State is the final arbitor as to 
whether the act conforms to its own constitution, whereas the Federal courts 
are concerned only with whether the act offends the Federal Constitution.” 

Of convincing interest is the dissenting opinion of Justice Chapman in the 
Florida case in which he reiterates what is perhaps the most frequent criticism 
of the modern judiciary, when he said: 

“The courts of last resort of some 15 States have sustained the respective 
acts. Various questions were presented and argued before the courts of last 
resort where the respective acts have been considered. It is difficult for us 
to close our eyes to rulings of courts of other jurisdictions when considering 
the merits of the arguments presented in the case at bar. The economic phi- 
losophy motivating the Florida Legislature in the enactment of the challenged 
act is fully sustained as being within the police power of a sovereign State. 
Courts are not permitted to strike down a statute because it fails to square 
with their individual social or economic philosophies or theories, neither can 
we consider the question of public policy, wisdom or lack of wisdom, or other 
motives which may address themselves to the legislative department of our 
Government. The philosophy or predilection of judges as to what the law 
should be in such instances is nothing more than an idle gesture. 

“We are here, however, dealing with the statutes of this State and with the 
question of whether or not they violate the constitution of the State of Georgia. 
What the courts of other States have decided is not controlling, and this is one 
of the few powers left to States to decide for themselves regardless of what 
the Supreme Court of the United States may or may not have decided.” 

The Michigan Supreme Court in the case of Shakespeare Company v. Lipp- 
man’s Tool Shop Sporting Goods Company (334 Mich. 109, 54 N. W. (2d) 268), 
said: 

“Our own determination must, of course, be made after an examination of 
our own constitution and governing law. However, believing as we do that the 
decisions of our sister States on identical issues, particularly when rendered in 
such overwhelming numbers, and the decision of the Supreme Court of the 
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United States, should not be lightly disregarded, we should be inclined to rest 
our decision on the weight of authority alone if there were not reasons just as 
compelling for our ruling.” 

Comments by lawyers and others on this inconsistent position by the judiciary 
are numerous; suffice it, however, to quote but two of the more recent state- 
ments. Mr. Everett I. Willis, member of the firm of Dewey, Ballantine, Bushby, 
Palmer & Wood, of New York, speaking at the Silver Jubilee Conference on Fair 
Trade May 24, 1956, on the subject entitled “Double Standard of Due Process”, 
said: 

“How can it be that what is due process for the Nation as a whole is not due 
process in one of the States. * * * These minority decisions, not only do an 
injustice to fair trade, but militates with a very sound concept of constitutional 
law. 

“If there is one principle that admits of no contradiction under our govern- 
mental system of separation of powers, it is that the economic wisdom of legis- 
lation is solely for legislative determination. The State court decisions which 
have rejected the effectiveness of fair trade by knocking down the nonsigner 
clause thereof on constitutional grounds have departed not only from the deci- 
sions of the United States Supreme Court, but from their own professed prin- 
ciples. Almost invariably the State court decisions begin by solemnly affirming 
the fundamental principle that the economic wisdom of legislation is solely a 
matter for legislative determination, and then proceed to strike down the statute, 
or the portion of it which effectuates its enforcement on the basis of economic 
arguments, obviously reflecting nothing more than disagreement with the legis- 
lative determination of economic wisdom.” 

Mr. Mr. James A. Gorrell of the law firm of Vorys, Sater, Seymour & Pease, 
of Columbus, Ohio, in an article entitled “A Preliminary Analysis of the Fair 
Trade Decision,’ commenting on the recent (January 22, 1958) Union Carbide 
Co. v. Bargain Fair decision by the Ohio Supreme Court, said: 


“Fair Trade Killed 


“The Ohio Supreme Court (6 of its 7 members) has now joined the recent 
parade of other State high courts and holds that the nonsigner clause of the 
Ohio Fair Trade Act offends certain provisions of the Ohio constitution and 
is therefore invalid. As all who have had experience with fair trade know, 
if the nonsigner clause cannot be enforced, the entire statutory scheme for the 
prevention of predatory price cutting is emasculated. The practical effect of 
this decision, therefore, is to wipe out the fair-trade statute which has been a 
part of the fabric of Ohio law since 1936. 

“The problem, however, which that statute sought to cure—that is, the pro- 
tection of the manufacturer’s property interest in his trademark or label, and 
the protection of the small retailer in our distribution system from loss-leader 
selling by large, monopolistic-minded sellers—is still with us. Although it is 
still too early to give any balanced judgments as to how this serious threat to 
our distribution system can be met in the light of the court’s decision, it is per- 
haps not too early to make at least a preliminary analysis of the court’s reason- 
ing to see if we can derive any enlightenment therefrom as to how the Ohio 
Legislature might constitutionally deal with this very serious problem. 

“It has long been thought by lawyers to be a fundamental axiom of consti- 
tutional interpretation followed by courts throughout the United States, includ- 
ing those of Ohio, that the determination of what should be wise public policy 
for the State in dealing with any particular problem is a matter for the legis- 
lature, and that the courts will not substitute their own judgment in such matters 
for that of the general assembly. The courts, including those of this State, have 
repeatedly emphasized that proper judicial self-restraint requires that they not 
view legislation which has been challenged constitutionally from the standpoint 
of whether or not their own economic and political philosophy is in agreement 
with that reflected in the action of the legislature. Rather, their sole criterion 
is supposedly whether the legislation in question so clearly goes beyond the 
bounds of the constitutional limitations on the legislature’s power as to make 
it necessary for the court, as the guardian of that constitution, to invalidate the 
legislative act. 

“In making such a decision, it has often been said, the court indulges in a 
presumption in favor of the propriety of the legislative act and only outlaws it on 
constitutional grounds when it is clear that constitutional prohibitions have 
been violated. It is also generally considered that one of the necessary func- 
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tions of a court in such a case is to explain to the legislature, to the bar, and 
in fact to the public, the reasons why the legislation in question offends not the 
predilections of the court, but the bounds of the constitution. 


“No Key Given 


“In the Union Carbide case the majority of the court which determined that 
the nonsigner clause is unconstitutional, delivered an opinion which is set forth 
verbatim elsewhere in this issue of the Ohio Pharmacist. Unfortunately that 
opinion does not tell us in any detail why this legislation violates the consti- 
tutional provisions which it says flatly are violated. It therefore gives us no 
key as to how such legislation might be amended so as to achieve the public 
purpose and good for which it was originally enacted, and still not be again 
stricken down by the court as being beyond the power of the legislature. 

“In its opinion the court did make reference to Old Dearborn Distributing 
Company v. Seagram Distillers Company (299 U. S. 183), in which the Supreme 
Court of the United States in the 1930's carefully examined, in the light of the 
United States Constitution, the same constitutional objections to the nonsigner 
clause which were before the Ohio court in the Union Carbide case. The court 
pointed out, correctly, that the decision of the United States Supreme Court in 
interpreting even substantially the same provisions of the United States Con- 
stitution is not binding on the Supreme Court of Ohio in interpreting those 
similar provisions of the Ohio constitution. 

“Our court, however, did not attempt to discuss or analyze the answers to the 
constitutional objections made by the United States Supreme Court in the Old 
Dearborn case or indicate why it believed that those answers are not applicable 
to similar objections made under almost identical constitutional provisions in 
this case. Instead, the Ohio court seemed to adopt the somewhat novel approach 
that although this legislation might have been a proper exercise of the Ohio 
Legislature’s power in a depression period, it was not so under present conditions. 
Our court said: 

“ ‘In recent years and in the light of present-day conditions courts have become 
more critical of the fair trade acts and have invalidated parts of them with 
increasing frequency’, and later it said in summarizing the arguments against 
constitutionality that: 

“In normal times, the inflexible price arrangements which the acts sanction 
are opposed to our traditional concepts of free competition for the benefits of the 
consuming public, and the clause binding those who do not enter into a price- 
fixing contract with the manufacturer offends such concepts.’ 


“Startling Idea 


“The idea implicit in these statements would appear to be that although 
certain legislation might be within the power of the legislature when enacted 
because of conditions existing at that time, the change of conditions subsequent 
to the legislative act will cause such legislation to be invalidated regardless of 
the fact that the legislation would have been valid at the time of enactment 
if looked at by the court at that time. It may be that this rather startling idea 
in constitutional interpretation was not what the court meant but its language 
quoted above would at least indicate that that possibility existed in the mind of 
the writer of the majority opinion.” 

On the basis, and in view of these irreconcilable and divergent opinions, 
whether based upon a clash of judicial opinion with the opinion of its respective 
legislature concerning the wisdom of an economic policy, or whether the inter- 
pretation of the same and similar due process clause means one thing to one 
court and another thing to a different court, or whatever the basis may have been 
for these minority court decisions, the fact remains nevertheless, that no State 
legislature to date repealed its fair-trade act, and moreover as pointed out, 
in three States, the legislature reenacted its act in an effort to cure the court 
objections without avail. This anomally constitutes 1 of the 2 prime reasons 
for the need of the enactment of the measure before you, and thereby resolving 
once and for all this apparent irreconcilable confusion and State court judicial 
indifference to its legislative prerogative to provide such legislation it finds de- 
sirable to effectuate an economic policy in the interest of what the legislature 
regards to be in the general public welfare. 
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(B) That the price maintenance concept as reflected by this measure and as 
corroborated by the experiences of the State fair-trade acts, is inconsistent with 
the basic philosophy of the antitrust laws: 

This statement is generally the favorite argument of the Department of Justice 
personnel in opposition to vertical resale price maintenance. To appreciate the 
inconsistency of this contention it is necessary to see a plausible answer to the 
following questions: 

What is the basic philosophy of the Sherman Act, since its enactment and 
as amended from time to time to extend its applications to the growing and 
changing economic conditions of our free-enterprise system? Is it not primarily 
to suppress the formation and growth of trusts and monopolies which may re- 
strain trade or commerce among the several States? Is not the sole and de- 
liberate aim and purpose of the antitrust laws to foster and maintain the free 
flow of competition? Is it not also a fact that in order to have competition in 
any field of endeavor that there be active and effective competitors? Isn’t it, 
therefore, logical to conclude that any method or practice in a given field of 
endeavor which eliminates competitors or their effectiveness is contrary to the 
aim of fostering the free flow of competition, and, therefore, is inimical to the 
basic philosophy of the Sherman Act? 

Our economy is rightly called a free-enterprise economy. It is based on the 
theory that encouragement of full, vigorous competition is the best means of 
achieving the economic well-being of the American people. Nonetheless, under 
our economic system, free competition, like other forms of freedom, has never 
existed in an absolute and unlimited manner. 

The whole growth of a free civilization has consisted in tempering, in the 
interest of society, the liberty of the individual to do as he pleases. This applies 
to the liberty to compete also. If by “free” is meant “unbridled,” there is no 
such thing as free competition in our society. The American people would not 
tolerate such competition. No businessman is allowed to compete entirely on 
his own terms. He is always limited by what the public considers fair for all, 

A great landmark in the recognition of this principle was the passage by 
Congress of the Sherman Act in 1890. On the face of it, the Sherman Act re- 
strained competition regarded as harmful to the public interest. But in a 
deeper sense, it safeguarded and preserved competition. For it outlawed those 
predatory activities of a small minority of businessmen who undertook to 
destroy all their rivals and thus to abolish competion altogether. 

Since the Sherman Act, Congress has successively enacted other measures 
which curb certain kinds of antisocial competition regarded as unfair or monopo- 
listic. Among them were the Clayton Act, the Federal Trade Commission Act, 
the Food, Drug, and Cosmetic Act, the Securities and Exchange Act, and the 
Robinson-Patman Act. 

The purpose of the fair-trade laws of the 45 States as is also the purpose 
of this measure, to curb unfair competition in order to promote fair competition. 
They restrain ruthless commercial behavior which destroys competition by 
using superior dollar power alone to eliminate small competitors. The fair- 
trade laws as well as this measure will curb the unscrupulous competition of 
those retailers who are of the mind to use trick prices and price juggling to 
bewitch the consumer without benefit to her pocketbook, 

Such retailers, of course, object to being fenced in, and for obvious reasons. 
Like their predecessors in our history who bitterly opposed the antitrust laws 
and similar legislation, they seek to do as they please even though they harm 
society. They cry out that the right of free competition is being invaded, and 
they refuse to consider that the free competition they wish is a form of com- 
petition which in the final outcome is the destruction of all competition. 

The Sherman Act, in the course of congressional debate, was condemned as 
a statute which would crush competition. The Federal Trade Commission Act 
was called an infringement upon our basic liberties. It was prophesied that the 
Securities and Exchange Act would destroy the operations of the stock market 
and undermine the savings of the American people. I need hardly say, of 
course, that these laws are now universally regarded as among the most con- 
structive legislation on our statute books. 

The broad purpose of the antitrust laws is to prevent the growth of monopoly 
and the evils consequent upon it. Accordingly, as a means toward this end, the 
antitrust laws prohibit horizontal price fixing, i. e., any getting together of com- 
petitors who agree not to compete on price. 
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The broad purpose of this measure as well as the fair-trade laws is likewise 
to prevent the growth of monopoly and the evils it produces. They also prohibit 
horizontal price fixing. But as a means of restraining unfair competition, this 
measure permits vertical resale price maintenance under conditions of free and 
fair competition. Vertical resale price maintenance must not be confused with 
horizontal price fixing. They are entirely different, and one has nothing to do 
with the other. 

Horizontal price fixing is essentially an agreement among those who are on 
the same level in the distributive process, be they manufacturers or distributors, 
not to compete. Vertical resale price maintenance takes place between a manu- 


- facturer and his distributors, who are not on the same level in the distributive 


process and thus, of course, are not competitors. Furthermore, every fair-trade 
law as does this measure require that any product, in order to be fair traded, be 
in free and open competition with similar articles produced by others. 

It is not, therefore, reasonable to conclude that any means or method which 
tempers or which may entirely eliminate a practice which tends to curb ruinous 
competition, is desirable, and in furtherance of the basic philosophy of the Sher- 
man Act. 

To stimulate constructive competition and thereby strengthen the progressive 
application of the Sherman Act, as well as execute its basic philosophy, 45 out of 
the 48 State legislatures have uniformly adopted the principles of the fair-trade 
acts, and as is reaffirmed by this measure. To extend the benefits and experience 
of fair-trade legislation as it may apply to interstate commerce, the Congress in 
1937 enacted the Miller-Tydings Act which amends the Sherman Act in order 
to enable the States to carry out their respective State policy in this connection. 
In 1952 Congress again, to implement the effectiveness of the State fair-trade 
acts enacted the McGuire Act. 

The error of the Department of Justice in arriving at its conclusions we believe 
rests upon its inexperience in the market place, as well as its failure to recognize 
and feel that predatory price juggling is just as detrimental to free and construc- 
tive competition as is conspiratorial price fixing. 

This contradiction we cannot reconcile. A restraint of trade is generally 
regarded to be an interference with the free course of competition resulting from 
agreements entered into formally or by conscious parallelism, and is declared to 
be in contravention to the antitrust laws. So that if two or more competitors 
agreed on a plan of action to hamper a third competitior, such act would consti- 
tute a restraint of trade, contrary to the public interest and would no doubt be 
prosecuted by the Department of Justice. However, if some one of these com- 
petitors could do this single-handed, as for instance, engage in selected loss 
leader selling of identified merchandise which invariably results, as testified by 
market-place experiences in seriously crippling a competitor, or put him out of 
business, such conduct, the Department of Justice contends, should be tolerated, 
under the guise of efficiency or pseudopublic interest. 

To relate competition to people the human factor in competition must be con- 
sidered. The American free-enterprise system operates in an atmosphere of 
competition. Those who oppose fair trade like to say they favor “free competi- 
tion.” It sounds good. But the American people long ago came to the conclu- 
sion, and expressed it in statutes, that the human results of free competition, 
when it became unbridled competition were sadly different from the theories of 
how free competition should work. In practice, unbridled competition proved to 
be brute competition, with dollar might making right. Those who could not 
enter such a high-priced competition were ruthlessly disregarded and sacrificed 
to a mythical “free” competition which does not exist in the United States. 

Starting with 1890 and the Sherman Antitrust Act, the American people be. 
gan to reject such an approach to the economic side of life; and they have since 
demonstrated time and again that they want restraints put on the liberty of the 
individual in the interest of a healthy society. The antitrust laws, the Federal 
Trade Commission Act, the Robinson-Patman Act, the Securities and Exchange 
Act are but a few of the enlightened restraints upon competition. The fair- 
trade laws, as does this measure, provide a similar restraint. Their purpose is 
to promote the public welfare by curbing one form of unfair competition in order 
to foster more competition. The courts and the lawmakers will recall that every 
one of the statutes here cited was bitterly opposed as spelling, in the words of 
the opponents, doom for the American free-enterprise system. We still have 
our free enterprise system despite 63 years of antitrust laws and 27 years of fair- 
trade laws. Perhaps one of the reasons we still have it lies in the fact that these 








418 FAIR TRADE 


laws recognize that people are more important than theories or statistics. This 
act is deemed to supplement the antitrust laws and promote the same ends more 
effectively. Congress by this measure reaffirms its faith in the antitrust laws 
designed to preserve the benefits of the operation of the price mechanism in free 
competitive markets. 

(C) That the legislation embraced in this measure is susceptible as a cloak to 
hide general price fixing (presumably what is meant is horizonal price fixing. ) 

This is another contention which the Department of Justice generally submits 
in opposition to fair-trade laws or measures which embrace or seek to effectuate 
resale price maintenance. This it did at the hearing before this committee when 
it considered the enactment of the McGuire Act. 

If the Department infers by the phrase “general price fixing’ to mean a type 
of price fixing conspiratorily accomplished by horizontal competitors, then the 
very simple answer lies in the fact that such method of price fixing is expressly 
and uniformly prohibited by all the State fair-trade acts, the Miller-Tydings 
amendment to the Sherman Act, the McGuire Act and by this measure. After 
repeated and considered deliberation by legislative bodies of the two methods of 
resale price maintenance, that is, vertical price fixing from the producer down 
to the consumer, as permitted by the State fair-trade acts, in intrastate trans- 
actions, the Miller-Tydings Act, the McGuire Act and by this measure when it 
involves interstate transactions it was overwhelmingly concluded that vertical 
price fixing legally accomplished is conducive to the promotion of active and 
constructive competition, by individuals and products. 

Horizontal and illegal vertical price fixing are prohibited today (and rightly 
so) as they have been for many years. Without passing on the merits of the 
indictments against the NARD, and others which the Department of Justice 
boasted about in its statement before the congressional committee hearings 
which considered measures to promote Federal legislation to effectuate the State 
fair-trade laws, the incident nevertheless conclusively negates the Department’s 
contention, that the Miller-Tydings Act or similar legislation is a cloak to hide 
illegal actions when and where they may be found to exist. We maintain that 
it is no more difficult to prove cases of prohibited vertical price fixing than it is 
to prove illegal horizontal price fixing. The boast of the Department of Justice 
in connection with the NARD indictments substantially sustains our premise, 
that the conclusion of the Department in this respect is in error. The Inter- 
state Circuit and the Paramount cases cited in the Department’s statement 
demonstrate that the Department of Justice could proceed against retailers and 
their associations that coerce manufacturers to fair-trade, and against fair- 
trading manufacturers who connive with competiting manufacturers as to prices 
of trademarked commodities. By the same token the Department of Justice 
would condemn the legal use of automobiles because it may be susceptible of use 
as a cloak for illegal purposes as well. In this instance the Department indicts 
legal procedure and the participants therein before trial and without a scintilla 
of evidence to substantiate its awkward position. 

The Department of Justice declares, nevertheless, that predatory price cutting 
for the purpose of forcing a competitor out of business is in violation of the 
antitrust laws, and in support of its declaration cites the Supreme Court deci- 
sion of the Standard Oil Co. v. U. S. (221 U. 8S. 1 (1911)), although for some 
reason fails to cite the more recent case (U. 8. v. The N. Y. Great Atlantic € 
Pacific Tea Co. (the A. & P.) and others, 67 F. Supp. 626, affirmed by the U. S. 
Circuit Court of Appeals, 173 Fed. (2) 79), in which case the defendants were 
fined $175,000 for violating the Sherman Act by engaging in conspiratorial and 
unfair methods of competition in the field of retail distribution. In this case 
the Department condemned with great force, and the Court upheld the fact that 
the practice of loss-leader selling to eliminate competitors is a violation of the 
spirit and purpose of the Sherman Act, yet now, without justification, opposes 
legislation which 45 States have adopted, the Congress now seeks to effectuate as 
far as it may apply to interstate commerce, the numerous State supreme courts 
as well as the Supreme Court of the United States which have judicially ap- 
proved to be a practical, appropriate, and a democratic means of curbing the 
vicious, dishonest, and uneconomic practice of predatory price juggling of stand- 
ard quality nationally accepted products. 

Can it be possible that the Department’s indefensible and shifting position 
rests upon the degree or the extent of the offense against the Sherman Act? 
Is it possible the attorneys of the Antitrust Division think that the embezzler who 
juggles the figures to his advantage less guilty if the amount involved is $1,000 
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instead of $10,000? Is one less guilty of a violation of the Sherman Act if he 
limits his operation of predatory price cutting and loss-leader selling to a por- 
tion of activities in a single unit of his operation, or when he uses an entire 
unit in multiple operation to accomplish the same result, namely, to eliminate 
the smaller and less ably financed competitor? 

We resolutely maintain that the intent of purpose of every predatory price- 
cutter and loss-leader merchant, either instance referred to above, is to divert, 
by unfair and dishonest methods of competition, the trade of his smaller 
competitors. 

It is difficult to reconcile, in the face of these decisions cited by the Depart- 
ment of Justice itself, and the experiences in the market place, how it can fun- 
damentally oppose legislation which is directly and intently designed to curb 
practices and activities which are declared unlawful and which the Department 
is charged with and dutybound to prevent and eliminate. 

(D) That effective enforcement of this measure will impair competition at 
all levels of production and distribution. 

This is still another contention of the Department of Justice, and likewise 
fails to stand up when exposed to the realities and experiences of the market 
place. We believe enough has already been said in this statement which ef- 
fectively controverts the conclusion of the Department of Justice with respect 
to this point. The reader is particularly referred to the material in this brief 
as presented in part 2 (B) covering the economic and social concepts, as well as 
elsewhere. 

It is significant to note here, nevertheless, that for some unknown reason the 
representatives of the Department of Justice, or for that matter the representa- 
tives of the Federal Trade Commission, fail or are unwilling to recognize the 
express restriction provided in this measure, as is also provided uniformly in 
the State fair-trade acts, that before a product may qualify as the subject for 
legal, vertical resale price maintenance, it first must be identified by a trade- 
mark, and more particularly it must be in free and open competition with 
products of the same general class produced and distributed by others. Also 
that such branded merchandise is not only in competition with other similarly 
branded merchandise in large numbers, but is also in competition with varied 
and numerous unbranded similar products. 

By their own statement they adequately refute their contention that effective 
resale price maintenance will impair competition at all levels, when at a con- 
gressional hearing on the McGuire Act a Department of Justice representative 
said: “Where the chainstores and large department stores choose to compete 
pricewise, they can (and in fact) do develop their own brands in competition 
with other brands, identified or not; this method of competition is scarcely avail- 
able to the small retailer.” (The latter part of the statement which, by the way, 
is not a fact.) In one instance they proposed the impression that fair trade 
restricts competition; and, on the other hand, they claim that fair trade has 
resulted in too much competition for small business by stimulating the growth of 
store-controlled brands. A glance at any retailer’s shelves will show the broad 
scope of competition under fair trade in this respect. 

It goes without saying then, if their own statement is true as far as the compe- 
tition of branded merchandise with unbranded merchandise is concerned on the 
distribution level, it is even more so on the production level. tI is common knowl- 
edge needing little elaboration that competition is inevitably invited to meet the 
successful production and distribution of any given product whether the product 
is branded or not. Witness the fact that there are, as quoted from a consumer's 
buying guide, the following variety of branded merchandise in competition with 
each other: 


Silverware: 
Plated : 9 brands, price range $28.95 to $69.75. 
Sterling : 58 brands, price range $21.50 to $49.50. 
Exposure meters: 8 brands, price range $14.95 to $32.50. 
Lens tissues : 14 brands, price range from 10 cents (for 100 sheets) to 66 cents. 
Face powder : 56 brands, price range from 9 cents per ounce to $1.20 per ounce. 
Laundry soaps (flakes) : 51 brands, price range from 28.3 cents to 69.3 cents per 
pound of dry soap content. 
Toilet soaps: 76 brands, price range from 32 cents per pound of dry weight to 
$10.50. 
Automatic coffeemakers : 6 models, price range from $8.95 to $28.75. 
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Household ammonia : 48 brands, price range from 4.5 cents per ounce to 46 cents. 
Inks: 
Permanent: 20 brands, price range from 4 cents per fluid ounce to 25 cents 
(2- to 3-oz. bottles). 
Washable: 7 brands, price range from 4 cents per fluid ounce to 12.5 cents. 
Fountain pens: 
Gold point : 10 brands, price from $3.50 to $12.50. 
Steel point : 6 brands, price from 69 cents to $1.85. 
Scouring powders : 32 brands, price from 8 cents to 20 cents per pound. 
Silver polish : 
Paste : 12 brands, price from 1.9 cents per ounce to 8.5 cents. 
Liquid : 5 brands, price from 1.8 cents per ounce to 12.5 cents. 
Household bleaches : 44 brands, price from 10 cents to 19 cents per quart. 
Portable typewriters : 9 brands, price range $76.85 to $119.67. 
Carbon paper : 45 brands, price range 56 cents to $4.25 (for 100 sheets). 
Toasters: 
Automatic, electric: 14 brands, price range from $9.75 (plus shipping) to 
$24.50. 
Nonautomatic electric: 7 brands, price range from $1.98 (plus shipping) 
to $7.95. 
Washing machines: 
Nonautomatic: 10 brands, price range from $92.95 (plus shipping) to 
$184.95. 
Semiautomatic: 4 brands, price range from $169.95 to $199.95 (only these 
2 prices). 
Automatic: 17 brands, price range from $219.95 to $399.95. 
Cleansing creams: 
Cold cream: 45 brans, price range from 4 cents to 60 cents per ounce. 
Emollient cream: 19 brands, price from 5 cents to 75 cents per ounce. 
Liquefying cream: 17 brands, price range from 7 cents to 60 cents per 
ounce. 
Talcum and dusting powders: 57 brands, price range from 19 cents an ounce to 
$1.08 an ounce. 
Tire gages: 8 brands, price range from 89 cents plus postage to $2.15. 
Floor waxes: 
Water emulsion: 28 brands, price range from 11 cents per ounce of solids 
content to 31 cents. 
Solvent type: 19 brands, price range from 8 cents to 28 cents per ounce. 
Liquid : 9 brands, price range from 20 cents to 35 cents per ounce. 
Electric irons: 17 national brands and 22 private brands; price range from 
$3.45 to $21.90. 
Electric toasters: 9 national brands and 12 private brands; price range from 
$2.98 to $26.50. 
Electric mixers: 9 national brands and 6 private brands; price range from 
$18.75 to $76.41. 
Electric shavers: 10 national brands and 1 private brand; price range from 
$15.50 to $39.75. 


With respect to the impairment of competition of brands and unbranded 
products another witness, supposedly a consumer’s representative, before a 
congressional committee hearing on the McGuire Act in this respect said: 

“Many consumers cannot or will not pay these high prices, and they have an 
alternative, they can test out private brand products that sell at lower prices, 
and by doing this they often can get as good or better quality for less money. 
This is where the chainstores and big retailers have their real advantage. 
They can develop sources for good products to sell under their own labels at 
reasonable prices, once they can find a great many consumers who will learn to 
rely upon private label, just as other consumers rely upon nationally advertised 
names.” 

The competition of private brands with trademarked products is even keener 
and more extensive on the production level, and made available not only to 
chain and large department stores but to the small retailer as well. 

The extent of the vigorous competition from private brands is graphically 
related by the Grey Advertising Agency, Inc., of New York City, in its January 
15, 1952 issue of Grey Matter when it summarizes the competitive position of 
private brands with the following conclusion : 
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1. “The A. & P. will do at least $300 million of its $3 billion volume in 
eontrolled brands ; 

2. “Sears, Roebuck & Co. turned in a 1951 volume of close to $2.4 billion. 
Well over $2.2 billion of that volume will be accounted for by the 44 Sears 
brands ; 

3. “Affiliated Retailers will move well over $1 billion of ‘Armaid’ and other 
brands through its member stores ; 

4. Macy’s reports that over 75 percent of its television volume is done on its 
own brands; 

5. “In the candy field, the controlled and advertised brands of the chains 
probaby outsell the nationally advertised manufacturers’ brands; 

6. “Three giant retailers sell over 25 percent of the country’s total bedsheet 
volume. They are Sears, Wards, and Penney. All three feature their own 
brands in bedsheets ; 

7. “Twenty huge retailers are taking in, exclusively on their own brands, 
roughly $1 out of every $15 spent by the public in the categories in which at 
least 75 percent of manufacturers who advertise nationally operate.” 

In this connection it is illuminating to note the extent of fair-traded commod- 
ities in competition with private brands, as well as trademarked commodities 
which are not fair-traded. While there is no authoritative record to indicate the 
dollar volume of fair-traded commodities competing with commodities outside 
of fair trade, Macy’s probably the foremost exponent of the lurist practice of 
“Joss-leader” selling of nationally known products, in its blast dated May 29, 
1951, which opened the New York price war, boasts that “less than a tenth of 
the billion dollars or more of good things we've sold in these years fell under 
price fixing” (meaning, of course, minimum resale price maintenance permitted 
by the State fair trade acts.) 

To further illustrate the keenness of competition between brands and products, 
fair-traded or otherwise, please note the searching and significant observation on 
the subject, contained in an editorial of Advertising Age, January 1950, in 
which appears the following comment. 

“There was a time—not many years ago—when a bad guess, or promotional 
coasting, or poor distribution or pricing methods, could be endured by a company 
in strong position without serious long-term effect. It was possible for a good 
product to ‘coast’ for years before anything serious happened to it. 

“But no longer. There has never been so ‘fast’ a market in all history. To- 
day’s darling product can become tomorrow’s dog almost in the twinkling of an 
eye. Examples abound on every hand. The figures indicate, for example, that 
Tide, P & G’s new entry in the packaged soap field, has come from nowhere to 
undisputed top position in the field in about 2 years, during which it has hurt 
every other product, including P & G’s own packaged cleansers. 

“Packaged vitamins moved into a commanding position overnight, and then 
moved out again so quickly that a score of manufacturers who one day thought 
they had a handsome new profit maker, woke up the very next day to discover 
they had a very large, and very costly white elephant on their hands. Antihista- 
mines and ammoniated dentifrices, within recent months, have gone a long way 
to create chaos in the cold remedy and dentifrice fields, with long-term results 
which cannot yet be assessed. Toni almost single-handedly has changed the 
whole complexion of the beauty shop business, and even now there are vague in- 
dications that changes in women’s hair styling may have a serious effect upon 
the growth potentials of the home permanent wave, including Toni. 

“The fact is—and it is a most significant fact—that in the consumer goods 
field particularly, competition between brands and products has never been so 
savage and so swift in its effects. In most lines, it is no longer possible to 
coast, to take things easy for a while, to wait out a trend. 

“Aggressive forward action, applied promptly and efficiently, is essential to 
maintaining position in a market where change is the one thing that’s sure. 
Once a merchandiser was able to sit on his hands occasionally and watch the 
parade go by, confident that when he regained his strength, he could catch up 
with the paraders. But now the paraders are racing by in jet-propelled ve- 
hicles.” 

It is, therefore, reasonable to conclude that noncompetitive pricing methods 
which are out of harmony with recognized and accepted value will hasten a 
manufacturers’ commercial suicide and that would be true whether his products 
are fair-traded or not. Undoubtedly the demise would occur sooner under 
fair trade. 
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We justifiably maintain that the process of resale price maintenance, evi- 
denced by the concept provided in the State fair trade laws as well as the mea- 
sure before you seeks to promote active and legitimate competition between 
individuals as well as between products, and does not suppress or impair com- 
petition at any level. 

Accordingly it is significant that the opposition of both the Department of 
Justice and the Federal Trade Commission rests not upon the realities in the 
market place, nor upon the will of the people as represented by legislation on our 
statute books, but rather on the opinions and personal feelings of the individual 
representatives of the Department and the Commission, a situation which war- 
rants condemnation as an undemocratic process of law enforcement and failure 
to maintain our representative system of government. 

To corroborate our position in this respect we direct your attention to the 
recent observations of United States Senator Paul H. Douglas, from Illinois, when 
in an article in the March 1952, issue of the American magazine, entitled ‘Too 
Many Lawyers in Washington,” said: 

“By a gradual but wholly unnecessary buildup of the legal staffs in the 
various legal departments, things have reached a point where—to put it bluntly— 
Government lawyers, not Congress, are largely making our laws.” 

“Although most people in Washington by now know that I am warmly inter- 
ested in cutting down needless Government spending, this aspect seems relatively 
unimportant in the face of a larger, but subtler, menace. This menace is the 
threat that these swollen legal staffs represent to our whole form of government, 
to our democracy itself. 

“What is most important, however, is that this pool of lawyers—whether it be 
the Department of Justice or some other agency—be sensitive to the wishes of the 
people, as expressed through the laws of Congress. 

“Most of us want a government of the people, by the people, and for the people. 
Let us stop this trend toward a government of the people, by the lawyers, and 
for the lawyers.” 

We therefore, in conclusion in our refutation of this contention, submit this 
simple and uncontrovertible thesis, that in order to have the benefits of competi- 
tion in the market place, we must have a workable and effective competition, free 
from unfair methods of deceptive practices, as is provided by this measure and 
as is corroborated in the policies of the Federal Trade Commission Act and the 
antitrust laws. 

(E) That this measure permits price fixing by private persons for their own 
pecuniary interest without consideration for the consumer, and that such prices 
would not be tested for reasonableness by any instrumentality, public or private. 

This contention was proposed by a representative of the Federal Trade Com- 
mission at a hearing before this committee when it considered the enactment 
of the McGuire Act. In fact this contention proposes two aspects; namely, that 
under this measure, as well as under the State fair-trade acts a proprietor sets 
the resale price for his products for his own pecuniary interest, and the other, 
that such established prices would not be tested for reasonableness by any instru- 
mentality, public or private. 

The first aspect seems to condemn the legitimate and ordinary process whereby 
businessmen advance their pecuniary interests by establishing a price, as a com- 
parable indication of the value of their product, with the corresponding value 
and pecuniary interest necessary to make a continuing profit by establishing and 
maintaining a continued public demand for such products. By proposing this 
premise it is implied that making a profit in the sale of one’s product competi- 
tively in the market place is contrary to our economic policies, and is inimical 
to the public interest. This is urged in the face of what is common knowledge 
that the very basis of our economic system of free enterprise rests upon opera- 
tions at a profit. 

This charge seems to bandy the dirty word “price fixing” as something which 
is infectious and tonic as well as immoral; when the fact is that every day in 
every transaction, small or large, common or complex, someone sets a price for 
his product or service. Such price fixing is invariably set by the seller of a 
commodity or service, and is accepted or rejected by the purchaser. Certainly, 
then, there can be nothing wrong, illegal, or immoral—nor impractical or novel— 
to this natural phenomena which existed since time immemorial. 

What then could this contention probably mean, presumbably none other than 
monopolistic, horizontal, illegal, collusive, noncompetitive price fixing. If this is 
what is meant by price fixing by private persons for their own pecuniary interest, 
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then this witness and the proponents of this measure agree wholeheartedly and 
join others to condemn such price fixing. But we submit that all the antitrust 
laws, this measure as well as the State fair trade acts, specifically and un- 
equivocably prohibits such price fixing and further clearly and definitely provide 
that before a product could be so-called price fixed it must first be a branded item, 
it must be in free and open competition with other similar products, and only 
when the price so established is between the producer and his distributor on a 
vertical basis; moreover, such act must be done on a voluntary basis free from 
collusion, conspiracy, and other acts prohibited by the antitrust laws, this meas- 
ure, and the State fair trade acts. So that price fixing must therefore be free 
from monopolistic, horizontal, illegal, collusive, and noncompetitive features or 
activities and done only on a voluntary basis. 

We submit, therefore, that the Federal Trade Commission, in this respect, 
fails completely to grasp the simple aim and purpose of this measure, and 
the intent and purpose of the 45 State fair-trade acts enacted by their legisla- 
tures to make competitive, vertical resale price maintenance an effective policy 
to maintain free and fair competitive practices in the market place for the 
greater good to the greatest number. 

The second aspect of this contention, namely that resale price maintenance 
as permitted by this measure lacks an instrumentality, public or private, to 
test the reasonableness of established prices of competitive indentified products, 
in our opinion displays a lack of knowledge of market place procedures, or an 
incredible misstatement of what is common knowledge. As we have stressed 
elsewhere in this brief, that mass production requires mass distribution, so that 
in order to accomplish both most effectively and economically, the producer 
must offer the consumer a quality product at a commensurate competitive price 
in order to maintain the mass demand for the product, and make it available 
to mass and convenient distribution in order to reach the ultimate consumer. 
This thesis being beyond dispute, the corrollary then is that in order for a 
producer to maintain his demand he will be vitally, and even selfishly, interested 
in whether the price he establishes will be acceptable to the consumer; will it 
meet, competitively, the products of a similar type, branded or otherwise, and 
will his respective distributors handle his product and make it available to the 
consumer. Moreover will the quality, price, and distribution methods tend to 
increase the demand and not be swallowed up by competition. 

Experience in the market place attested to by economists, large and small 
retailers, as well as consumer representatives, reveals impressively the fact that 
the consumer is price boss. She and she alone determines whether any price 
is right by the simple process of buying or refusing to buy a particular product, 
at a particular price. What more practical, more effective, and less restrictive 
instrumentality is needed, or offered to maintain and encourage mass production 
and distribution of products which offer the consumer a wide freedom of choice 
as between competing articles, whether branded or not, in the market place. 

With reference to the availability of a wide choice of competitive articles, the 
necessary ingredient to make the product available and the subject of a resale 
price maintenance policy, Mr. Maurice Mermey, director of the Bureau of Edu- 
cation on Fair Trade, in his statement at a hearing before a congressional com- 
mittee considering the McGuire Act on this point, quoting from a consumer’s 
buying guide presented a list of varied items in several categories of products, 
to show the extent and scope of available choices. For that list please refer 
to the material furnished in (D) of this part of the statement. 

We submit further that it is equally well know that a businessman however 
grasping or rapacious he may be pictured to be, for his own interest, when 
establishing the resale price for his commodity, cannot afford to overlook the 
tremendous force the consumer exerts over the reasonableness of the price asked 
for a given product. The consumer, while not physically present, neverthless, 
pervades every board room, every sales conference; indeed, she can be said to 
attend every meeting at which business policies are made, whether these be 
the setting of the price for which a commodity is to be sold, the margin of 
profit to be allowed the wholesale or retail distributor, the construction of a 
new building, or the purchase of a piece of equipment, or to raise wages. Each 
decision of policy must answer the following: 

(a) What will it do to the price? (b) Will the consumer pay the price in 
comparison with similar products on the market? (c) Can we sell our product 
in sufficient volume at the established price to warrant and maintain our pro- 
duction schedules and pay decent wages to our employees? (d)To what ex- 
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tent will our price structure for the product be able to invade and compete with 
products of equal quality priced lower or higher? 

To further corroborate the fact that the consumer exerts an influence on the 
fixing of resale prices of trademarked products, please note the comments of 
Mr. Donald Montgomery, UAW-CIO, for the Congress of Industrial Organiza- 
tions, contained in his prepared statement submitted to this subcommittee Febru- 
ary 8, 1952, when he said in part: 

“Many consumers cannot or will not pay these high prices (having refer- 
ence to prices established by producers of trademarked products) and they 
have an alternative. They can test out private-brand products that sell at lower 
prices, and by doing this they often can get as good or better quality for less 
money.” 

Continuing further Mr. Montgomery said: 

“This continuous and widespread promotion of private-label merchandise is 
the major advantage which big retailers hold over small and independent re- 
tailers. Resale price maintenance cannot take that advantage away from the 
large retailer merely by preventing the use of nationally advertised products as 
loss leaders. Its long-range effect is more likely to be exactly the opposite. The 
more firmly the advertised lines are held to high prices, the more consumers 
will be encouraged to seek out equal or better substitutes at lower prices. To 
find those substitutes they will go to the chainstores, to Macy’s, to the mail- 
order houses, and to the large cut-price liquor stores.” 

The producer must consider the consuming public in pricing his products 
against competition, not only of similar trademarked products—such as for 
instance Colgate toothpaste as against Pepsodent and the dozens of others, but 
also against the private-brand products such as are referred to by Mr. Mont- 
gomery in his statement. 

We maintain that the economic force exerted by the consumer as to the 
reasonableness of the price for a given commodity is by far the most practical, 
more economically sound, and most accurate test of reasonableness than any 
instrumentality that can be established, public or private, to accomplish the 
desired aim. 

We therefore believe it is abundantly evident that in a free-enterprise economy 
prices are necessarily determined by private persons. That while the producer 
determines the price at which his product will move into consumption, the con- 
sumer, nevertheless, with an inexorable force determines the reasonableness of 
the price. Accordingly, we deny the correctness of the allegations of the Com- 
mission raised by this issue. 

With reference to the establishment of a resale price by the producer, Mr. 
Justice Brandeis, probably stated the fact more succintly and dramatically, 
when back in 1913, to those of that day who sanctimoniously worried about 
“Gouging of prices if by law the producer were permitted to name them, said: 

“The manufacturer establishes his price at his own peril; the peril that if he 
sets it too high, either the consumer will not buy and will turn to alternative 
goods; but if the public nevertheless buys, then the profits of that operation 
will attract and invite more competitors for that manufacturer.” 

In the same year Justice Brandeis’ colleague in dissent, the late Justice 
Holmes on this point emphatically declared: 

“I cannot believe that in the long run the public will profit by this court per- 
mitting knaves to cut reasonable prices for some ulterior motive or purpose of 
their own and thus to impair, if not to destroy, the production and sale of articles 
which it is assured to be desirable that the public should be able to get.” 

We maintain that in the 45 years since both Justices made the above state- 
ments there has been no new plausible argument made against the idea of resale 
price maintenance, as is provided in this measure and in the State fair-trade 
acts, to which their rejoinders are not the completest and most reassuring 
answers. 

(F) That the economic conditions of today do not warrant preserving and 
effectuating resale price maintenance as is provided by this measure nor as it is 
embodied in the State fair-trade acts, as was necessary when such laws were 
first enacted in the early thirties. 

This contention was likewise offered by the Federal Trade Commission and 
echoed by others in opposition of effective resale price maintenance. The fact, 
however, is that bait and loss leader practices were, of course, flagrant in the 
1930’s; but they have been flagrant before and ever since. We insist that such 
loss leader practices are even more flagrant today than they were at any time 
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in our economy. When this premise is exposed to the realities of the market 
it must fail for the following fundamental reasons: 

(1) That the economic conditions today, particularly the keen rivalry in the 
distributive field, represented by the cumulative growth of the grant retailers, 
multiple unit distributors, concentration of capital, the ever-progressive mass 
production and the corollary mass distribution of an ever-increasing number of 
branded items, make greater the need for an effective application of the principle 
of resale price maintenance provided by this measure. 

(2) That national prosperity in the recent years has diminished neither the 
amount nor the intensity of the unfair and deceptive methods of competition 
practiced by few lurist-bait loss-leader price cutters. 

(3) That the keenness of even legitimate competition for the consumer's 
dollar is by far greater today than it was when the fair-trade acts were enacted. 

(4) That opponents of resale price maintenance ignore, perhaps deliberately, 
the revolutionary change in United States retailing in the past two decades. 
A realistic appraisal reveals that retail competition has increased enormously 
in scope and complexity. Giant retailers, including supermarkets, mail-order 
houses, department stores, and chains, have mushroomed up, equipped with huge 
dollar resources and vast operating facilities. There are now more than 400 
giant retailers in the United States, with at least 100,000 outlets. The significance 
of their new role in American retailing is glimpsed in the fact that the top 20 
of them, in 1952, sold 25 percent of all the over-the-counter merchandise purchased 
in this country. Most of these giants are bigger than 99 percent of the manu- 
facturers of national brands. 

The dynamism of price maintainance as reflected by fair trade—its ability 
to promote fair competition without stifling competition—has been demonstrated 
in this “big chance” in retailing. 

(5) That today, as never before, in our economy, unless checked by law, decep- 
tive, fraudulent, and uneconomic practices in the market place, particularly in 
the field of distribution, are being used more extensively to injure and destroy 
property rights, equal opportunities, and consumer confidence to the end that 
it promotes monopolies and trusts and the concentration of capital and distribu- 
tion ef consumer needs. 

(6) That the same arguments proposed against this measure were urged with 
equal vehemence against the enactment of the antitrust acts and the periodic 
amendments thereto, yet no one today will question the enforcement of the 
antitrust laws whose chief aim is to provide free competition in any line in 
commerce. Must Congress, in face of problems directed to its attention and from 
experiences gathered in the market place, wait in order to provide a remedy for 
undesirable conditions after it is too late; that is, send for the doctor after 
the patient died? 

Or must Congress, in the face of what is apparent, wait and determine the 
effectiveness of present legislation, State or National, by the mushroom test— 
eat it first and if it kills you, it’s a toadstool? 

Isn’t it more practical and reasonable to provide a prophylactic against known 
unfair methods of competition, rather than later look for a cure for diseased 
business conditions due to such practices as represented by recessions, depres- 
sions, or whatever else one may diagnose the disease to be. 

Today as it has been in 1890, 1914, the 1930’s, respectively, when the Sherman 
Act, the Federal Trade Commission Act, and the State fair-trade acts were en- 
acted, it is the duty and policy of Congress to be ever alert in providing reme- 
dies which will prevent concentration of capital, formation of monopolies per- 
mit rampant and flagrant unfair methods of competition, in order to promote 
equal opportunities, keep the avenues of competition free and open as well as 
fair and effective. 

We therefore maintain that conditions today, more than ever before, call 
for fully effective policies and legislation to protect the property rights, such as 
is represented by one’s goodwill in trademarked products, and to prevent the 
use of deceptive acts and unfair practices in the market place. These policies 
the State fair-trade acts endeavor to carry out and this measure seeks to make 
effective when applicable to interstate commerce. 

We believe it not to be an unfair conclusion that, if the Federal Trade Com- 
mission correctly analyzed and interpreted present economic conditions and 
desired to correct the existing evils in the market place as represented by loss- 
leader selling, it would embrace the principle of State fair-trade acts, enacted 
in 45 States in order to carry out its mandate as provided in the Federal Trade 
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Commission Act, that is, to prevent the use of unfair methods of competition 
and unfair or deceptive acts in commerce. 

(G) That there is already legislation toward the elimination of price discrimi- 
nation and other methods of unfair competition. 

This is another contention offered by the Federal Trade Commission. It is 
supposed that this statement presumably refers to the provisions of the Robin- 
son-Patman Act. If so, Congress, ever alert to the needs of the people and the 
changing conditions in our economy, have in the past as it is doing right now; 
that is, consider an amendment to the Robinson-Patman Act as identified by 
pending measures, H. R. 11 and 8. 11,, in order to correct the effect of a Supreme 
Court decisions, which in effect frustrated the intent and purpose of the act 
when Congress first enacted it. So in the present instance Congress is again 
considering this measure in order to effectuate a policy of resale price mainte- 
nance on a Federal level in the interest of progressive and economic and com- 
petitive commerce for all the States in the Union; this also because of judi- 
cial invalidation of policy which the State legislature and the Congress felt 
it provided in this respect. 

We insist, however, that the implication of the Commission’s statement that 
the Robinson-Patman Act provides what this measure attempts to do is just 
another misguided conclusion as are most of the others proposed in opposition 
to an effective resale price maintenance policy. 

It is a fact that the Robinson-Patman Act is an appropriate means in an 
effort to eliminate price discrimination and price juggling in one way or an- 
other, as far as it applies to dealings between the manufacturers and his dis- 
tributor, but it goes no further. The purchase of products by a distributor 
from a producer is but the first step in the field of distribution. 

The second and final step is the sale of such products by the distributor to the 
ultimate consumer. If the Commission recognizes the need of legislation to 
prevent unfair methods of competition in the first step of distribution, how can 
it logically deny the need of legislation in the final step of distribution; that is, 
sales by distributor to the ultimate consumer. If it is desirable, as Congress 
found it to be, to enact legislation such as the Robinson-Patman Act to enable 
the small distributor to acquire for resale products in the market place at prices 
free from discriminatory hidden discounts, secret rebates, and various under- 
cover allowances in favor of the large and multiple-unit distributors, is it not 
equally as desirable and necessary to provide legislation to enable such small 
distributors to fairly compete in the sale of such products. Protection of the 
small distributor on the buying level without equal protection on his selling 
level is like shutting the front door against a windstorm, yet leaving the back 
door open. 

Buying on an equal basis does not complete the process of distribution, in the 
interest of the public. When the final phase, in the field of distribution is in- 
hibited with unfair and deceptive practices such as loss-leader selling, serving 
the consuming public by small distributors must ultimately vanish. Unless the 
small distributor in competition with the large and multiple-unit distributor, is 
able to compete in a market place on a fair basis, our economy will change to 
clock punchers, instead of independent businessmen. A distributor is not in 
business, nor can he earn a profit by buying alone, no matter how advantageous 
the terms may be, any more than a manufacturer can remain in business or 
earn a profit by producing alone. Each must complete the final process of sell- 
ing. Where the final process of selling at the retail level is beset with un- 
economic, deceptive, and unfair methods of competition, the Robinson-Patman 
act is no help to a solution of the problem. The State Fair Trade Acts, on the 
State level, and this measure on the Federal level, will help solve the problems 
of the small distributor. 

The proponents of this measure believe, and experience has overwhelmingly 
proved, the economic soundness and the practical application of the principles of 
fair trade and the provisions of this measure in the effort of maintaining a free, 
open, and fair competitive system which is conducive to the elimination, promo- 
tion, and growth of monopolies and trusts. 

(H) That resale price maintenance as is exemplified by the State Fair Trade 
Acts and as is embodied in this measure, will restrict the passing on probable 
price reductions made possible by the more efficient distributor. 

This contention is usually offered by the lurist bait distributor as his excuse 
for selling nationally accepted branded merchandise for less than the competi- 
tive resale price established by the trademark owner of the product. 
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The technique of the predatory price juggler is very simple and certainly not 
efficient. It is a deliberate scheme planned to deceive the public. It consists of 
selecting a given group of standard quality, nationally advertised trademarked 
products which have a known and recognized value and then they juggle resale 
prices from time to time, invariably offering for sale such products at or even 
below cost, the prime purpose of which is to deceive the consumers in order to 
ensnare them. Once an individual is lured away from other competitors the 
object then is to avoid whenever possible to sell the well-known brand-named 
items, by switching customers to unknown substitutes and other unrelated arti- 
cles upon which there is a large margin of profit. Through deceptive loss-leader 
selling, the predatory price manipulator induces the public to believe that all 
products carried by him are similarly low priced. 

To’ serve his purpose more adequately, the predatory price juggler uses as 
loss-leaders highly advertised articles which have already gained wide consumer 
acceptance, and which the public has come to associate with constant quality 
and reasonable uniformity of retail price. The more the product is widely 
known and its value established, the better the product is as bait, and the 
deeper the price is cut, the more attention it receives from the consumers. All to 
the detriment of the producer, the distributor, and the public in general. 

The producer suffers because the straightforward and honest retailer, with- 
draws from featuring and frequently from stocking the items which are made to 
serve the predatory price juggler as bait to gull the consumers. The juggling of 
the resale price of a known product causes the consumer to lose confidence in 
the product and thereby he or she becomes an easier prey of unscrupulous sub- 
stitution. Thus a handful of predatory price jugglers of trademarked quality 
products soon destroy the normal market of the manufacturers while injuring 
the upright retailer. 

No retail store is operated as a charitable institution. Hence the decent 
merchant in self-defense must refuse to stock the products on which prices have 
been slashed to the point that every sale means a loss. He frequently turns to 
feature unbranded merchandise in the hope of remaining in business until the 
public finds out the deceptive methods of the predatory dealer. 

The public is inevitably damaged by loss-leader selling because the price- 
manipulator must resort to crooked practices to make up for the losses on jug- 
gled prices. So he palms off on customers inferior mechandise with high mark- 
ups. Meanwhile the small retailer is victimized and often he is forced to close. 
Money power destroys competition and among the effects is the deterioration of 
the community. Before long monopoly takes over the market place. 

A vivid extensive demonstration of the policies, methods, and effects of the 
predatory price-juggler is officially documented in a recent case entitled, U. 8. v. 
the N. Y. Great Atlantic & Pacific Tea Co. (The A & P) and others (67 Fed. 
Supp. 626) and affirmed by the United States Circuit Court of Appeals (173 
Fed. (2) 79), in which the defendants were fined $175,000 for violating the 
Sherman Act by engaging in conspiratorial and unfair methods of competition. 

This case took several months in trial and on both sides were skilled legal 
batteries. An interesting commentary on this case was recently made by 
Mr. Herbert Bergson, former Assistant Attorney General, when he was head 
of the Antitrust Division of the Department of Justice. 

Mr. Bergson’s statement was occasioned as sort of a reply to the numerous 
full-page ads the A. & P. ran in an effort to discourage or intimidate the Depart- 
ment of Justice to continue with its civil action against the A. & P. in the 

xovernment’s effort to break up the conspiratorial activities of the A. & P. 

Mr. Bergson, briefly quoted, said: 

“Neither the criminal, nor the civil case against the A. & P. attacks low 
prices, efficiency, or bigness. In the criminal case the court did not convict the 
A. & P. of being big; A. & P. was not convicted because it was efficient or 
enterprising. A. & P. was convicted for violating the antitrust laws because 
and I quote the court: ‘of the predatory application of its mass-purchasing 
power and abuse of that power through boycotts, blacklisting, preferential votes, 
price wars, and below-cost retailing in strategic areas in order to eliminate 
competition.’ 

Mr. Bergson in the same statement further said : 

“The objective of this scheme was to be achieved by obtaining discriminating 
rebates and concessions through boycotts, blacklisting, and threats to with- 
draw patronage or to enter the manufacturing field in competition with the 
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supplier; and by selling in some areas and at or below cost of doing business 
for the purpose of eliminating competition and recouping these losses in less 
competitive areas. 

“The result of the activities was both a restraint upon the business of A. & P. 
suppliers and crippling squeeze of A. & P. retail competitors. A. & P. not only 
benefited by the discriminatory lower purchase price but the supplier giving the 
preference was forced to charge A. & P. retail competitors a higher price in 
order to absorb the loss or reduction in profit resulting from his sales to A. & P. 
Thus in the retail field, A. & P. was able to enter the market with a competitive 
edge resulting from illegal restraints of trade wholly unrelated to efficiency or 
enterprise. This edge was ruthlessly used to drive out competitors. 

“A. & P. prices to the consumer are not uniform and depend upon its plans 
for the particular area. In some areas it took planned losses which it recouped 
through higher prices in other areas. Whenever A. & P. selected a competitor 
as its target its policy was to reduce selling prices below cost in that area and to 
recoup its below-cost losses by raising its selling prices elsewhere. 

“Of course, had A. & P. achieved this increase in volume by more efficient 
operation and better selling methods we would not complain. But such de- 
liberate operation in the red to eliminate competition is one of the oldest types 
of violation of the antitrust laws dating back to the time of the old Standard 
Oil trust. 

“There is evidence in this record of how local competitors were quickly elim- 
inated under the lethal competition put upon them by A. & P. when armed with 
its monopoly power.” 

Note how parallel the action and intent of the A. & P., as revealed by the 
record, is to the activities of the large department store or the supermarket 
operator in selecting a group of loss-leader products to accomplish the same 
purpose the A. & P. sought to achieve. 

The intent and purpose, and often the effect, are the same in both instances, 
namely, to divert customers, by unfair and deceptive methods of competition, 
from small competitors, thereby to eliminate competition and dominate the field 
of distribution, and create and maintain trusts and monopolies. 

The Department of Justice, the Federal Trade Commission, as well as other 
misguided opponents of fair trade, will find it difficult to differentiate, in prin- 
ciple, economic significance, and the public welfare, between the deliberate op- 
eration of an entire retail store on a loss basis to crush the small competitors, 
and the much more attractive and probably least costly practice of employing 
cut-price lures, which include only a highly advertised group of publicly accepted 
products. Each device has the same intent, and accomplishes exactly the same 
purpose. The only difference, it would seem, is probably the degree and the 
time required to produce the desired fatalities among the competitors. 

Of additional interest in this respect are the observations of representatives 
of large and multiple-unit retail operations variously quoted in the press, im- 
mediately after Macy’s started the price war (summer of 1951). 

Mr. Fred Lazarus, Jr., president of Federated Department Stores, Inc., is 
quoted by Retailing Daily, June 7, 1951, as saying: 

“*Merchants have been disturbed by the rise of prices since Korea, but the 
present price war only affects the price structure of a relatively small percentage 
of the items carried in a department store.’ 

“*The current situation,’ he said, ‘is actually a result of an attempt to lead 
the public into believing that prices in one store are generally lower than in 
other stores. This just isn’t so.’ ” 

Describing briefly what actually happened last week, Mr. Lazarus said that 
the general publicity suggested to the public that prices were being cut right 
and left, whereas in reality reductions represented only a comparative hand- 
ful out of the hundreds and thousands of items normally carried. 

“ ‘Retailers had hoped loss-leader selling was a relic of the past decades,’ 
he said, ‘and would remain in the discard. For such selling is a destructive 
kind of merchandising. It hits tens of thousands of small retailers who per- 
form a real service to their communities as distributors of the very merchandise 
being used as loss leaders. 

“‘Tt injures those unfortunate manufacturers who ultimately lose their mar- 
ket because their products are “footballed.” The public knows that no store 
can stay in business and sell its merchandise below cost, unless it subsidizes 
these loss-leader sales with profits from other merchandise. 
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“Tf the manufacturer wants to protect his product and set the price, he must 
rise and fall by it. We may buy the product or not. We are against abuses 
of any kind. In our stores the number of items either fair traded or carrying 
a retail price suggestion is purely not more than 10 percent of all items carried 
in the store, which is about 350,000 to 400,000. 

“*The idea that 1 store will undersell all its competitors to the extent of 6 
percent is intolerable.’ ” 

Edward Davidson, chairman of the board of Bloomingdale’s, is quoted by the 
New York Herald-Tribune, June 3, 1951, as saying: 

“It hasn’t taken long for retailers to realize that Macy’s had no intention 
of broad, general price cutting, but merely picked a group of famous names 
and miscellaneous items for their publicity to give the impression that every- 
thing ‘was now cheaper.” 

Retailing Daily, June 4, 1951, said: 

“The thousands of customers who came to housewares sections of New York 
stores to buy Toastmasters and Mixmasters last week stayed to buy a lot more 
than can openers to sauce pans, and most of these at regular prices.” 

“*The electrics may have been phenomenal,’ one [department store] buyer 
grinned, ‘but you should have seen some of the garbage we were able to get 
rid of.’ ” 

Business Week, June 9, 1951, reported : 

“In New York the ‘price war’ promptly pushed department store sales up 
25 percent over the same week a year ago. And it wasn’t only fair-traded 
goods that moved over the counter. Once you get people in the mood to buy, 
everything doesn’t have to go at bargain prices.” 

Louis Broido, executive vice president of Gimbels of New York City, quoted 
from New York Herald Tribune, June 3, 1951, as saying: 

“The present price war on a limited number of items is purely the result 
of one store’s effort to maintain a claim of a so-called underselling price policy. 
This policy as everyone knows is impossible of fulfillment.” 

“However, claims for it continue to be made. The Supreme Court decision 
gave opportunity to again impress upon the public this misleading claim. The 
war is the result of an effort to make a showing on a limited number of items 
sold even at a loss so as to obscure from the public mind the fact that every 
day in many other stores hundreds of thousands of items of merchandise are 
continuously sold at prices as low or lower.” 

In St. Louis, Mo. (a non-fair-trade area), one retailer noisily advertised 
“Lowest Prices in Town,” “Our Prices Always Mean the Best Values,” “We’ve 
Got What You Want and We Sell It For Less.” 

The St. Louis Better Business Bureau made a study of this store’s prices. 
It found: 

1. That the advertiser was undersold on 14 out of 21 advertised and 35 
out of 54 nonadvertised items—undersold on a total of 49 out of 75 items. 

2. That where neither the advertiser nor any competitor was able to un- 
dersell, the advertiser’s lowest price was equaled on 4 advertised and on 
15 nonadvertised items—equaled on a total of 19 items. 

3. That undersold or equaled on 68 out of 75 items, this advertiser actu- 
ally undersold competitors on only 7 out of 75 items. 

The St. Louis Better Business Bureau commented: 

“But remember one thing—the results would have been similar no matter 
whose advertising and prices might have been used as the basis of compar- 
ion. '*- 9 

“We are convinced, and we believe this bulletin will convince you, that gen- 
eral underselling is impossible.” 

The above quoted reports further illustrate the fact that it takes but one large 
predatory price juggler in a given community to ignite the fire of a price war. 
It will not be jumping at conclusions to say that most, even the large and mul- 
tiple unit operators, would refrain from price juggling were it not for the 
1 or 2 which the rest must follow in order to remain in business. 

The leading spokesman for the loss-leader fraternity in his statement before 
a congressional committee, lauds the practices of the A. & P. when he concludes, 
“The success of this system is measured today by the thousands of A, & P. stores 
in the United States.” For his own phenomenal success, he cites his Horatio 
Alger tale. When only 6 years old he was but a poor grocery clerk working for his 
father at a very small salary. But today his 2 supermarket stores in New 
Orleans do an annual retail volume of 8 figures, and only because of his effi- 
ciency and sincere desire to sell at the lowest prices. 
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Of course he failed to stress the fact that his lowest prices in fact were at 
cost, if not frequently below cost, and on products not of his own brands or of 
unbranded merchandise, but only on highly advertised, recognized value trade- 
marked products upon which the manufacturer has spent millions of dollars to 
standardize quality and value and establish consumer acceptance. Of course, 
too, he does not stress that his ambition to sell and establish in the minds of 
the consumer that he sells at lowest prices is accomplished not by actually 
selling everything at cost or at the same low price as he offers trademarked 
products. Nor does he even intimate the possible fact that he uses the low 
resale price on trademark products for the express purpose of luring customers 
to his stores. To substantiate his success and greatness, he echoes the claim of 
all the rest, namely, his efficient operation. 

We fail to see what efficiency and intelligence is required to sell an item or a 
group of known value items at cost or below in the hope of selling all other 
items carried at higher prices to make up for losses. On the contrary, it re- 
quires greater efficiency and ability to compete on the basis of value, service, 
quality, and convenience. It does not require a college education to use the 
lure of something for nothing or for less; even the moron knows and does that 
much to ensnare his victim. 

So that we may not be misunderstood, we hasten to assert that price reduction 
based upon efficient production, or increase in value commensurate with price 
due to savings in cost of operation is laudable and desirable. However, resale 
price juggling of a product of recognized value to ensnare and deceive is uncon- 
scionable, unfair, and deceptive. 

Observe this argument of the spokesman under the title, “Regrettably, progress 
must have its victims.” 

“On any fair-trade item the large operator and the small independent have the 
same price, but the large operator can secure the same item under his own label 
and lower the price. The small man is then powerless to meet this price 
competition.” 

By this statement he indicates how his heart bleeds for the small “Papa and 
Mama” stores (as he calls them). What does he recommend as a cure for this 
condition? Here it is: 

“The small man needs to have such weapons as reducing retail prices and 
offering loss leaders, because he cannot begin to compete with the large advertis- 
ing appropriations of the large operators.” 

How such a scheme can work, and how long it will work in the face of reali- 
ties is beyond our comprehension. 

Here is another gem of deduction which this spokesman suggests (and if fol- 
lowed through would turn our economic position back to the days of sweatshops, 
child labor, and slave wages). He asserts: 

“Selfish manufacturers know that the pressure of price competition begins at 
the retail level. This minority knows that when retailers are vigorously com- 
petitive on the prices of his product, they put pressure on wholesalers and 
brokers for a lower price. Then the wholesaler and the broker come to the 
manufacturer and plead [pressure] for a lower price. Then the manufacturer 
must use every skill to reduce the price. The pressure for lower price and more 
efficiency becomes terrific.” 

If this statement were completed, as it must to be logical, it should follow with 
the last and final pressure, which would be the pressure of the manufacturers 
on labor and his raw material supplier, and the reverse spiral of price pressures 
to the end that everyone suffers—the consumer in receiving less value for his 
money, no matter how low, labor less pay for its efforts and consequently less 
buying power, and the distributor less compensation for his effort, with conse- 
quences which must follow. 

This spokesman fails to realize that low price is not the answer. A fair price 
(commensurate with quality and value) which gives everyone in distribution 
reasonable compensation sustains our envious high standard of living. 

Another spokesman of the price-juggling fraternity restoring to page advertise- 
ments in the daily press as is their usual means of lauding their angelic practices 
and their benevolent desire to pass on the savings of their efficiency and success 
to the public, in a page announcement in the Washington Post on March 1, 1952, 
entitled “An Open Letter to President Truman,” with a postscript note to the 
Members of Congress, proudly asserts, “that he has one store in St. Petersburg, 
Fla., and that he has effectively blocked the fair-trade laws in his State for 15 
years.” He says that his success, and also of the New Orleans supermarket 
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operator, came from their aggressive and efficient fight against the chains, the 
manufacturers, the small retailers, as well as their respective State legislatures 
which have enacted State fair-trade laws. 

With a halo on his head he joins the other spokesman in parading their suc- 
cess draped in a flag which they call efficiency, when in fact their success, if any, 
stems directly from their persistent and continued violation of the State fair- 
trade laws in their respective States. 

The price juggler argues that price maintenance, as is provided in this meas- 
ure, and the fair-trade laws prevents the efficient retailer from passing on to 
the public the benefits of his efficiency, that fair trade and this measure will keep 
the inefficient retailer in business when he ought to be bankrupt. Let’s take a 
look at “efficiency.” 

Everyone concedes that department stores are efficiently operated. In 1950, 
the average operating cost of all the department stores in the country was 32.2 
percent. In other words, 32.2 cents out of every dollar of sales went for wages, 
Salaries, rent, taxes, etc. These figures, incidentally, come from Harvard Grad- 
uate School of Business Administration, which has been collecting such statistics 
for 31 years. 

The drugstores of this country are intensely interested in the legislation before 
you. How does their operating cost compare with that of the department stores. 
In 1950, it averaged 27.2 percent. We might add here that the operating cost 
of drugstores in the fair-trade States has been shown to be lower than those in 
the non-fair-trade States. 

But stores don’t make a profit when all that their retail prices yield them is 
what they paid for the merchandise plus the operating cost. Stores go by what 
the marketing experts call gross margin (or markup)—which is operating cost, 
plus fixed charges, taxes, and profit. In 1950, the gross margin of this country’s 
department stores averaged 36.5 percent. In other words, every dollar of mer- 
chandise that the customers bought cost the department stores a total amount of 
63% cents. The drugstores’ average gross margin was 32.5 percent. 

You can examine various types of retail outlets and find higher or lower gross 
margins and operating costs. If operating costs were the sole measure of retail 
efficiency, then the pushcart peddler would stand out as the most efficient of 
all retailers, because he has virtually no overhead. No one would seriously 
contend that, therefore, we ought to consign America to a pusheart economy. 

In order to avoid a misconception it is important to explain that a department 
store’s gross margin of 36.5 percent does not mean that every price in the store 
reflects that markup. The fact that the cost may be 63% percent tells us that 
it must be covered before there is anything left for overhead and profit. On 
many sales, every store realizes more than its average gross margin; on many 
sales, the price yields less than the gross margin. If all customers were smart 
enough to buy only the obvious bargains, then the retailer would go broke unless 
he adjusted the price of his bargain goods upward. All of us know that most 
customers are unable to resist buying other goods in addition to the bargains— 
other goods which have hidden high markups. 

This business of pricing is pretty complicated, but I would like to offer a few 
observations which I think may be helpful in the consideration of the pending 
legislation. 

A retail chain, with hundreds or thousands of outlets, generally charges the 
same price for the same merchandise in each of its outlets despite the differences 
in operating efficiency between the many outlets. The chain doesn’t pass on to 
the consumer the benefits of a particular outlet’s efficiency. If an outlet ranks 
well below the average of efficiency, the manager is fired or the outlet discon- 
tinued; if it ranks well above the average for the chain, the manager gets pro- 
moted and the board of directors asks him for his operating secrets. 

A retail store—any kind of retail store—finds that some customers buy faster 
than other customers. The cost of serving those who buy fast is less, but these 
customers nevertheless pay precisely the same price for the same merchandise 
at the same time as slow-buying customers. 

The minimum price established by the manufacturer likewise reflects the 
average of his distributors’ efficiency, as well as the price competition which his 
goods face. That the minimum price is not high enough for those retailers whose 
operating costs are above average. They charge more than the minimum resale 
price; if they are in a highly competitive area they run the risk of losing sales 
and going into bankruptcy. For those retailers whose operating costs are well 
below average efficiency, the retailer either makes more than an average profit 
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or reduces the price of many articles in the store which are not fair traded. 
In the latter case, the consumers still get the benefit of the retailer’s efficiency ; 
and, in turn, the retailer’s business grows because the customers recognize that, 
overall, they pay less at this retailer’s store than at competing outlets. 

It is clear that we here must look beyond a single transaction, a single price 
or a single retail outlet. The American people don’t live on a single product, 
whether it be bread or toothpaste or electric mixers. Their cost of living de- 
pends on all of these things and on many, many more. The transitory phony 
bargain which the absence of resale price maintenance would make possible will 
definitely not change the Consumer Price Index by as much as a fraction of a 
point. It will change the social structure of America, however, because it will 
leave room not for average Americans but only for those blessed either with 
superior dollar power or the rare genius of superefiicient merchandising. 

Note the page advertisements of Macy’s when it joins or probably leads the 
price-juggling fraternity in boasting of their continued opposition to fair-trade 
laws. In one of its recent page ads in the New York Times, March 5, 1952, it 
concludes : 

“We want to be free at all times to push prices down by smart buying, wise 
selections that fit our customers, volume purchasing, and all the devices we can 
think of to give you the most we can for the least.” 

It is interesting to note that in this respect the representative of the American 
Farm Bureau Federation in his short statement of opposition to any Federal 
legislation on price maintenance, at a hearing before this committee when it 
considered the McGuire Act developed his argument on the theory of the 
generalized conclusion, when he said: 

“The distinguished feature of the American economic system as compared 
with private capitalism in many other countries is our concept of competition. 
We are one of the few nations which has established competition as an economic 
ideal by legislation prohibiting practices or conspiracies to interfere with 
competition.” 

We reassuringly agree with his economic theory, but clash with his inter- 
pretation of its application in the face of practical experiences and realities 
in the market place. We maintain that competition is a double-edged sword. 
It may be the life of trade as well as its death and ruin. Fair competition is 
wholesome and desirable, unfair and deceptive compet tion is ruinous and 
detrimental to the welfare of a democratic free enterprise form of economy. 

We wholeheartedly agree with his positive conclusion that we as a nation, 
one of the few left, ought by legislation to prohibit practices or conspiracies 
which interfere with competition. What more can government do to foster 
competition, than enact and enforce legislation which prohibits the elimination 
of competitors through cutthroat competition. What more specific provisions in 
legislation can this representative recommend, than that adopted by the 45 State 
legislatures, legislation which declares that certain deceptive practices found 
to exist in the market place shall be an act of unfair competition, which upon 
proof of its existence may by court action be enjoined by the party damaged by 
such deceptive practices. 

We believe that the pronouncement and the practical application of the prin- 
ciples enunciated by the spokesman for the American Farm Bureau Federation 
more adequately and more firmly support the need of the legislation which the 
proponents of this measure urge. 

We maintain, and the American Farm Bureau Federation must agree with 
us, that in order to promote a keen and vigorous competition, we must have 
formidable and active competitors, among retailers, as well as among products 
and producers. This desirable accomplishment, we believe, and as experience 
has abundantly proven, is practically and effectually attained by the State fair- 
trade acts, and this measure before you which seeks to effectuate the policy on the 
Federal level. 

It is conceded that price reductions brought about by increased efficiency are 
economically desirable; but no such claim can be made for price reductions 
forced by distributors who sell below cost. Such reductions result in (a) de- 
ception of the consumer if the loss is made up on other goods; or (0) bankruptcy 
for the distributor if the loss cannot be so recovered, with consequent economic 
dislocation; or (c) curtailment of quality or quantity to meet a lower price; or 
(da) efforts by the producer to make the product for the reduced price by further 
mechanization or by reducing wages, lengthening hours or speeding up work; or 
(e) a combination of two or more of these evils. 
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We challenge the conception that prices as counted in dollars and cents are 
paramount, and we offer the thesis that the interests of men as earners and 
producers transcend in permanent importance of their interests as buyers of 
merchandise. Goods sold below the reasonable cost of production and distribution 
are not bargains; they are an extravagance that the Nation can ill afford since 
it leads to monopoly and from there to socialism. 

Labor and agriculture have deservedly prospered materially in the last 20 
years and under fair trade. It seems reasonable that they should strive to 
preserve their gains by encouraging and supporting policies which make possible 
for decent labor standards, for competition, and the return of a reasonable 
compensation for every segment of our economy, whether engaged in producing 
or distributing the needs of our standard of living conceded to be the highest 
in the world. 

Another consumer’s representative, speaking for the National Grange, at a 
hearing before a congressional committee in opposition to the enactment of the 
McGuire Act, said. 

“Competition may put people out of business, and may tend toward larger busi- 
nesses which are efficiently organized and enjoy economies of mass scale. It is 
only if competition puts inefficient business out of existence that we have 
economic progress. 

“Farmers strongly resent being forced to pay $46.50 for an electrical appli- 
ance which is marked up from a wholesale cost of $30, a 55 percent markup, if 
another retailer would be able to sell it and come out with a good volume of 
sales and good profits with only a 30 percent markup—a price of $39. Now it 
may be true that some companies will sell them for $29 as a loss leader, and make 
enough money on other items in the store to come out with a profit. If it does 
not make a profit on the overall it cannot last long. Any other store can also 
have a loss leader and make a profit on other items. We do not endorse the 
idea of loss leaders, but maybe the harm they might do is exaggerated. Some 
business firms spend many more dollars than others for advertising to entice 
customers into their store to buy their products. Maybe a markdown on an item 
should really be looked upon as a form of advertising cost. It would not be en- 
gaged in if it did not bring customer results. It should not be forgotten that 
markdowns are a method of enticing the customers into stores and that it benefits 
the consumers much more than beautiful, enticing full-page ads.” 

While he does not favor loss-leader practices, and concedes that such com- 
petition may put people out of business, thereby creating large businesses operat- 
ing on a mass scale, yet, he opposes a practical means, devised to curtail loss- 
leader selling and to promote fair and constructive competition which make it 
possible for the small retailer to compete not only in selling products of agricul- 
ture, but also to compete in purchasing the products of the farm. 

He admits that some companies (and out of a lack of knowledge he seems to 
minimize the number) engage in loss-leader selling, “and make enough money 
on other items in the store to come out with a profit.” He goes on to say, “If 
it does not make a profit on the overall it cannot last long.” But, he consoles 
himself with the observation that, “any other store can also have loss-leaders 
and make up the profit on other items.” Yet, he asserts, “We do not endorse 
the idea of loss leaders.”’ From these conflicting statements one can reach but a 
single conclusion; namely, that while he condemns loss-leader selling generally, 
but if one does it (no matter how dishonest or uneconomic), another may and 
can do the same in retaliation in order to come out on top. 

The same witness continues by making the following inconsistent and curious 
observation : 

“It should not be forgotten that markdowns are a method used to entice cus 
tomers into stores, and would not be engaged in if it did not bring customer 
results.” He condones this unscrupulous method as a form of advertising, 
irrespective of the devastating force it may have in promoting dishonest and 
ruinous competition. He would by the same token condone fraudulent adver- 
tising, deceptive practices, and probably outright cheating in order to accomplish 
what he terms efficient operation in the field of retail distribution. He grandi- 
osely asserts that the National Grange believes in efficient production and efficient 
selling as if he is the first and only person to announce the belief. 

We know of no one who resents and discourages efficiency and the low prices 
it produces; on the contrary all of us admire and applaud efficiency, and we 
constantly expect better goods at lower prices, through the vigorous competitive 
efforts of producer. However, by approving deceptive practices, fraudulent ad- 
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vertising, and dishonest methods of distribution, he prostitutes his belief and 
thus aids the promotion of savage and destructive competition in the market- 
place which ultimately must be detrimental to the very people he represents, 
the average small farmer. Reasonable compensation to the farmer for the 
products he produces comes equally from the millions engaged in the field of 
distribution as it does from those who are employed in producing the various 
items manufactured for distribution. Bach, as does the farmer, deserves to 
earn reasonable compensation for the effort without being exploited, oppressed, 
and bludgeoned with means available only to organized and monopolistic capital. 

He paternally makes the merciful announcement that he believes in protecting 
small business against unfair competition and he also says he supports the 
Robinson-Patman Act which prohibits discrimiation in the prices of the manu- 
facturers and suppliers, hidden discounts, secret rebates, and so forth. Yet, he 
will not lend a hand to small business in supporting legislation which the repre- 
sentatives of the people in 45 State legislatures, as well as in Congress, have 
declared to be an adequate means to protect the small distributor against the 
unfair methods of competition characterized by predatory price cutting. 

We would sincerely join the price jugglers in acclaiming their own success if 
it were based on a competition of service, quality, price commensurate with 
value, a “live-and-let-live” policy, rather than on a deceptive practice of selling 
a known value article at cost or below in order to entice customers away from 
other retailers, and then inevitably recoup the losses by selling unknown 
products at prices that amount to a form of thievery. 

The opponents of competitive resale price maintenance will bandy its effect 
on the consumer. If the effect on the consumer is to be the criterion for the 
enactment of legislation reflecting public policy in the interest of the general 
public welfare, then the opponents of legal resale price maintenance ought 
equally and even more strenuously oppose and urge the repeal of such laws as 
the child labor laws, the tariff laws, our advanced labor laws, the agricultural 
laws, our tax laws. All of which laws, no one would challenge, might not have 
some effect on raising consumer prices—with or without efficiency. Such and 
other laws will inevitably be enacted whenever the general public welfare will 
require it, and not when efficiency or inefficiency may make it desirable. We, 
therefore, irrefutably contend that the enactment of this measure in the interest 
of maintaining the small-business man in our economy is in the interest of the 
general welfare. 

There is no evidence that retail efficiency—as measured by operating cost— 
has been, in any way, hindered by fair trade. Supermarkets, department stores, 
chains, and independent retailers in the nonfair trade States never have 
operated, nor do they now operate at lower cost than their opposite numbers 
in the fair trade States. 

Nevertheless, opponents try to associate fair trade with inefficiency. At the 
same time, recognizing that fair trade has enormous support from small busi- 
ness, they want the public to believe that only big operators are efficient. And 
it is the big superefficient operators, they say, who are prevented by fair trade 
from passing on to the consumer the benefits of their greater efficiency in the 
form of lower prices. The contention adds up to a fairy tale which must be 
exposed as such whenever it is spun—in the courts, in State legislatures or in 
the public forum. Efficiency and bigness, inefficiency and fair trade, do not 
go hand in hand. 

We submit that if operating costs be used as a criterion of efficiency then we 
have overlooked the most efficient retailer of them all, again using operating 
cost percentages as the yardstick of efficiency. He is our tattered and al- 
most forgotten friend, the pushcart peddler. His overhead? The cost of a 
peddler’s license, a bit of paint now and then for the cart, maybe a finger of 
grease to eliminate wheel squeak. The peddler can profitably sell merchandise 
for less than any retailer who pays rent and wages and taxes and lots of 
the other things which make the American dollar turn over and over again 
and impart the dynamics of our economy. If we are to accept the preachment 
that small business in America doesn’t have a right to exist because it is not 
so efficient as big business, then the retailer opponents of this measure had better 
look for another occupation—for the pushcart peddler would take over the en- 
tire field of retailing. 

We submit further, that fair trade nor this measure guarantees a living to 
anyone. Under fair trade, manufacturers, wholesalers, and retailers must still 
do their jobs efficiently if they are to stay in business. The manufacturer who 
prices himself out of the market, as well as the inefficient distributor, will still 
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go broke; but their bankruptcy will result from lack of skill rather than from 
unfair competition. 

With fair trade, independents as well as supermarket operators, department 
stores, and other giant retailers have all driven for increased operating effi- 
ciency and have passed on to the consumer, not in juggled prices of a highly 
visible item here and there but in overall prices, the benefits of their greater 
efficiency. 

We believe, much more need not be said to adequately illustrate the intent 
and purpose of the predatory bait price juggler, the disastrous economic social 
and political effects such practices produce on our free democratic economy. 
We therefore maintain that the claim of efficiency on the part of the lurist type 
distributor is not born out by experiences in the market price, and is merely re- 
sorted as a cloak of the unscrupulous to cover up their unfair and deceptive 
methods to enhance their own private gain by eliminating all possible legitimate 
competition in their respective distributional field. 

Part 7. SELECTED COMMENTS BY CoURTS, LEGISLATORS, GOVERNMENT OFFICIALS, 
ECONOMISTS, AND BUSINESS LEADERS 


A. SELECTED COMMENTS BY STATE COURTS 


1. California—In Maz Factor Co. v. Kunsman (5 Cal. (2) 446; 55 Pac. (2) 
177), the supreme court, in upholding the constitutionality of its State Fair 
Trade Act, said: 

“The next major factor that must be emphasized is that the statute here 
involved is not solely a price-fixing or regulating statute. It is true that the 
statute permits the producer to fix by contracts with his distributor, and the lat- 
ter by contracts with retailers, the minimum resale price of the product, and 
that by section 1% of the act the minimum price so fixed is made binding on all 
retailers who have knowledge of the contracts, and in this sense it is a price- 
regulating statute. However, to regulate prices as such was not the main pur- 
pose of the statute. The statute only applies to certain articles sold under the 
trade name or brand or trademark of the producer. As to such articles, the pro- 
ducer or manufacturer, through advertising or other means, has built up a 
goodwill in connection with the articles, which goodwill is a species of property 
entitled to protection. When the retailer sells such an article to a customer, the 
article is not sold solely on the reputation of the retailer, but partially, at least, 
on the reputation built up by the owner of the trademark, brand, or trade name. 
Moreover, section 144 comes into operation only when the manufacturer or 
producer has entered into contracts fixing the resale price. The statute, as 
its title indicates, by preventing price cutting, is aimed at protecting these 
Valuable property and contract rights of the manufacturer or producer—rights 
just as valuable and just as much entitled to protection as the right of the re- 
tailer, who is attempting, by exercising his claimed right of freedom of action, 
to injure the property and contract rights of the manufacturer or producer. 
The statute, in other words, does not merely prohibit price cutting in an attempt 
to protect the validly acquired rights of others. The common law, without 
statutory authorization, long recognized that unjustifiable interference with con- 
tract rights of others constituted a tort. The statute here involved, in a large 
measure, merely extends that common-law doctrine to the transactions enumer- 
ated in the statute.” 

2. Connecticut.—In Burroughs Wellcome Co. v. Johnson Wholesale Perfume 
Co. (128 Conn. 597), the supreme court, in upholding its State Fair Trade Act, 
said: 

“There is no merit in the defendant’s further claim that the statute is uncon- 
stitutional as applied in such a case as this because it enables one seller of the 
goods to fix the price at which another may sell them. It is the producer who 
fixes the minimum price, not a person who purchases from him and then sells te 
another.” 

To substantiate its position in sustaining the State’s Fair Trade Act, the 
plaintiffs in its brief cites Carroll v. Schwartz (127 Conn. 126 (1940) ), in which 
case the same court said: 

“It is possible, unless restrained by law, for a powerful merchandiser with 
large resources, to continue to sell at a loss in a community and thereby drive 
weaker competitors out of the market, establish a monopoly and mulct the 
public. It is not the concern of the courts to pass upon the economic advantages 
or disadvantages of particular acts of legislation. Such matters are for the 
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legislature to determine. They come within the purview of the State’s police 
power. The only function of the court is to determine whether the object of 
the legislative enactment is within the power of the legislature and if so, whether 
the statute bears a reasonable and substantial relation with the object sought 
to be accomplished. If the answer is in the affirmative, the requirement of due 
process is met.” 

3. Illinois.—In Seagrams yv. Old Dearborn (363 Ill. 559), the supreme court, 
in upholding the constitutionality of its State Fair Trade Act, said: 

“Tt is wholly immaterial whether the individual members of this court agree 
with the economic and social philosophy upon which the Fair Trade Act is 
established, and no duty rests upon us to pass upon the wisdom of the economic 
public policy which it declares. That function is wholly legislative. It is not 
a judicial function to lecture either the public or business. Neither is it within 
the province of the court to philosophize concerning economic conditions. In 
passing, however, we cannot help but note that many of the present legislative 
enactments, such as the Fair Trade Acts of New York, California, and Illinois, 
are resultants brought about because of the failure of the public, and particularly 
the business public, to observe those ethical principles which lie at the very 
foundation of fair dealing and business honesty. ‘The shady efforts made by 
some to obtain an unfair advantage over others are not compatible with good 
citizenship nor in keeping with the best traditions of the law merchant as known 
at the common law. If public opinion cannot check these practices, then busi- 
ness can expect legislatures to attempt to remedy them.” 

4. Maryland.—In Goldsmith v. Mead Johnson & Co. (176 Md. 682), the State 
supreme court sustained the validity of the act, and held that the authorization 
of price cutting neither constitutes a deprivation of property without due process 
nor is an unlawful delegation of legislative power, and that its purposes do not 
further monopolistic practices. 

5. New Jersey—In Johnson and Johnson v. Weissbard Bros. (191 Atl. 873), 
the supreme court, in upholding the constitutionality of its State Fair Trade 
Act, said: 

“The court of chancery held the act unconstitutional but this was before the 
unanimous decision of the Supreme Court of the United States holding the Illinois 
statute constitutional. Old Dearborn Distributing Co. v. Seagram-Distillers 
Corp., McNeil v. Joseph Triner Corporation (57 Sup. Ct. 139). A reading of that 
decision is a complete answer to every argument advanced against the statute. 
Nor do we perceive how the requirements of our statute affect interstate com- 
merce. It is a mere direction to a resident merchant that he must not resell 
trademarked or branded articles at less than the price fixed by the producer or 
owner of such marked commodities. If the merchant would profit by the good- 
will built up by the owner or producer he must comply with the requirements 
of the legislature. He may remove the mark or brand and sell the goods he owns 
at his own price. But he may not utilize the goodwill of another without com- 
plying with the statute which brands as unfair the sale of identified goods at less 
than the price fixed by the ‘producer’.” 

6. New York.—In this State many cases were tried, testing judicially various 
phases of the State’s Fair Trade Act. In Boursoi’s Sales Co. v. Dorfman (273, 
N. Y. 167), its supreme court. upheld the constitutionality of the Fair Trade Act. 
However, in Port Chester Wine and Liquor Shops v. Miller Bros. (281 N. Y. 101) 
the appeal court, again upholding the validity of the act, and construing the 
right of one retailer to sue another when he violates the provisions of the State’s 
Fair Trade Act, said: 

“However, it is not necessary to hold that the use of the word ‘distributor’ is 
determinative of the legislative purpose to protect other than owners of trade- 
marks, brands, or names and the public, because in section 2 of the statute, which 
is the vital one for us to consider, it is expressly provided that price cutting ‘is 
unfair competition and is actionable at the suit of any person damaged thereby’.” 

“To interpret section 2, despite its clarity, so as to limit the maintenance of an 
action to enforce rights thereunder to the producer or wholesale vendor and to 
exclude the vendee or retailer from the right so to do would be in disregard of its 
all-inclusive language and render the statute of less efficacy in furthering the 
plain legislative purpose of preventing price-cutting practices with relation to 
identified commodities which have been made the subject of a vertical price- 
fixing arrangement pursuant to the statute.” 

“The one who to a greater degree bears the brunt or burden as a consequence of 
price cutting by a retailer is the competing retailer who is observing his con- 
tractual obligations. Such a retailer suffers proportionately to a greater extent 
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than does the producer. After all, even the price cutter must directly or 
indirectly get his goods to sell on the price-cutting basis from the producer, while 
the retailer who observes his contractual obligations is deprived of his sales and 
his good repute in the neighborhood and is damaged as a consequence of the price- 
cutting acts of his competitors.” 

“But it is said that such retailer has no property interest in the trade name, or 
mark of the article sold, and that it was because the producer or vendor had 
such a property interest that the validity of the statute was sustained by the 
United States Supreme Court in Old Dearborn v. Seagram (299 U. 8. 183, 193), in 
which case Justice Sutherland in part said: ‘The primary aim of the law (Fair 
Trade Act) is to protect the property—namely, the goodwill—of the producer, 
which he still owns. The price restriction is adopted as an appropriate means to 
that perfectly legitimate end and not as an end in itself’.” 

“Accordingly, when a competitor sells a specified branded article in violation 
of the retailers’ limited property right in the goodwill acquired by contract, the 
injury or damage falls directly upon the retailers with greater proportionute 
force than upon the producer who has shared with the retailer by contract the 
property right in the goodwill. There is no compelling reason why the devolution 
by contract of a limited share in the property right should not be recognized. 
Certainly, solicitude for the one who by this statute is found as a wrongdoer 
does not qualify as a reason.” 

“In interpreting a statute, it is the duty of courts to effectuate and not frustrate 
legislative purpose. Just as that purpose should not be nullified, except in obe- 
dience to the stern compulsion of a constitutional mandate or provision, so likewise 
that legislative purpose should not be fettered, hobbled, or rendered less effica- 
cious by judicial interpretation where the legislature has expressed its purpose 
with reasonable certainty.” 

7. North Carolina.—In Eli Lilly & Co. v. Saunders (48. E. (2) 528), upholding 
the validity of the State’s Fair Trade Act, said: 

“Courts were quick to realize that the enactment of Fair Trade Acts rendered 
obsolete the reasoning of many of the prior decisions. Formerly, in the absence 
of legislative determination, most courts had pronounced such trade agreements 
contrary to public policy. But, under the Fair Trade Acts, the public policy of 
such agreements received express approval from the legislatures. No longer were 
the courts compelled to face the difficult task of determining public policy. The 
task of the courts became the relatively simple one of deciding whether legisla- 
tures have power to validate resale price maintenance contracts.” 

“In our opening analysis we stress the fact that the producer and seller of a 
branded commodity, along with the commodity itself, transfers the nse of the 
goodwill, which use is made effectual by the use of the distinguishing brand or 
trademark. The quantity of the commodity corporeally passed by the sale is 
always a relatively unimportant item, but the entire goodwill of the producer’s 
business, with all of its force and effectiveness, is put behind the product in the 
hands of the retailer for use in inducing consumer purchase; and, conversely, 
the entire goodwill may be appropriated and prostituted by the cutrate dealer 
who uses it, not to promote the sale of the branded commodity, but to increase 
his sale in other commodities. In either case, the entire goodwill is-involved, 
and in a very real, if not technical, sense, subject to a servitude. On this 
principle there is no sound reason why, under favoring legislation, the parties 
should not be permitted to bargain with reference to the conditions upon which 
this servitude may be imposed, and none why this may not take the form of an 
agreement as to the resale price, the maintenance of which is to their fair mutual 
advantage. 

“We have nothing to do with the expediency of an economic experiment. Dis- 
cussions of this subject, on which thousands of articles have been written and 
hundreds of arguments made, has left the lawmaking bodies and most of the 
courts convinced that there is a field here in which the protection of a private 
right and the promotion of the public welfare are not in irreconcilable conflict. 
The statute represents an attempt of the general assembly to harmonize and 
apply these principles. In our opinion, the provisions of the constitution called 
to our attention do not defeat that legislation power. The propriety of its exer- 
cise is within the legislative discretion. 

“We conclude that the statute under review is a constitutional and valid ex- 
pression of the legislative will and as such must be enforced.” 

8. Pennsylvania.—In several court decisions, it was held valid and constitutional 
as to the nonsigner clause. In Brox Meyer v. Polinoff (39 D and C 224), uphold- 
ing the constitutionality of the act, the court said: 
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“Whatever may be the wisdom of this legislation we think it well established 
that legislatures, in enacting it, are not violating the provision of the United 
States Constitution as to due process, or equal protection, or the State constitu- 
tional equivalents thereof.” 

9. South Carolina.—In Miles Laboratories v. Seignious (30 F. Supp. 549), the 
United States district court, with reference to the validity of the State’s Fair 
Trade Act, said: 

“The South Carolina Fair Trade Act is an extension by State legislation of 
the protection given by Federal legislation to owners of patents and trademarks. 
With the wisdom of this policy, this court is not concerned; it is a legislative 
question. To the legality of the statute carrying this policy into effect, and the 
methods of enforcement thereof, this court now addresses itself.” 

“The attack under the due process clause has been abandoned by the defendant. 
The original contention was that there was a violation of this clause because the 
statute made the contracts signed by the plaintiff with third parties applicable 
to the defendant who had not signed any such contract. Clearly this was an 
erroneous assumption, because it is not under the contracts that the plaintiff 
asserts the right to protect its products from price cutting, but it is under the 
statute. It is seeking to enforce a statutory right. The contracts made with 
the third parties merely establishes a minimum price, and no other term of 
such a contract is applicable to a person who has not signed it. The minimum 
price so established is applicable to all persons whom the statute, in its statewide 
application, can reach. The statute merely restrains all persons from making 
sales of a character that the legislature considers contrary to public policy ; and 
sales of many kinds are subject to legislative control: narcotics, lottery tickets, 
food products, alcohol, wild game, etc. There is no constitutional right to sell 
to the public free of legislative control. Clearly there is no violation of the due 
process clause. 

“The constitutional section drawn into question here has been construed in a 
large number of cases. These cases are quite uniform to the effect that the 
object of the constitutional provision is to prevent deception of the public and 
that, if the general subject of the legislation is expressed in the title, the details, 
the means, the methods, or the instrumentalities by which the object is to be 
attained need not be indicated, provided all germane to the general subject of 
the legislation. 

“In argument it has been urged that this court shall undertake to say that 
fair-trade contracts are against the public welfare and, therefore, that it was 
the duty of the legislature to enact laws preventing them; but. this the court will 
not undertake to do, as it is the legislative, and not a judicial, function to deter- 
mine what contracts are, and what are not against the public welfare. The 
court does construe the plaintiff's fair-trade contract to be in accord with the 
Fair Trade Act. The legislature by enacting the statute has announced that. it 
considers contracts made in accord with it to be pro bono publico. The court 
does not undertake to pass on the wisdom of the legislature in enacting the 
statute. 

“The wisdom of this policy is a matter for the legislature, and not for the court, 
and the legislature has spoken. As to the logic of the policy, the court finds 
nothing illogical in it. The statute in question is not violative of the South 
Carolina constitution.” 


B. SELECTED COMMENTS BY UNITED STATES SUPREME COURT WITH REFERENCE TO 
RESALE PRICE MAINTENANCE 


1. In the Miles Medical Co. v. Park and Sons ( (1911) 220 U. S. 373), a United 
States Supreme Court case decided before the enactment of the State fair-trade 
acts, the Court held that, in the absence of a statutory right, manufacturers 
cannot by agreement establish resale prices on their products. However, in that 
case Justice Holmes, joined by Justice Brandeis in their dissent, stressed what 
may well be said to have been the bases for the Stephens, and the Capper-Kelly 
bills in Congress and later the State fair-trade acts, when Justice Holmes said: 

“There is no statute covering the case; there is no body of precedent that by 
ineluctable logic requires the conclusion to which the Court has come. The 
conclusion is reached by extending a certain conception of public policy to a 
new sphere. On such matters we are in perilous country. I think that, at least, 
it is safe to say that the most enlightened judicial policy is to let people manage 
their own business in their own way, unless the ground for interference is very 
clear. What then is the ground upon which we interfere in the present case? 
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Of course, it is not the interest of the producer. No one, I judge, cares for that. 
It hardly can be the interest of the subordinate vendors, as there seems to be 
no particular reason for preferring them to the originator and first vendor of 
the product. Perhaps it may be assumed to be the interest of the consumers 
and the public. On that point I confess that I am in the minority as to larger 
issues than are involved here. I think that we greatly exaggerate the value 
and importance to the public of competition in the production or distribution 
of an article (here it is only distribution), as fixing a fair price. What really 
fixes that is the competition of conflicting desires. We, none of us, can have 
as much as we want of all the things that we want. Therefore, we have to 
choose. As soon as the price of something that we want goes above the point 
at which we are willing to give up other things to have that, we cease to buy 
it and buy something else. Of course, I am speaking of things that we can 
get along without. These may be necessaries that sooner or later must be dealt 
with like short rations in a shipwreck, but they are not Dr. Miles’ medicines. 
With regard to things like the latter it seems to me that the point of most 
profitable returns marks the equilibrium of social desires and determines the 
fair price in the only sense in which I can find meaning in those words. The 
Dr. Miles Medical Co. knows better than we do what will enable it to do the best 
business. I cannot believe that in the long run the public will profit by this 
Court permitting knaves to cut reasonable prices for some ulterior purpose 
of their own and thus to impair, if not to destroy, the production and sale of 
articles which it is assumed it is desirable that the publie should be able to 
get.” 

2. In the F. T. OC. v. Beech-nut Co. ( (1922) 257 U. 8. 441) decisions the United 
States Supreme Court determining methods relied on in the practice of refusal 
to sell, it is significant to note again the dissenting opinion of Justice Holmes 
in which dissent Justices Brandeis, McKenna, and Reynolds joined, where it was 
tersely said: 

“The ground on which the respondent is held guilty is that its conduct 
has a dangerous tendency unduly to hinder competition or to create monopoly. 
It is enough to say that this I cannot understand. So far as the Sherman Act 
is concerned, I had supposed that its policy was aimed against attempts to 
ereate a monopoly in the doers of the condemned act or to hinder competition 
with them. Of course there can be nothing of that sort here. The respondent 
already has the monopoly of its own goods with the full assent of the law, and 
no one can compete with it with regard to those goods, which are the only ones 
concerned. It seems obvious that the respondent is not creating a monopoly in 
them for anyone else, although I see nothing to hinder its doing so by con- 
veying them all to one single vendee. The worst that can be said, so far as I 
see, is that it hinders competition among those who purchase from it. But it 
seems to me that the very foundation of the policy of the law to keep competition 
open is that the subject matter of the competition would be open to all but for 
the hindrance complained of. I cannot see what that policy has to do with a 
subject matter that comes from a single hand that is admitted to be free to 
shut as closely as it will. And, to come back to the words of the statute, I cannot 
see how it is unfair competition to say to those to whom the respondent sells, 
and to the world, you can have my goods only on the terms that I propose, when 
the existence of any competition in dealing with them depends upon the re- 
spondent’s will. I see no wrong in so doing, and if I did I should not think it 
a wrong within the possible scope of the word ‘unfair.’ Many unfair devices have 
been exposed in suits under the Sherman Act, but to whom the respondent’s 
conduct is unfair I do not understand.” 

3. In Nebbia v. New York ( (1934) 291 U. S. 502), the United States Supreme 
Court, on the subject matter of resale price maintenance said: 

“But there can be no doubt that upon proper occasion and by appropriate 
measures the State may regulate a business in any of its aspects, including 
the prices to be charged for the products or commodities it sells. 

“So far as the requirement of due process is concerned, and in the absence of 
other constitutional restriction, a State is free to adopt whatever economic 
policy may reasonable be deemed to promote public welfare, and to enforce that 
policy by legislation adapted to its purpose. The courts are without authority 
either to declare such policy, or, when it is declared by the legislature, to over- 
ride it. If the laws passed are seen to have a reasonable relation to a proper 
legislative purpose, and are neither arbitrary nor discriminatory, the require- 
ments of the due process of law are satisfied, and judicial determination to that 
effect renders a court functus officio. Whether the free operation of the normal 
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laws of competition is a wise and wholesome rule of trade and commerce is 
an economic question which this Court need not consider or determine. And it 
is equally clear that if a legislative body be to curb unrestrained and harmful 
competition by measures which are not arbitrary or discriminatory it does 
not lie with the courts to determine that the rule is unwise. With the wisdom 
of the policy adopted, with the adequacy or practicability of the law enacted 
to forward it, the courts are both incompetent and unauthorized to deal. The 
course of decisions in this Court exhibits a firm adherence to these principles. 
Times without number we have said that the legislature is primarily the judge 
of the necessity of such an enactment, that every possible presumption is in 
favor of its validity, and that though the Court may hold views inconsistent with 
the wisdom of the law, it may not be annulled unless palpably in excess of 
legislative power.” 

“The lawmaking bodies in the past endeavored to promote free competition by 
laws aimed at trusts and monopolies. The consequent interference with private 
property and freedom of contract has not availed with the courts to set these 
enactments aside as denying due process. Where the public interest was deemed 
to require the fixing of minimum prices, that expedient has been sustained. 
If the lawmaking body within its sphere of government concludes that the condi- 
tions or practices in an industry make unrestricted competition an inadequate 
safeguard of the consumer’s interests, produce waste harmful to the public, 
threaten ultimately to cut off the supply of a commodity needed by the public, 
or portend the destruction of the industry itself, appropriate statutes passed 
in an honest effort to correct the threatened consequences may not be set aside 
because the regulation adopted fixed prices reasonably deemed by the legisla- 
ture to be fair to those engaged in the industry and to the consuming public.” 

(4). In the Old Dearborn Distributing Co. v. Seagrams ( (1936) 299 U. 8. 
183) the United States Supreme Court upholding the constitutionality of both 
the California and Lllinois States Fair Trade Acts, considering :the various 
issues raised by both cases said: 

“Section 2. Willfully and knowingly advertising, offering for sale or selling 
any commodity at less than the price stitpulated in any contract entered into 
pursuant to the provisions of section 1 of this act, whether the person so adver- 
tising, offering for sale, or selling is or is not a party to such contract, is un- 
fair competition and is actionable at the suit of any person damaged thereby. 

“In the second place, section 2 does not deal with the restriction upon the 
sale of the commodity qua commodity, but with that restriction because the 
commodity is identified by the trademark, brand, or name of the producer or 
owner. The essence of the statutory violation then consists not in the bar dis- 
position of the commodity, but in a forbidden use of the trademark, brand, 
or name in accomplishing such disposition. The primary aim of the law is to 
protect the property—namely, the goodwill—of the producer, which he still owns. 
The price restriction is adopted as an appropriate means to that perfectly 
legitimate end, and not as an end in itself. 

“Appellants here acquired the commodity in question with full knowledge 
of the then existing restriction in respect of price which the producer and 
wholesale dealer had imposed, and, of course, with presumptive if not actual 
knowledge of the law which authorized the restriction. Appellants were not 
obliged to buy; and their voluntary acquisition of the property with such 
knowledge carried with it, upon every principle of fair dealing, assent to the 
protective restriction, with consequent liability under section 2 of the law by 
which such acquisition was conditioned. 

“Nor is section 2 so arbitrary, unfair, or wanting in reason as to result in a 
denial of due process. We are here dealing not with a commodity alone, but 
with a commodity plus the brand or trademark which it bears as evidence of its 
origin and of the quality of the commodity for which the brand or trademark 
stands. Appellants own the commodity; they do not own the mark or the good- 
will that the mark symbolizes. And goodwill is property in a very real sense, in- 
jury to which, like injury to any other species of property, is a proper sub- 
ject for legislation. Goodwill is a valuable contributing aid to business—some- 
times the most valuable contributing asset of the producer or distributor of com- 
modities. And distinctive trademarks, labels, and brands are legitimate aids 
to the creation or enlargement of such goodwill. It is well settled that the 
proprietor of the goodwill ‘is entitled to protection as against one who at- 
tempts to deprive him of the benefits resulting from the same, by using his 
labels and trademark without his consent and authority’ (McLean v. Fleming, 
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96 U. S. 245, 252). ‘Courts afford redress or relief upon the ground that a party 
has a valuable interest in the goodwill of his trade or business, and in the 
trademarks adopted to maintain and extend it’ (Hanover Milling Oo. v. Met- 
calf, 240 U. S. 408, 412). The ownership of the goodwill, we repeat, remains 
unchanged, notwithstanding the commodity has been parted with. Section 2 
of the act does not prevent a purchaser of the commodity bearing the mark from 
selling the commodity alone at any price he pleases. It interferes only when he 
sells with the aid of the goodwill of the vendor; and it interferes then only 
to protect that goodwill against injury. It proceeds upon the theory that the 
sale of identified goods at less than the price fixed by the owner of the mark 
or brand is an assault upon the goodwill, and constitutes what the statute denom- 
inates ‘unfair competition.’ (See Liberty Warehouses Co. v. Burley Tobacco 
Growers’ Assn., 276 U. 8S. 71, 91-92, 96-97.) There is nothing in the act to 
preclude the purchaser from removing the mark or brand from the commodity, 
thus separating the physical property, which he owns, from the goodwill, which 
is the property of another—and then selling the commodity at his own price, 
provided he can do so without utilizing the goodwill of the latter as an aid to 
that end. 

“There is a great body of fact and opinion tending to show that price cutting 
by retail dealers is not only injurious to the goodwill and business of the pro- 
ducer and distributor of identified goods, but injurious to the general public as 
well. The evidence to that effect is voluminous, but it would serve no useful 
purpose to review the evidence or to enlarge further upon the subject. True, 
there is evidence, opinion, and argument to the contrary, but it does not concern 
us to determine where the weight lies. We need say no more than that the 
question may be regarded as fairly open to differences of opinion. The legisla- 
tion here in question proceeds upon the former and not the latter view; and 
the legislative determination in that respect, in the circumstances here disclosed, 
is conclusive so far as this court is concerned. Where the question of what the 
facts establish is a fairly debatable one, we accept and carry into effect the 
opinion of the legislature (Radice v. New York, 264 U. 8. 292 294; Zahn v. Board 
of Public Works, 274 U. 8S. 325, 328, and cases cited). 

“The contention that section 2 of the act denies the equal protection of 
the laws in violation of the 14th amendment proceeds upon the view that it 
confers a privilege upon the producers and owners of goods identified by trade- 
mark, brand, or name, which it denies in the case of unidentified goods. As 
this Court many times has said, the equal-protection clause does not preclude 
the States from resorting to classification for the purposes of legislation. It 
only requires that the classification ‘must be reasonable, not arbitrary, and 
must rest upon some ground of difference having a fair and substantial rela- 
tion to the object of the legislation, so that all persons similarly circumstanced 
shall be treated alike’ (Colgate v. Harvey, 296 U. S. 404, 422, 423, and cases 
cited) .” 

5. In U. 8S. v. McKesson and Robbins (68, 368 C. C. H. (1956) Trade cases), 
the most recent case in which the United States Supreme Court made reference 
to fair trade and vertical resale price maintenance, the Court said: 

“The issue presented is a narrow one of statutory interpretation. The Gov- 
ernment does not question the so-called vertical fair-trade agreements between 
McKesson and retailers of McKesson brand preducts. It challenges only ap- 
pellee’s price-fixing agreements with independent wholesalers with whom it is 
in competition. 

“Appellee is admittedly a wholesaler with resale price maintenance contracts 
with 94 other wholesalers who are in competition with it. Thus, even if we 
read the proviso so that the words ‘in competition with each other’ modify 
‘between wholesalers,’ the agreements in question would seem clearly to be 
outside the statutory exemption. 

“The purpose of the State fair-trade laws is to allow the manufacturer of a 
brand-name product to protect the goodwill his name enjoys by controlling the 
prices at which his branded products are resold (Old Dearborn Distributing Co. 
v. Seagram-Distillers Corp. (299 U. S. 183, 198-194). The necessary result— 
indeed, the very object—is to permit the elimination of price competition in 
the branded product among those who sell it. Congress has sanctioned those 
laws in the Miller-Tydings and McGuire Acts, considering them not to be of- 
fensive to Federal antitrust policy. Sufficient protection to the public interest 
was deemed to be afforded by the competition among different brands, a safe- 
guard made express by the provision of the Miller-Tydings and McGuire Acts 
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denying fair-trade contracts exemption from the antitrust laws unless the fair- 
traded product is ‘in free and open competition with commodities of the same 
general class.’ In short, the very purpose of the acts is to permit a manufacturer 
to set the resale price for his own product while preserving competition between 
brands—that is, between the fair-traded item and similar items produced by 
other manufacturers. 

“If we accept the legislative judgment implicit in the acts that resale price 
maintenance is necessary and desirable to protect the goodwill attached to a 
brand name, there is no meaningful distinction between the fair-trade contracts 
of integrated and nonintegrated manufacturers. Certainly, the integrated manu- 
facturer has as strong a claim to protection of his goodwill as a nonintegrated 
manufacturer, and the economic effect of the contracts is the same. In both 
cases, price competition in the resale of the branded product is eliminated, and 
in neither case does the price fixing extend beyond the manufacturer’s own 
product. I conclude that an integrated manufacturer selling its products under 
fair-trade contracts to independent wholesalers should be deemed to be acting 
as a ‘manufacturer’ rather than as a ‘wholesaler.’ This interpretation of the 
provisos fits with their terms and produces, rather than an arbitrary discrimi- 
nation hardly intended by Congress, a result fully in harmony with the policy 
of the acts to permit manufacturers to maintain the resale prices of their 
branded products while preserving competition between brands. 

“For these reasons, therefore, I would hold McKesson’s contracts to be within 
the Miller-Tydings and McGuire Acts, and would affirm the judgment below.” 


C. SELECTED STATEMENTS OF GOVERNMENT OFFICIALS, LEGISLATORS, ECONOMISTS, AND 
BUSINESS LEADERS, CONCERNING THE EFFECT OF LOSS-LEADER SELLING AND LEGAL- 
IZED VERTICAL RESALE PRICE MAINTENANCE 


(1) President Grover Cleveland 
(2) President Harry 8S. Truman 
(3) President Dwight D. Bisenhower 
(4) Senator Millard Tydings (Maryland) 
(5) Senator Herbert H. Lehman (New York) 
(6) Senator John Sparkman (Alabama) 
(7) Senator Hubert Humphrey (Minnesota) 
(8) Senator William Benton (Connecticut) 
(9) Charles Sawyer, Secretary of Commerce 
(10) United States Supreme Court Justice Louis D. Brandeis 
(11) Justice Oliver Wendell Holmes, United States Supreme Court 
(12) Justice Wilson, of the Illinois Supreme Court 
(13) Congressman Wright Patman (Texas) 
(14) Congressman Chet Holifield (California) 
(15) Congressman John A. McGuire (Connecticut) 
(16) Professor Seligman 
(17) Prof. Gordon Siefkin 
(18) Mr. Toulmin 
(19) Mr. Harry D. Nims 
(20) Mr. Fred Lazarus, president, Federated Department Stores, Inc. 
(21) Mr. Edward Davidson, chairman of the board, Bloomingdale’s 
(22) Mr. Louis Broido, executive vice president of Gimbels 
(23) Mr. BE. Allen Newcomb, past executive secretary of the National Whole- 
sale Druggists Association (NWDA) 
(24) Dr. John W. Dargavel, executive secretary of the National Association 
of Retail Druggists (NARD) 
(25) Mr. Bernard A. Graham, president, Sunbeam Corp. 
(26) Mr. John W. Anderson, president, American Fair Trade Council 
(27) Mr. Ed Wimmer, president, Forward America Publishing Guild, and vice 
president of National Federation of Independent business 
(28) Mr. Donald Mongomery, UAW-CIO 
(29) St. Louis Better Business Bureau 
(30) Selected citations and references 


(1) President Grover Cleveland, in his annual message to Congress, back in 
1896, touching the subject matter of unfair competition as reflected by price 
cutting, said: 

“Another topic in which our people rightfully take a deep interest may be 
here briefly considered. I refer to the existence of trusts and other huge ag- 
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gregations of capital, the object of which is to secure the monopoly of some 
particular branch of trade, industry, or commerce, and to stifle wholesome com- 
petition. When these are defended, it is usually on the ground that, though 
they increase profits, they also reduce prices, and, thus, may benefit the public. 
It must be remembered, however, that a reduction of prices to the people is 
not one of the real objects of these organizations, nor is their tendency neces- 
sarily in that direction. If it occurs in a particular case, it is only because it 
accords with the purposes or interests of those managing the scheme. 

“Such occasional results fall far short of compensating the palpable evils 
charged to the account of trusts and monopolies. Their tendency is to crush 
out individual intelligence and to hinder or prevent the full use of human facul- 
ties and the full development of human character. Through them, the farmer, 
the artisan, and the small trader are in danger of dislodgment from the proud 
position of being each his own master, watchful of all that touches his coun- 
try’s prosperity, in which he has an individual lot, and interested in all that 
affects the advantages of business of which he is a factor, to be relegated to 
the level of a mere appurtenance to a great machine, with little free will, with 
no duty but that of passive obedience, and with little hope or opportunity of 
rising in the scale of responsible and helpful citizenship. * * * Whatever may 
be their economic advantages, their general effect upon personal character, 
prospects, and usefulness cannot be otherwise than injurious.” 

(2) President Harry 8. Truman, upon signing the McGuire Act, said: 

“T have today signed H. R. 5767, to amend the Federal Trade Commission 
Act with respect to certain contracts and agreements which establish minimum 
or stipulated resale prices and which are extended_by State law to persons who 
are not parties to such contracts and agreements, and for certain other pur- 
poses. 

“This act has to do with the so-called fair-trade laws of 45 States. Under 
these State fair-trade laws, a manufacturer of a trademark or brand-name prod- 
uct can, if he wishes, fix the price at which his product may be sold. He does 
this by making resale price contracts with distributors of his products—and, 
under the State laws, if he makes such a contract with one retailer, it applies 
to all others in the State, whether or not they have agreed to such a contract. 
This means that every retailer in a given State may be required to sell fair- 
traded products at the same price, and no retailer may attempt to attract cus- 
tomers by reducing his prices on any such product. 

“Such price-fixing arrangements would, of course, be illegal under the Fed- 
eral antitrust laws, insofar as they applied to interstate commerce, unless 
special legislative exemption were given to them. The Miller-Tydings Act of 
1937 was passed to grant such exemption, but recent decisions of the Supreme 
Court have held, among other things, that the Miller-Tydings Act did not sanc- 
tion the so-called nonsigner clauses of the State laws, under which retailers 
are bound by the resale prices set by manufacturers, even if they have not 
agreed to be so bound. The purpose of H. R. 5767 is to exempt these nonsigner 
clauses from the Federal antitrust laws, and to extend the exemption from 
State fair-trade laws in certain other ways. 

“The central question posed by this act, therefore, is whether the limitations 
on competition that are established under the State fair-trade laws should be 
given the sanction of Federal law. 

“The main reason given for enacting the State fair-trade laws is to prevent 
some merchants from selling branded items at very low prices (often below 
cost) in order to drive other merchants out of business, or in order to attract 
customers who are then sold other items on which high prices are then charged. 
There is no doubt that such practices exist, and that the fair-trade laws pre- 
vent them, to some extent. This is the reason that the State fair-trade laws and 
H. R. 5767 have such strong support among small and independent business- 
men—particularly druggists and hardware and appliance merchants—twho fear 
they cannot survive against such unfair competitive practices. 

“T believe that the effects of this legislation have been somewhat exagger- 
ated by both sides. I do not believe that the fair-trade laws are as harmful to 
competition as some have asserted. There are and will be strong competitive 
forces among manufacturers, wholesalers, and retailers, even with the fair- 
trade laws in effect. 

“At the same time, it is clear that fair-trade laws are no cure-all for the 
problems of small retailers. While the fair-trade laws protect him against 
some types of cutthroat competition, the local independent merchant will con- 
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tinue to have to offer better and more convenient service, and to sell at reason- 
able prices, if he is to survive against the legitimate and keen competition of 
such modern advances in the retail field as the supermarket, the mail-order 
house, and the branch department store. 

“I have signed this act because it does have value in eliminating certain un- 
fair competitive practices, and thereby will help small-business men to stay in 
business—which I believe is a healthy thing for our economy and our society. 

“At the same time, I believe the fair-trade laws do remove some competitive 
forces which should be retained in our progressive, free-enterprise economy. 

“Accordingly, I believe we have not yet found the best solution for the prob- 
lem this legislation is intended to solve, and I urge the Congress to make a 
thorough investigation of this field, including not only the fair-trade laws, but 
the related problems of price discrimination and antitrust policy. I note that, 
in the course of the debate on H. R. 5767, Senator Humphrey indicated that he 
would propose an investigation of this field at the next session of Congress. I 
hope very much that an investigation will be undertaken, so that we may have 
a fresh and thorough review of the means for maintaining fair and vigorous 
competition in our economy.” [All emphasis in this text is added.] 

(3) President Dwight D. Eisenhower, in a letter to representatives of small 
business, when a candidate for the Presidency, said: 

“At my conference today with you and representatives of other national as- 
sociations of American industry and business, you asked for my views con- 
cerning the protection of business from monopoly, and, particularly, concern- 
ing the provisions of our antitrust laws against unfair and discriminatory pric- 
ing practices that are destructive of competition and free enterprise. 

“IT am opposed to all unnecessary governmental restriction and regulation of 
private enterprise. I favor, with equal, vigor, the maintenance and effective 
enforcement of the necessary basic safeguards to free American enterprise. 
These are provided in our antitrust laws and in those laws supporting fair, 
competitive pricing practices. I shall oppose any legislation which will weaken 
them, 

“American business cannot prosper and contribute in growing measure to our 
national well-being unless the opportunity to engage in business and to provide 
consumers with new and better products and services is vigilantly preserved. 
Our laws against unfair and destructive pricing practices, as well as other prac- 
tices leading to monopoly, must be fearlessly, impartially, and energetically 
maintained and enforced. 

“T am for such necessary rules of fair play because they preserve and 
strengthen free and fair competition, as opposed to monopolies, which mean the 
end of competition. I am for a realistic enforcement of them, which they have 
not had during the past 20 years. 

“Sincerely, 
“Dwiacut D,. EISENHOWER.” 


(4) Senator Millard Tydings (Maryland) comments before a Senate commit- 
tee when it considered the enactment of the Miller-Tydings Act, which amended 
the Sherman Antitrust Act to effectuate the State Fair-Trade Acts in inter- 
state Commerce: 

“First, I would like to point out that this bill does not authorize manufacturers 
to enter into agreements with other manufacturers to control the fixing of prices 
to their customers. It deals only with the right of a manufacturer to keep track 
of his article until it reaches the public, in order to guard the public against ex- 
cessive prices, on the one hand, and protect the manufacturer and distributor 
against cutthroat price cutting, on the other. There is no agreement providing 
for or permitting the creation of a monopoly. 

“Let me also point out what this bill seeks to do for the small-business man 
is what is already a privilege which the powerful can enjoy. For example, all 
automobile agencies in the country selling General Motors or Ford cars sell at 
the prices designated by the manufacturers, because the distributors are, in most 
cases, the agents of the manufacturers. Therefore, he can do legally, by con- 
tract, what the man not so fortunately circumstanced cannot do, because the 
latter does not have the power through aggregation of capital to set up agencies, 
but has to sell to distributors willy-nilly. So that, if you extend the privilege 
contained in this bill to the extent that the bill defines it, you will be doing noth- 
ing more than extending to the small manufacturer a privilege enjoyed for 
many years by the most powerful concerns in the United States. 








FAIR TRADE 445 


“The last thing I would like to point out is that this bill cannot be unfair to 
the public because, if prices are set too high by any manufacturer, competition 
will take his trade away from him. It cannot be unfair to the retailer because 
all retailers will stand on the same bottom. They can sell above the minimum, 
but they cannot go below it. It cannot be unfair to the manufacturer because 
the element of competition is always present, and it should be obvious that no 
concern does business long by selling at less than cost. Less-than-cost selling 
rarely results in a saving to the public. 

“This bill does not transgress the spirit of the Sherman antitrust law or the 
Federal Trade Commission Act. There is no restraint of trade. The competi- 
tion still exists. If this bill would allow manufacturers to combine, or allow 
retailers to combine and fix the prices, that would be one thing, but the element 
of competition is never lost, never out of the provisions of this bill. Manufac- 
turers still compete with each other. Retailers still compete with each other. 
Competition remains—and it is fair competition to the manufacturer, the re- 
tailer, and the public. I cannot see, therefore, where it would be unfair to the 
consumer, because it only fixes the minimum price, which we will assume should 
be above cost, and, if it goes higher, competition will bring it down. It, likewise, 
cannot be unfair to the retailer or manufacturer. 

“I will say to the opponents of this bill, if we do not meet this problem now, 
in 5 or 10 years you will have to meet a more drastic solution of it. The day 
is going to come when this fight will be brought upon you 10 times as hard as 
itis now. We need large aggregations of capital as well as small-business men. 
Each is a part of our economic life. But the small-business man is entitled to 
a reasonable amount of protection, and he must have it. If he does not survive, 
the public is at the mercy of the larger concerns.” 

(5) Senator Herbert H. Lehman (New York) when Governor of New York 
upon signing New York’s State fair trade act, said: 

“The purpose of this bill, as expressed in its title, is to protect trademark 
owners, distributors, and the general public against injurious and uneconomic 
practices in the distribution of articles of standard quality under a trademark, 
brand, or name. 

“More specifically, the bill authorizes a manufacturer or producer of a com- 
modity which bears his trademark, brand, or name and which is sold in fair 
and open competition with commodities of the same general class produced by 
others, to make a contract that the retailer will not sell such a commodity except 
at the price stipulated by the manufacturer or producer. Willfully and know- 
ingly advertising, offering for sale, or selling any such commodity at less than 
the price stipulated in such a contract is considered unfair competition and is 
made actionable in a civil suit at the instance of any person who has been 
actually damaged. The bill does not permit prosecution under the penal law. 

“The bill is in no sense a general price-fixing act. Under no condition does 
it authorize a contract or agreement between manufacturers and producers or 
between wholesalers or between retailers as to the sale or resale prices of any 
commodity. Nor does the bill prevent the resale of a commodity at any price 
where one is closing out his stock of goods, for the purpose of discontinuing that 
line, or where the goods have been damaged or have deteriorated in quality 
and proper notice has been given to the public. 

“In the first place, it is important to note that this bill applies only to com- 
modities which are in fair and open competition with commodities of the same 
general class produced by others. If this essential factor is not applicable to 
: certain commodity, then the bill has no force or effect whatsoever with respect 
oO it. 

“Also of great importance is the fact that the bill is merely permissive; it 
authorizes a manufacturer or producer to enter into contracts for the mainte- 
nance of his price, but it does not compel him to do so. The existence of this 
free choice and of this flexibility will preserve in full vigor the natural forces 
of competitive enterprise. 

“This bill in no way sanctions monopoly, monopoly prices, or combinations 
in restraint of free competition between commodities. This is true because the 
provisions of the bill are applicable only to a commodity which is in fair and 
open competition with commodities of the same general class produced by 
others. The prices of commodities that are sold in fair and open competition 
with other commodities of the same general class will always be subject to 
control by the powerful forces of competition. If a manufacturer markets his 
products at a price which the consumer deems too high, the consumer will 
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naturally purchase a commodity of the same type produced by another manu- 
facturer who is willing and able to market at a lower price. 

“The maintenance of the resale price of commodities that are in open com- 
petition is not novel. We have in our present economic life many instances of 
it ; for example, automobiles, gasoline, newspapers, Magazines, electrical products. 

“It seems to me to be sound economy to devise a method whereby a manu- 
facturer or producer may protect himself against undue slashing of the price 
of his product with consequent destruction of the value of his trademark and 
goodwill and the unnecessary loss to others. 

“Moreover, I believe this will protect the small, independent merchants, re- 
tailers and business. It should offer some protection against devastating cut- 
price practices such as the ruthless method of loss-leader selling. The bill will 
also serve to discourage falsification and adulteration of commodities. 

“The bill before me may not be perfect in its provisions. If enacted into law, 
it will undoubtedly have to be clarified and modified by amendment as we gather 
experience in its application. In all probability it will not bring about all the 
good results claimed by its proponents. 

“The bill follows word for word an act recently signed in the State of New 
Jersey and is substantially the same as an act approved by the Governor of 
Wisconsin a few weeks ago. California and Oregon already have laws of this 
type. The legislatures of Maryland, Washington, and Iowa have just passed 
like bills. 

“After considerable study and consideration of this bill, I believe it to be in 
the general public interest that it be placed on our statute books. The bill is 
approved.” 

(6) Senator John Sparkman (Alabama) as chairman of the Senate Select 
Committee on Small Business, speaking for the committee said: 

“Your committee is hopeful that the members of the business community will 
recognize their responsibilities in this situation and that they will realize the 
dangers inherent in loss-leader selling and cutthroat competition; that they will 
realize that such practices can result only in damaging the whole economy. 
It is not only the small independent merchant who suffers in a price war. The 
manufacturer and the consumer also suffer. And the leaders of price-cutting 
campaigns should realize that injury to other segments of the retail trade can- 
not benefit them. Gains realized from loss-leader selling are short-lived. The 
practice is a vicious one and defeats itself. No merchant, no matter how large, 
ean afford to continue loss-leader selling indefinitely. He must engage in other 
practices in order to recoup his losses. And such other practices of necessity 
require that he sell other merchandise at high profits. The consumer must 
sooner or later discover the fallacy of the loss-leader selling technique, and 
then the retailer loses the goodwill of his customers and their patronage. The 
good sense and recognition of their responsibilities should impel the overwhelm- 
ing mass of the business community to the logic and wisdom of fair trade. 

“The advantages of fair trade are evident and your committee will be awake 
to any opportunities in the legislative field that would renew the stability and 
security of small business. The Nation’s economic wellbeing depends to a large 
extent on the vitality of America’s small businesses. Threats of price wars 
must be eliminated if that vitality is to endure.” 

“Fair trade eliminates the necessity for ‘shopping around.’ He knows, too, 
that the price is fair. By the very nature of fair trade laws, a price-fixed item 
cannot succeed unless it competes successfully with similar items produced by 
other manufacturers. In the drug field, fair trade items have increased in 
price just 10.5 percent since 19389, while the cost of living, according to the 
Department of Labor, has risen more than 85 percent. 

“Fair trade also assures the customer that a qualified product will remain 
on the market. It will not be lost to the consumer through loss-leader selling. 

“Tt assures the manufacturer a steady market for his product. It does not 
give him an unfair advantage or a monopoly because * * * if he does not 
maintain the quality of his product or if he fixes the price too high, he loses out 
to his competitors in spite of fair trade laws. But fair trade does protect him 
against the evils of loss-leader selling and the possible destruction of his product 
and his business through price-cutting.” 

(7) Senator Hubert Humphrey (Minnesota) speaking on the Senate floor 
during debates, when the Senate considered the enactment of the McGuire Act, 
said: 
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“Let me say to my good liberal friends * * * they cannot ask the Govern- 
ment of the United States to maintain price supports for farmers and give 
workers the right of collective bargaining, which means that they set the price 
for their labor with their employers, and then say to the small retail merchant, 
‘We do not care about you. You can go out and be gobbled up.’ 

“I hear people ask, ‘Don’t you believe in competition?’ I do, but let me add a 
qualifying note. I believe in fair competition. There would be no competition 
in the ring between any Member of the Senate and Joe Lewis. That would be 
murder * * *, I am simply saying that we want fair rules of conduct. That 
is what fair trade does. It does not eliminate competition but it * * * says, ‘It 
makes no difference whether you are big or little * * *. We are going to give 
everyone a chance to survive.’ * * * 

“I wish to say with all the sincerity at my command that if I thought this bill 
in the long run would hurt consumers, I would be opposed to the bill and would 
fight it. I honestly believe that this bill, even in the short run * * * is good 
for the consumers in every respect—good in terms of the prices consumers will 
pay for the commodities they buy, and good for the economy of America in 
which all consumers will live. 

In an article appearing in the NARD Journal, August 4, 1952, entitled “Here 
Is Why I Am for Fair Trade,” Senator Humphrey said : 

“T am for fair trade. As a Senator, I am for fair trade because it serves the 
public interest. As a former druggist, I am for fair trade because it enables 
efficient small business to survive by promoting fair competition in the market 
place. As a consumer, I am for fair trade because it keeps prices down. 

“Abstract economic theories on the fancied advantages of unbridled compe- 
tition are being widely aired in debates on fair trade. I don’t see fair trade in 
terms of economic abstractions. I see it in terms of people, of human beings 
with hopes and ambitions and needs and fears. I think it’s about time that we 
stopped playing around with the adjectives of geometry in trying to label resale 
price maintenance as horizontal or vertical price-fixing, and started thinking 
in terms of the human equation instead. Those of us who have had the over-the- 
counter experience with fair trade know the relevance of the human factor. We 
know that the predatory pricing practices which prevailed before fair trade 
brought insecurity and bankruptcy to thousands upon thousands of families 
whose livelihood depended on small business, 

“IT am for fair trade because I believe in free competition. I believe in full 
and fair competition. I wish to see businessmen compete in the market place 
on the basis of skills, efficiency, ingenuity, hard work, and service—but not 
on dollar power alone. And I might say that fair trade is not the only law on 
our statute books that limits unbridled, unfair competition. Take a look at 
the antitrust laws, the Robinson-Patman Act, the Federal Trade Commission 
Act, and many others. They definitely, like the fair-trade laws, curb certain 
types of unfair competition in order to promote fair competition and thus 
prevent the growth of monopoly power. I can understand that some don’t like 
to be fenced in. I can understand that some would prefer to do as they please 
even when what they please to do harms society. But the history of free 
peoples is the history of restraints on unbridled freedom in the interests of all. 

“I am for fair trade because I am for free enterprise. Once free enterprise 
ceases to be free, in the enlightened sense, and becomes cutthroat in operations, 
business very quickly transforms into monopoly, into a situation where 99 
percent of the people are forced to work for the other 1 percent. Such a con- 
dition would, obviously, last but a short time. Government would take over 
and we would have statism. 

“T am for fair trade because I believe in giving consumers the lowest economic 
prices, not bait prices on a few items and high prices on most other items. I 
suppose that mass production is the basic factor in bringing prices down and 
in raising the standard of living. But mass production doesn’t operate in a 
vacuum. It needs mass distribution. It needs thousands and hundreds of 
thousands of dealers, independent and chain, in great cities and small towns, 
to handle and sell to 155 million people the output of mass production. Most 
manufacturers of national brand products depend heavily for their mass dis- 
tribution on smaller stores across the Nation. Such manufacturers would see 
their sales decline if their distribution were concentrated only in the giant 
stores. Most smaller stores depend for their livelihood primarily on national 
brand products. The smaller merchant must make a profit on those items or 
go out of business. Predatory pricing practices by competitors—operations 
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in the red to eliminate competition—will kill off smaller merchants by depriv- 
ing them of their fair profit on the very items on which they depend for their 
livelihood. Loss of distributive outlets means declining sales for the manu- 
facturers and eventual higher prices for the consumers. 

“Let’s look at prices more closely. This is a favorite topic of fair-trade’s 
opponents, and it’s mine, too. Opponents have come to Washington with sup- 
posedly sensational disclosures that fair trade costs the American people some 
fanciful figure. How did they arrive at that figure? Simple enough. They 
shopped for certain merchandise in certain stores at certain times, picking out 
bait merchandise sold as ‘bargains.’ This they have labeled ‘surveys.’ They 
would have been unhappy if others had shopped the same stores at the same 
times for certain other merchandise, picking out the exceptionally high-profit 
items. Neither method constitutes a ‘survey’ by any standard that could com- 
mand anybody’s respect. 

“A. C. Nielsen Co. is a reputable independent research agency. They gather 
figures for the Nielsen Index—not to prove or disprove anything about fair 
trade. Upon request, they put their 1949 and 1951 price figures back in the 
IBM machines in order to ascertain what consumers in the 45 fair-trade States, 
taken as a whole, paid for a list of the best known national brand drug products, 
as compared with the price paid by consumers in the non-fair-trade States for 
the same products. Overall, in 1949, the consumer in the fair-trade States 
paid one-tenth of a cent less, on the average, per product than did her non- 
fair-trade sister. And in 1951, during a 6-months period, the fair-trade State 
consumer paid 1.4 cent less per product on the average, than the non-fair-trade 
consumer did. I can well understand why these acts reflecting scientific re- 
search have brought dismay to the opponents of fair trade. I can also under- 
stand why they have been flustered by the price behavior of drugstore products 
during the past dozen years. These products went up 16.4 percent in price 
since 1939; the Consumer Price Index of the Bureau of Labor Statistics shows 
an increase of 90.2 percent for the same period. 

“IT am for fair trade because I am against discrimination. The guiding prin- 
ciple of fair trade is resale price maintenance. This is called price fixing by 
opponents of fair trade who, however, studiously avoid pinning that opprobrious 
label on resale price maintenance having other legal frameworks. It is very 
significant to me that newspapers can run editorial lobbying campaigns, which 
they call crusades, against fair trade; yet, these same papers—and all news- 
papers and magazines—require their dealers to maintain consumer prices on 
their publications. Newspapers don‘t use fair trade because their legal per- 
mission for resale price maintenance is consignment selling. Nor do the oppon- 
ents of fair trade complain because resale price maintenance is practiced in 
the automobile industry and in many others through another legal framework 
called exclusive franchises. 

“No one calls them into question. They are used, as fair trade is used, to 
guard the value of a producer’s trademark and the stability of his distribution 
system against the havoc created by price wars. 

“Many manufacturers, however, cannot use these other methods of resale price 
maintenance because, in the interest of keeping prices down for the consumer, 
they sell through wholesalers and thousands of independent dealers. Their need 
for effective resale price maintenance is just as great as that of the producers 
who use the other legal methods; and the need of their distributors—the small- 
business men of America—is, if anything, even greater. It is sheer discrimination 
to deny all these people access to effective fair trade because it is resale price 
maintenance; and at the same time permit other producers to use other forms 
of resale price maintenance with complete equanimity. 

“Fair trade is to the small-business men what minimum wages and fair labor 
standards are to labor, and what price parity is to the farmer. Fair trade is a 
process which is designed to provide minimum compensation to the distributor 
for the handling of the products of labor and the farmer who by law are assured 
of minimum wages and costs of production. It is a process which seeks to afford 
equal opportunities for one to engage in the field of distribution without being 
subjected to the onslaught of sly and deceptive practices of a few giant resale 
price manipulators in the field. 

“Let us make no mistake about it. Our free enterprise cannot long endure 
if economic power is concentrated in relatively few hands. We must have large 
numbers of business firms, and we must make it possible for men to have a fair 
chance of success in business enterprise, if we are to avoid the statism about 
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which there is so much fear. Accordingly, the restoration of effective fair trade, 
as a bulwark for the preservation of our competitive business economy, should 
have the support of every American citizen who believes in free enterprise.” 

(8) Senator William Benton (Connecticut), one of the country’s leading adver- 
tising experts, on the Senate floor during debates, when the Senate considered the 
enactment of the McGuire Act, in a statement why fair trade benefits the whole 
economy, said : 

“Our economy is not merely one of producing at the lowest possible cost * * * 
Our economy also consists of very important techniques of selling, of promo- 
tion * * * The latter techniques, which have played such a large part in devel- 
oping the high standard of living in the United States, owe much of their 
development to the independent-business men who seek and find new, fresh, 
original angles by means of which they can compete with large businesses. 

“* * * T do not favor pampering the small-business man, and I do not wish to 
subsidize him * * * On the other hand, certainly we must not permit the small- 
business man to be ruthlessly put out of business by practices which develop 
monopolies * * * I ask the Senate whether it wishes to accelerate the trends 
toward monopoly and lack of widespread competition * * * if we fail to pass 
this bill, we gravely risk accelerating them, with consequent unfortunate and 
unhappy effects on the American economy and on the American people as a 
whole * * *,” 

(9) Charles Sawyer, as Secretary of Commerce, for himself and for the 
Department of Commerce, at the hearing in Congress on the enactment of 
the McGuire Act, issued the following statement : 

“Since a repeal of the Miller-Tydings amendment would nullify State fair- 
trade laws, the Department’s attitude regarding this amendment reasonably 
might be based on its view of the fair-trade laws themselves. And with 
reference to these State laws, since 45 States have enacted them, there seems 
to be a clear-cut matter of public policy, affecting 45 States, involved in sup- 
port or opposition to the Miller-Tydings amendment. 

“The same reasoning applies to the nonsigner clause typical to a State 
fair-trade law. In considering the wisdom of this clause, however, we must 
recognize that without the clause, fair-trade contracts in any State would be 
meaningless, because the firms who precipitate price wars are the very ones 
who would not sign the fair-trade contract. If all competitor retailers were 
not treated alike in this respect, the stage would be set for wide-open price 
wars in any State. In considering the nonsigner clause, therefore, we must 
conclude that without such a clause, fair-trade laws would be meaningless. 

“Since either of the above two features spells life or death for State fair- 
trade laws themselves, a decision for or against the Miller-Tydings amendment, 
or the nonsigner clause, must be made with due consideration of the values 
attached to this type of resale price maintenance law, and upon the basis of 
public policy with reference to fair-trade laws. 

“In contemplating policy regarding fair-trade laws, the following aspects are 
worthy of consideration : 

“These laws protect the capital investment of small retailers in inventories 
which have been purchased at prevailing market prices, in that the retailer 
is protected against killing price wars. Faced by predatory price cutting by 
powerful retail organizations, the small retailer must either sell his goods at 
a loss, or lose his trade to these competitors on the loss leader items and also 
lose the store traffic thus diverted to the price cutting stores for the purchase 
of such items. This result we believe is destructive of small-business enter- 
prise and constitutes a deception of the consuming public. 

“Price wars disappeared with a few exceptions, with the widespread accept- 
ance of fair-trade contract procedures, and the businesses of many small re- 
tailers were thus saved. 

“Studies have been made from time to time of the results of fair-trade laws 
on consumer prices. Those studies have been unconvincing in demonstrating 
the effect of these laws on prices. Some studies have shown tendencies toward 
higher prices. Other studies have shown that average prices are lower under 
fair-trade laws. It is known that in a great many neighborhood and other 
independent retail stores, prices on fair-trade products have been reduced 
as standard practice, because the fair-trade minimum price became a standard 
price in the trade and this price was lower than the price printed on labels 
which was the price formerly charged by these stores. Fair-trade prices are, 
in general, fair to the consumer and to the dealer, allowing the latter only a 
reasonable markup in order to cover his operating costs and nominal profit 
on his business investment. 
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“Opponents of fair-trade laws claim that monopolistic practices are thereby 
promoted. We know of no evidence which supports such a belief, and are of 
the opinon that opposition on this ground is based wholly on theory. It is our 
opinion, and we believe that opinion to be substantiated by the report of the 
Federal Trade Commission on Resale Price Maintenance (submitted to the Con- 
gress December 13, 1945), that ardent support for minimum resale prices is 
found in the ranks of small business, independent proprietors of corner drug- 
stores and similar retail establishments. These persons are the least likely to 
favor legislation encouraging the growth of monopolies in their field. Among 
others, those groups identified with monopolistic practices and tendencies, such 
as loss-leader selling to the deception of the public and to the benefit of their 
own competitive position in the market at the expense of small business, usually 
were opposed to fair-trade legislation. 

“The opposition to fair-trade laws comes from two principal sources: (1) 
Large distributing groups including chains and large department stores which 
have historically used price cutting to drive weaker competition out of the way, 
thus, in restraint of trade, attempting to create a monopoly in the field of retail- 
ing; (2) lawyers and economists, both in the Government and in private practice, 
who cite a violation of the economic principle of a free price based on supply and 
demand and theoretical harm resulting from such violations. Equally eminent 
practitioners, in Government and private practice, take a contrary view, citing 
favorable price and other economic results flowing from these laws. We believe 
that theory and practice must be separated when considering the merits of this 
type of legislation. 

“Price control is a practical, not theoretical problem. Price ceilings are at 
times necessary, and at other times, during buyers markets price floors are 
needed to prevent business chaos. 

“To condemn price control under the fair-trade laws is to close one’s eyes 
to other types of price control sponsored by manufacturers and producers 
without regard to fair-trade contracts. In a very substantial segment of busi- 
ness, represented by sales of automobiles, major appliances, home furnishings, 
and some lines of men’s clothing, resale prices are maintained by fear that the 
manufacturer will refuse to sell to the dealer in the event he violates the manu- 
facturer’s price policy. 

“There are other types of price maintenance in operation in this country 
without regard to fair-trade contracts. In one type merchandise is distributed 
through the retailer on a consignment basis. In this type of merchandising 
the manufacturer owns the retail stock and the retailer does not pay for it until 
it has been sold to the ultimate consumer. Obviously, under this system, the 
dealer has nothing to say about prices. He is merely an agent executing the 
orders of his principal.” 

(10) Justice Louis D. Brandeis, of the United States Supreme Court, on the 
subject matter of price cutting, Harper’s Weekly, November 15, 1913, said: 

“The competition attained by prohibiting the producer of a trademarked ar- 
ticle from maintaining his established price offers nothing substantial. Such 
competition is superficial merely. It is sporadic, temporary, delusive. It fails 
to protect the public where protection is needed. It is powerless to prevent the 
trust from fixing extortionate prices for its product. The great corporation with 
ample capital, a perfected organization and a large volume of business, can estab- 
lish its own agencies or sell direct to the consumer, and is in no danger of having 
its business destroyed by price cutting among retailers. But the prohibition of 
price maintenance imposes upon the small and independent producers a serious 
handicap. Some avenue of escape must be sought by them; and it may be 
found in combination. Independent manufacturers without the capital or the 
volume of business requisite for engaging alone in the retail trade will be apt 
to combine with existing chains of stores, or to join with other manufacturers 
similarly situated in establishing new chains of retail stores, through which to 
market their products direct to the consumers. The process of exterminating 
the small independent retailers already hard-pressed by capitalistic combina- 
tions—the mail-order houses, existing chains of stores, and the large department 
stores—would be greatly accelerated by such a movement. Already the dis- 
placement of the small, independent businessman by the huge corporation with 
its myriad of employees, its absentee ownership, and its financier control present 
a grave danger to our democracy. The social loss is great; and there is no eco- 
nomic gain. But the process of capitalizing free Americans is not an inevitable 
one. It is not even in accord with the natural law of business. It is largely 
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the result of unwise, manmade, privilege-creating law, which has stimulated 
existing tendencies to inequality instead of discouraging them. Shall we, under 
the guise of protecting competition, further foster monopoly by creating immunity 
for the price cutters? 

“Americans should be under no iliusions as to the value or effect of price 
cutting. It has been the most potent weapon of monopoly—a means of killing 
the small rival to which the great trusts have resorted most frequently. It is 
so simple, so effective. Farseeing organized capital secured by this means the 
cooperation of the shortsighted, unorganized consumer to his own undoing. 
Thoughtless or weak, he yields to the temptation of trifling immediate gain; 
and selling his birthright for a mess of pottage, becomes himself an instrument 
of monopoly.” 

In a statement before the House Committee on Interstate and Foreign Com- 
merce, January 9, 1915, on the subject of Evolution of Trading, Justice Brandeis 
said: 

“Every transaction by which you sell an article involves a trade. The old 
idea of bargaining was that one man got the better of another. A good bargain 
meant a transaction by which one had gotten something for less than it was worth. 
And all the haggling you find in oriental countries, and which you find to a cer- 
tain extent in every country, merely means that one fellow is trying to get the 
better of another. Under those conditions a bargain is an equation of two un- 
known quantities. The extreme of such bargaining was found in the era of barter 
when men did not have any fixed medium of exchange, where they traded one 
article for another. Each side had his article, neither knew what the other’s 
was worth, and they swapped. A great advance was made in the trade when 
money became the medium of exchange. Then you cut in half the uncertainties in 
bargaining. You knew what the money was worth, but you were still uncertain 
as to the whole value of the article purchased. We have become so accustomed 
to the fixed standard in money that trade is disrupted by any depreciation of the 
currency, or when as with irredeemable paper currency the value changes from 
day to day. Now, the tendency of development in trade is to eliminate uncer- 
tainties in value. 

“In order that the public may be free buyers there must be removed from the 
mind of the potential customer the thought that probably at some other store he 
could get that same article for less money. Every time a doubt crosses the mind 
of the potential purchaser the chance of selling him is lessened; each doubt re- 
duces the percentage of possible sales and the value of the reputation built up by 
effort and expensive publicity. The thought that perhaps if one went to some 
other store or waited until the next day he could get an article 1 cent or 10 cents 
cheaper defeats many a sale.” 

(11) Justice Oliver Wendell Holmes, of the United States Supreme Court, in 
his dissent opinion in The Miles Medical Co. v. Park & Sons (220 U. 8S. 373) said: 

“T cannot believe that in the long run the public will profit by this Court per- 
mitting knaves to cut reasonable prices for some ulterior purpose of their own and 
thus to impair, if not to destroy, the production and sale of articles which it is 
assumed it is desirable that the public should be able to get.” 

(12) Justice Wilson of the Illinois Supreme Court, in upholding the validity of 
the State’s fair trade act, said: 

“It is wholly immaterial whether the individual members of this court agree 
with the economic and social philosophy upon which the Fair Trade Act is estab- 
lished, and no duty rests upon us to pass upon the wisdom of the economic public 
policy which it declares. That function is wholly legislative. It is not a judicial 
function to lecture either the public or business. Neither is it within the prov- 
ince of the court to philosophize concerning economic conditions. In passing, 
however, we cannot help but note that many of the present legislative enactments, 
such as the Fair Trade Acts of New York, California, and Illinois, are resultants 
brought about because of the failure of the public, and particularly the business 
public, to observe those ethical principles which lie at the very foundation of fair 
dealing and business honesty. The shady efforts made by some to obtain an 
unfair advantage over others are not compatible with good citizenship nor in 
keeping with the best traditions of the law merchant as known at the common 
law. If public opinion cannot check these practices, then business can expect 
legislatures to attempt to remedy them.” 

(13) Congressman Wright Patman, chairman of the Select Small Business 
Committee in the House, speaking for the committee, before a congressional 
committee hearing on the McGuire Act, which was pending in Congress in 1951, 
said: 
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“The Select Committee on Small Business has studied carefully the argu- 
ments presented both by the advocates of fair trade and the opponents. It is 
impressed by the complexity of the problem and by the weight of evidence on 
both sides of the issue. The committee is convinced that deceitful and misleading 
price cutting is not in the public interest and that small-business enterprises in 
particular need protection against loss leader and similar unfair business 
practices. It believes the Senate should retain jurisdiction over retail trade prac- 
tices and that Congress should make it possible to enforce fair-trade contracts 
in interstate commerce.” 

(14) Congressman Chet Holifield of California during the floor debates in the 
House of Representatives, when the McGuire Act was considered, on the subject, 
and effect of the so-called nonsigner clause uniformly contained in the 45 State 
fair trade acts, said: 

“Unless the nonsigner clause is made applicable, there is no such thing as 
fair trade. The basic reason for that is that the manufacturer cannot control 
the merchandise once it leaves the point of the primary purchaser. When it 
goes to the secondary or third purchaser or retailer or distributor of that 
merchandise, and the manufacturer tries to control it, he becomes guilty of 
conspiracy under the antitrust law. For that reason, the nonsigner clause must 
be put in the bill. It is a recognition of the principle of fairness between the 
manufacturer of an article and the retailer. Other handlers, whether on the 
wholesaler, jobber, or retail level of business, must respect that basic principle 
of fairness. * * * 

“That we are here today debating the merits of the McGuire bill, H. R. 5767, 
is dramatic evidence of the crucial importance of the so-called nonsigner clause 
of the fair-trade structures of 45 States. 

“What does the so-called nonsigner clause, uniformly contained in all the 
45 State fair-trade laws, provide? Briefly it states: 

“*Willfully and knowingly advertising, offering for sale or selling any com- 
modity at less than the price stipulated in any contract entered into pursuant 
to the provision of section 1 of this act, whether the person so advertising, 
offering for sale, or selling is or is not a party to such contract, is unfair com- 
petition and is actionable at the suit of any person damaged thereby.’ 

“The nonsigner clause came into being in 1933. It will be recalled that Cali- 
fornia enacted the first State fair-trade law in 1931. It contained no nonsigner 
clause. The act proved completely ineffective in restraining the unfair com- 
petition at which it was aimed because the very persons most likely to engage 
in predatory pricing practices were, and are, precisely the persons who would 
not sign a fair-trade contract. After 2 years of frustrating experience, the 
Cailfornia Legislature amended its fair-trade act by adding the famous non- 
signer section which I have quoted. 

“The nonsigner clause: A policy against unfair competition 

“You will note that the nonsigner clause establishes and enunciates a policy 
against unfair competition, insofar as the State is concerned. That policy is 
made applicable to all, rather than to a selected group. It applies to signers of 
fair-trade contracts, obviously, because these persons have full knowledge of the 
existence of such contract and of its terms as regards minimum resale price. 
It applies to nonsigners only when they have similar knowledge because the 
clause specifically states ‘willfully and knowingly advertising, offering for sale 
or selling,’ and so forth. In short we are dealing here with a system of fair 
competition on a statewide basis as elaborated in a State fair-trade act. The 
fair-trade contract is not the system; rather it is the means by which the system 
is put into operation. In this respect, the fair-trade contract is not unlike the 
electric light switch which is, obviously, not the electrical system but merely 
the means for starting the system. 

“Legally this provision has been adjudicated and held valid in 16 State 
supreme courts, as well as the Supreme Court of the United States. The gist 
of all these decisions is to the effect that the so-called nonsigner clause is an 
appropriate and constitutional means to that perfectly legitimate end; namely, 
a means of avoiding the spread of unfair methods of competition in the market 
place. Even in the Schwegmann decision in 1951, the United States Supreme 
Court did not invalidate the so-called nonsigner clause in the State fair-trade 
laws. It held that the Miller-Tydings Act did not by express language embrace 
the nonsigner clause as an exemption from the Sherman Act, when transactions 
with respect thereto involve interstate commerce. 
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“The nonsigner clause is the heart of the State fair-trade laws. Without it, 
fair trade—as the experience since last May amply shows—is a weak instrument. 
Without it, fair trade cannot operate effectively within the 45 States which have 
enacted fair-trade laws. 


“The nonsigner clause and interstate commerce 


“It has been asked whether fair trade can operate in interstate commerce 
without the nonsigner clause. The fact that we are here today shows that with 
a few exceptions, it cannot. In certain cases it can and it does. The manu- 
facturer who sells direct to retailers can refuse to sell to any retailer who refuses 
to sign a fair-trade contract of the manufacturer. In such cases, retailers known 
for predatory pricing practices have signed fair-trade contracts since the Schweg- 
mann decision in order to be able to stock and sell the manufacturer’s trade- 
marked merchandise. 

“Most manufacturers, however, sell through wholesalers as well as direct. 
These manufacturers may refuse to sell retailers who refuse to sign fair-trade 
contracts but they may not, under penalty of law, require wholesalers to refuse to 
sell retailers who will not sign fair-trade contracts. Such requirements on the 
part of manufacturers would be regarded as being in violation of the Federal 
antitrust laws because it involves conspiracy. Accordingly, any retailer who 
refuses to sign a fair-trade contract can obtain the merchandise of any man- 
ufacturer who distributes through wholesalers ; and he can sell such merchandise 
as much below the minimum fair-trade price as he chooses, provided only that 
interstate commerce is involved. 

“Conceivably, one method by which manufacturers could continue to sell 
through wholesalers would be to sell on a consignment basis. Thus the whole- 
saler would become the manufacturer’s agent and would legally be in a position 
to respond to the manufacturer’s requirement that sales be made only to those 
retailers who would sign a fair-trade contract. Another suggested method would 
be for the manufacturer to domicile in every fair-trade State and thereafter 
contend in court that all sales made by him within that State were intrastate 
sales. But for the vast majority of manufacturers these suggestions are im- 
practical and uneconomic, and represent no realistic alternatives at all. 

“The testimony before the Interstate and Foreign Commerce Committee dis- 
closes that manufacturers are seeking to find a way out of this situation. They 
are still trying to protect the good name of their products against the ravaging 
damages of unfair competition. The case of Schick razors was cited in the testi- 
mony as an illustration of how the predatory pricing retailer could be brought to 
respect fair-trade prices. It is a case of tragic irony for small business. Schick 
razors, priced at $27.50, were sold in the New York area for as little as $6.99. 
Small retailers could no longer afford to take the losses which such sales prices 
involved; they put Schick razors under the counter. Schick was hurt. It did 
something about it. Schick decided to sell direct to retailers in the New York 
area. It notified wholesalers that it would no longer distribute through them 
in that area. And Schick decided that it would sell only to those retailers who 
would sign a fair-trade contract. Unfortunately for small business, Schick had 
neither the sales organization nor the distribution facilities to cover all its dis- 
tributors in the New York area; so it concentrated only on the larger distribu- 
tors, including the very distributors, the big, predatory-pricing retailers who had 
put Schick in a mess in the first place. So you see, these big retailers got more 
and more volume which they sold at fair-trade prices, while the poor, little re- 
tailers—the storekeepers who had respected Schick’s fair-trade prices—got 
frozen out entirely. No fault of Schick’s mind you. They could not do any- 
thing else in the circumstances. 

“What is true of Schick is true of other manufacturers. Those who have sold 
through wholesalers—and they are in the great majority—have done so because 
it was more economical for them, their retailers and the ultimate consumers to 
operate in this manner. Wholesaling obviously serves a most useful and im- 
portant function in the logistics of the American economy, else it could not have 
grown to its present stature. To eliminate it piece by piece so that manufacturers 
can be in a position to refuse to sell retailers whose pricing practices would dam- 
age the good will of their products, is likewise folly and calamity. 

“No, the nonsigner clause does not dragoon the unwilling into a fair-trade sys- 
tem. No fair-trade law requires a retailer to stock anybody’s merchandise, nor 
does any fair-trade law require a consumer to buy anybody’s merchandise. But 
the nonsigner clause does make every retailer who stocks fair-traded merchandise 
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responsive and responsible to the State’s policy of unfair competition. And it 
avoids the necessity of doing a merchandising ring-around-the-rosie, with the 
disastrous consequences that must ensue. 

(15) Congressman John A. McGuire (Connecticut), author of the McGuire 
Act, upon signing of the bill by President Harry S. Truman, said : 

“The President’s signature on the McGuire bill to restore the State fair-trade 
laws is a significant victory for small business in America and for the principle 
of fair competition. The McGuire Act is a concrete recognition that the little 
fellow has a right to fair play in the market place and a chance to compete with 
the giants. 

“It is also a recognition that fair play over the counter benefits consumers and 
the whole economy. An America where small business can be trampled to 
death by unfair competition is not the kind of America we want. 

“The McGuire Act, which passed the House and Senate by overwhelming ma- 
jorities, restores the heart of the State fair-trade laws—the nonsigner clause— 
which was knocked out on a technicality by the Schwegmann decision of the 
United States Supreme Court. The nonsigner clause constitutes the very foun- 
dation of the system to restrain unfair competition which has been enacted by 
45 State legislatures since 1931. 

“The McGuire Act will also make it impossible for irresponsible retailers to 
defy the State fair-trade laws by the simple expedient of selling across State 
boundaries. This situation, which had arisen as a result of the Wentling de- 
cision of the Third United States Circuit Court of Appeals, could have con- 
verted American retailing into a catalog house jungle. 

“In Congress I have consistently worked for legislation which is in both the 
short-term and long-term interest of organized labor, of the farmer and the 
consumer. I have been convinced, by fair trade’s 20-year record of performance 
in resisting inflation and stabilizing distribution, that these laws serve not only 
small business but all segments of the national economy. I am confident that 
fair trade’s continuing performance will measure up as a force for fair com- 
petition in our dynamic free-enterprise society, as it has done for two decades.” 

(16) Professor Seligman in Seligman & Love (book) entitled “Price Cutting 
and Price Maintenance” (1932) on the effect of loss-leaders selling said: 

“Having thus cleared the ground for the conception of true competition and 
for the benefits which accrue from the competitive process, we are now prepared 
to consider the concept of pseudocompetition. 

“Pseudocompetition, as distinct from real competition, partakes of the char- 
acteristics either of the brute struggle or of the sporting rivalry. So-called 
cutthroat competition is not true competition; it is brute competition. In the 
first place, the avowed object of cutthroat competition is to cut the throat of 
the competitor. True competition permits the competitor still to compete and 
to do his best, for who knows when the temporarily unsuccessful competitor, 
may not, through a turn of fortune, a new invention, or any other conjuncture 
of events, become the successful competitor? Cutthroat competition is designed, 
on the other hand, to remove the rival entirely from the arena in order that 
the successful competitor may remain in control. Cutthroat competition re- 
sults in monopoly. The temporary benefit to the consumer from the reduction 
in price will in the end be more than outweighed by the evils of monopoly. 
Cutthroat competition, therefore, is pseudocompetition, not real competition. 

“While certain classes of department and chain stores have flourished, re- 
tailing business as a whole has been reduced to an unprofitable basis, and price 
cutting has helped to degrade it to its present level. Although the situation 
differs as between city and country, the general result has been the growth of 
marked dissatisfaction on the part of the retailers as a class. Many are forced 
into the system of price cutting against their own desires. They are compelled 
to do what their competitors do, even though the competition seems to them 
unfair and uneconomical. Price cutting, in other words, benefits some retailers, 
but injures others. To retailers as a whole, the gains to a few are dearly pur- 
chased by the losses to the many. 

“We conclude, accordingly, that apart from the particular form it may assume, 
the general principle of resale price maintenance is legitimate. That type of 
price cutting which we have studied in this volume is a form of unfair com- 
petition; price maintenance is a step toward fair competition. It is economi- 
cally defensible, and, therefore, ethically desirable. The adoption of resale 
price maintenance as a general principle will mean on the whole a step forward 
in American business life.” 
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(17) Dean Gordon Siefkin, professor of economics and dean of the School 
of Business Administration of Emory University, in an article entitled “Economic 
Aspects of Resale Price Maintenance,” on the subject matter of orderly markets, 
consumer confidence, and price cutting, said: 

“Our entire modern market structure and system of mass production and 
distribution is closely related to the goodwill and reputation which firms estab- 
lish and to the confidence which consumers come to place in the trademark 
as evidence of the quality and worth of products. Modern techniques and 
processes of production and the very complicated nature of some popular con- 
sumer items make it impossible for the consumer himself to know or to secure 
understandable information in all cases concerning the quality of the goods he 
buys. Production for national markets which has made for large output and 
lower prices eliminates the personal artisan-customer relationship and the con- 
fidence which was built on such personal acquaintanceship in the days when 
production was almost entirely for local use. 

“Once it is recognized that the quality of certain types of items may be asso- 
ciated with price and that a manufacturer can establish for his brand such 
a price-quality relationship in the minds of consumers through the type of 
appeal he adopts in promoting his brand, it is not difficult to conceive of situations 
in which price cutting may reduce the total volume of the sales because of 
consumer uncertainty concerning quality of the brand. In the case of a branded 
item whose standard price is well known or which consumers consider to be of 
such good quality that it ordinarily is not the subject of price bickering, price 
cutting and the quoting of different prices in different retail outlets may cause 
the consumer to lose confidence in his ability to judge its worth. He may come 
to feel that there is no way of knowing whether the brand is still a good buy 
or not. 

“In addition to consumer uncertainties concerning quality which may reduce 
total volume of sales as a result of price cutting of the brand, there are other 
ways in which volume may suffer when a uniform sale price is not maintained 
on an item. Volume of sales may depend on the brand being available at a 
great number of retail establishments. Price cutting on the brand by one 
retailer may lead others to discontinue stocking the item, or to concentrate their 
energies on selling a private brand or some other nationally advertised brand 
which has not been subjected to the price-cutting treatment. 

“If one product in a manufacturer’s line has been established in the con- 
fidence of the consumer in such a way that its reputation for quality suffers 
as a result of price cutting, other products in the line may also feel the impact 
of such price cutting, even though their prices are maintained. Consumer doubt 
concerning the quality of an item which has been submitted to price cutting may 
cause doubt to arise concerning the quality of other products bearing the same 
trademark. Thus, the manufacturer’s general reputation and goodwill may 
become involved.” 

(18) Mr. Toulmin, in Toulmin Trade Agreements and the Antitrust Law 
(1937) at page 153, concerning resale price maintenance, said : 

“There is nothing immoral in resale price maintenance. It is one of those 
policies that happen to be arbitrarily prohibited by the Government. The whole 
foundation of trade is in maintaining stabilized prices. While it may be to 
the temporary advantage of a department store to increase its own sales of un- 
branded merchandise by using trademarked merchandise as a leader at a cut 
price, yet the ultimate repercussions on commerce are of the most serious 
character. This has resulted in grave injury to the development of trade- 
marked merchandise upon which the country’s commercial scheme of doing 
business has been largely founded. 

“Trademark merchandising means merchandise that is extensively adver- 
tised, and being extensively advertised, must live up to high quality. There 
must be quantity production to support the expenditure of advertising with a 
correspondingly relatively low but stabilized price. This gives labor steady 
and gainful employment, results in large purchasing power and places the 
stamp of identification of the trademark of the manufacturer on the goods with 
the resulting requirements of integrity of production and honor in selling for 
public protection. To permit for ultimate distribution of such merchandise to 
wreck the entire foundation of this business structure for a temporary personal 
profit is a shortsighted policy that should be condemned and prohibited in the 
strongest terms.” 
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(19) Harry D. Mims, author of Unfair Competition and Trademarks, cor- 
relating the fact that laws prohibiting larceny protect the manufacturer against 
the theft of his physical property, as do fair-trade laws, protect the manufacturer 
against the theft of perhaps his most valuable asset, though intangible—his 
goodwill represented by the trademark—on trademarks, said: 

“There is nothing marvelous or mysterious about it. When an individual 
or a firm or a corporation has gone on for an unbroken series of years conduct- 
ing a particular business; and has been so scrupulous in fulfilling every obliga- 
tion, so careful in maintaining the standards of the goods dealt in, so absolutely 
honest and fair in all business dealings that customers of the concern have 
become convinced that their experience in the future will be as satisfactory as 
it has been in the past, while such customers’ good report of their own exper- 
ience tends continually to bring new customers to the same concern, there has 
been produced an element of value quite as important—in some cases, perhaps, 
far more important—than the plant or machinery with which the business is 
earried on. That it is property is abundantly settled by authority and indeed 
is not disputed. * * * 

“Goodwill cannot be seen or felt, measured or weighed. Yet, since it has 
value and is bought and sold, it must be and is represented, recognized, and 
identified by symbols. Names are such symbols; brands and trade insignia also. 
The friendship and affection of the public for a public servant is expressed by 
use of his name. So also of the popularity and good repute of a business house; 
it is expressed by reference to, or use of its name, its trademarks and its trade 
symbols. 

“Mr. Justice Holmes while on the Massachusetts bench referred to the good- 
will attaching to a zither of peculiar construction. The public, he said, desired 
zithers of this particular construction or design. That was a goodwill attaching 
to all instruments of this design. There was, however, another goodwill in- 
volved, i. e., that of the maker. His comment was this: ‘* * * the instrument 
sold is made as it is, partly at least, because of a supposed or established desire 
of the public for instruments in that form. The defendant has the right to get 
the benefit of that desire even if created by the plaintiff. The only thing it has 
not the right to steal is the goodwill attached to the plaintiff's personality, the 
benefit of the public’s desire to have goods made by the plaintiff.’ ” 

(20) Mr. Fred Lazarus, president of Federated Department Stores, Inc., as 
quoted by Retailing Daily, June 7, 1951, concerning New York price wars after 
the United States Supreme Court decision in the Schwegmann case, said: 

“Merchants have been disturbed by the rise of prices since Korea, but the 
present price war only affects the price structure of a relatively small percentage 
of the items carried in a department store.’ 

“*The current situation,’ he said, ‘is actually a result of an attempt to lead the 
public into believing that prices in one store are generally lower than in other 
stores. This just isn’t so.’ 

“Describing briefly what actually happened last week, Mr. Lazarus said that 
the ‘general publicity suggested to the public that prices were being cut right and 
left, whereas in reality reductions represented only a comparative handful out 
of the hundreds and thousands of items normally carried.’ 

“ ‘Retailers had hoped loss-leader selling was a relic of the past decades,’ he 
said, ‘and would remain in the discard. For such selling is a destructive kind of 
merchandising. It hits tens of thousands of small retailers who perform a real 
service to their communities as distributors of the very merchandise being used 
as loss leaders.’ 

“Tt injures those unfortunate manufacturers who ultimately lose their market 
because their products are footballed. The public knows that no store can stay 
in business and sell its merchandise below cost, unless it subsidizes these loss- 
leaders sale with profits from other merchandise.’ ” 

(21) Mr. Edward Davidson, chairman of the board of Bloomingdale’s at the 
time of the general price wars, said to have been started by Macy’s of New York 
as a result of the Schwegmann decision, said, as quoted in the New York Herald 
Tribune June 3, 1951: 

“It hasn’t taken long for retailers to realize that Macy’s had no intention of 
broad general price cutting but merely picked a group of famous names and 
miscellaneous items for their publicity to give the impression that everything 
was now cheaper.” 

(22) Mr. Louis Broido, executive vice president of Gimbel’s of New York City 
as quoted by the New York Herald Tribune, June 3, 1951, said: 
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“The present price war on a limited number of items is purely the result of 
one store’s effort to maintain a claim of a so-called underselling price policy. 
This policy as everyone knows is impossible of fulfillment. 

“However, claims for it continue to be made. The Supreme Court decision 
gave opportunity to again impress upon the public this misleading claim. The 
war is the result of an effort to make a showing on a limited number of items 
sold even at a loss so as to obscure from the public mind the fact that every day 
in many other stores hundreds of thousands of items of merchandise are con- 
tinuously sold at prices as low or lower. 

“The plain fact is that in a free economy like ours nobody can continuously 
undersell everybody else on everything by 6 percent or 60 percent while render- 
ing equivalent services, and anyone who claims he can or does is doing some- 
thing which every thinking person knows just isn’t true.” 

(23) KE. Allen Newcomb, late executive secretary of the National Wholesale 
eaeetael Association (NWDA), on the purpose and effect of the fair-trade 
aws, said: 

“The fair-trade laws will only stay on the statute books as long as they are 
in the best public interest. We must understand our original premise that it is 
basically and fundamentally an American right to own property and to protect 
that property. We can go further and repeat. It is established as public policy 
that we should protect the copyright owner, the trademark owner, and the 
patent owner through suitable laws. It is unquestionably true that this pro- 
tection given to these persons has in large part been the stimulus to the adver- 
tising and merchandising programs carried on by industry in this country. 
These tremendous promotions of advertised brands have been most important 
as a motivating force in bringing America to the position it now holds in terms 
of standard of living and power. We know that brands and trade names and 
advertising have helped make America the great country it is. 

“In any consideration of the fair-trade laws in the light of their effect on 
publie policy, we should consider just what are the basic ingredients for the 
success of any product. A product that is going to be successful must give the 
consumer utility at a price he can afford to pay. Further, this price must be 
high enough to afford a margin of profit to cover the average efficient retailer, 
and a margin of profit to cover the average efficient wholesaler, and still leave 
enough for the manufacturer to cover manufacturing costs and his promotional 
costs and leave him a reasonable profit. A product that won’t stand up under 
those circumstances is wrong somewhere and its failure should not be blamed 
on the fair-trade laws.” 

(24) Dr. John W. Dargavel, executive secretary of the National Association 
of Retail Druggists (NARD), in a recent speech on fair-trade legislation, said: 

“Small business needs legalized price maintenance on identified merchandise 
in order to survive. The supporters of resale price maintenance as embodied in 
the State fair-trade laws include thousands of manufacturers, many of them 
small, whose national-brand products account for about 5 percent of the total 
United States retail sales. They include the vast majority of this country’s 
1,770,000 retailers plus many thousands of wholesalers—who add up to make 
the backbone of small business. 

“Legalized resale price maintenance guards the public against deceit in mer- 
chandising because it operates only through brand competition in the market 
place in the sale of standard-quality products. It affords the consumer free 
choice of articles of standard value at competitive prices. Under this system 
the American consumers can shop with confidence in getting fair value in big 
and little stores, in villages as well as in great cities, in neighborhoods as well 
as on Main Street. It protects the consumer from deliberate deception of 
price cutters who use loss leaders to build up a phony bargain psychology and 
which they place on unknown goods for which the consumer has no yardstick 
of value. The bait-pricing practices of unfair retailers are operated on the 
basis of deceit and lurist tactics to attract customers to their establishment 
without benefit to the customer. Such retailers are not philanthropists oper- 
ating at a loss although they would like to make the public believe they are. 
Such price-juggling tactics not only deceive the public, but destroy the good 
reputation of its competitors and the good reputation and integrity of trademark 
owners’ products. It is this tolerated unfair method of competition which de- 
stroys small business in America. 

“The public, through its representatives in the legislatures and in Congress, 
has never hesitated to put curbs on competition which it regards as unfair 
and monopolistic. The antitrust laws, and many other State and Federal stat- 








458 FAIR TRADE 


utes which curb unfair methods of competition, are enacted in order to promote 
fair and free competition in the market place. The State fair-trade laws en- 
acted in the 45 out of 48 States in the Union, which provide for vertical resale 
price maintenance, are intended to curb relentless, preditory, and fraudulent 
practices in the sale of identified merchandise. They are designed to restrain 
unfair competition which invariably leads to the concentration of retailing in 
few hands—to monopoly. These laws operate as a code of live-and-let-live 
business ethics; they preserve independent retailers as the backbone of our 
distribution system, which, in turn, is the backbone of our free enterprise; 
that make possible the efficiencies and economies of mass production which 
can only function with the support of a mass-distribution system—a network 
of stores, big, medium, and small reaching a vast market with the goods from 
the assembly line. They provide an economic bulwark in the survival of the 
independent retailers and in addition it has been demonstrated that there laws 
are in harmony with the interest of the general consumers. These laws help 
to preserve the American dream—the right to work for oneself—which is one 
of our most cherished rights and a symbol of freedom—to hold aloft against 
totalitarian or Communist oppression. 

“For these reasons I maintain that small business needs legalized resale price 
maintenance on identified merchandise in order that it may survive.” 

(25) Bernard A. Graham, president of Sunbeam Corp., a national manufacturer 
of widely distributed electric appliances, before a congressional committee con- 
sidering enactment of the McGuire Act, on the subjects of Manufacturing and 
Selling on a Mass Production Basis, and on the Importance of Pricing and Dis- 
tributing Merchandise on the Basis of Average Cost of Doing Business, respec- 
tively, said: 

“Mass production plus mass distribution, then, is a very great benefit to the 
American consumer; without it he would not enjoy the superior standard of 
living which only this country has developed. While engineers and planners can 
readily devise efficient mass-production techniques, unless the products of the 
assembly lines are sold in sufficient quantities, it is all unavailing. 

“Therefore, in the last analysis, it is only continuous mass sales on a nationwide 
basis which make efficient mass production possible. In order to obtain such 
sales tens of thousands of reailers must be willing simultaneously to stock, sell, 
and reorder our appliances. Thus, no matter whether an item is or is not 
attractive to customers, it will not be brought into the stores for the customers 
to purchase unless the retailer is willing to invest his money in stocking and 
selling the products. This is the entire crux of fair trade; the retailers abso- 
lutely will not continuously stock, reorder, and offer for sale our products, or the 
products of any other manufacturer, unless he has reasonable expectations of 
reselling them to the customers at a profit. 

“If the retailer feels that price cutters will make it impossible for him to 
sell at a profit, he will refuse to stock and sell the item. 

“If the retailer has been selling them items at a profit, and then loss-leader 
operators or discount houses begin to drive the price below the point where he can 
make a profit, he will gradually cease to order from our wholesale distributors 
and will in the course of time completely close out his inventory, and then refuse 
to reorder. This means diminished sales at the factory; it means curtailing 
and cutting down the mass-production lines, and eventually the cheapening of the 
product, or driving it completely from the market. 

“T want to stress particularly the average dealer. 

“All American enterprise, under the capitalistic system, is based on past actual 
average experience, present actual average cost and market performance, and 
future average expectations. 

“This contrasts to a socialistic economy where present production is scheduled 
on what some particular planner who happens to be in power at the moment 
thinks ought to be good for the people. Since the people have to take his planned 
future, whether they like it or not (because there is no alternative), the planner 
doesn’t worry about careful computation of average market expectations. (In 
fact the last few years demonstrate that the planners somehow always miscal- 
culate.) 

“All enterprisers under the capitalistic system who produce quantities of goods 
for the market must first appraise the range of expectancies of that market 
and come up with an average expectancy. The manufacturer who naively bases 
his calculations upon the most optimistic market behavior which might be ex- 
pected, must eventually fail. The manufacturer who bases his calculations upon 








FAIR TRADE 459 


the most pessimistic view of what the market might do will, in the long run, 
necessarily face a diminishing business, and eventually he, too, will fail. 

“I cannot emphasize this enough, because all successful businesses in this 
country are based on the fact that their management has successfully calculated 
the average expectancy of the market and they have done at least as well or 
better than such average. 

“In making his calculations as to what the average expectancy might be, the 
businessman carefully tabulates the actual average experience of the past. 

“This is fundamental. As a matter of fact, we at Sunbeam daily analyze what 
is currently happening in our sales, compared with what happened in sales for 
comparable periods in previous weeks, months, years, and marketing seasons, 
and we correlate this with advertising or sales-promotional plans, labor and 
material costs, and other items, and from this data attempt to predict what can 
be reasonably expected as an average market expectancy in the immediate 
future. 

“I am trying to make the point that the actual economic behavior of free 
American business is first, last, and always based on calculations of average 
experience and average probabilities. 

“The fundamenal of our selling problem is that the average dealer will not offer 
our product to the consumer unless the retail price is set at a point to cover the 
average retailers’ cost of doing business at a profit. 

“Fair-trade prices which we establish are based precisely upon our knowledge 
of what the average cost of doing business is for the average dealer. 

“We freely concede that there are some very high cost and inefficient retailers 
(or, as the Federal Trade Commission says, marginal retailers) at one end of 
the scale, and we know that at the bottom end of the scale there are a few 
exceptionally efficient retailers, but they are mostly retail sweatshop operators 
who either do not know their costs or deliberately operate under sweatshop or 
parasitical conditions. 

“We do not base, and no American businessman (unless he has a monopoly) 
can or does base his market expectancy and pricing policies upon the extremes; he 
must and does base his economic conduct upon the averages. 

“All of the pseudoeconomists who attack fair trade, and the Federal Trade 
Commission, which should know better, and the various departments of the 
Government, which, for reasons difficult to comprehend, oppose fair trade under 
the pretense that they are thus conferring a benefit upon the consumer, studiously 
ignore and have failed to make any genuine study into the actual average cost 
of doing a retail business.” 

(26) John W. Anderson, a prominent manufacturer of trademarked products 
and as president of the American Fair Trade Council, at a hearing before the 
Senate Interstate Foreign Commerce Committee, when it considered the enact- 
ment of the McGuire Act, in his statement, said: 

“It is of prime importance that we do not neglect the fact that only by re- 
lating price to quality can the value of a product to the consumer be determined 
in comparison with values offered by competing products. This is an incon- 
trovertible statement of a fact apparently screened deliberately by all manner 
of people and interests who for one reason or another would destroy fair trade. 

“The formula for cutting prices attractively on popular, trademarked products, 
to lure customers from competitive stores, brings the popular product into 
disrepute with the public. Those many-times-more-numerous merchants who 
offer the product reasonably at its established prices are made to look like 
robbers to their customers—who desert them and divert their cash to the lurist- 
retailer. The injured retailers naturally withdraw their patronage from the 
victimized product, and the manufacturer and his workers suffer accordingly. 

“We have been through that and we know in our business time after time, 
before fair trade came along. 

“The story of public reaction to cut-price lures has been told so often—and 
ignored so professionally—that it savors a bit of monotony in the retelling. But 
it must be told, and retold, as a significant phase of an economic development, 
now the subject of controversy which, if ignored by our Congress in this emer- 
gency, it is feared by many may easily precipitate a serious chain reaction 
of unemployment. As fountainheads of production and employment subside, 
with them subside the sources of taxation. Any serious impairment of the 
operative position of resellers restricts employment at resale levels. Restrictive 
reactions upon the manufacturer follow promptly and with devastating certainty. 

“The willful prostitution of the goodwill of the manufacturer, by the retail 
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lurist seeking store traffic normally moving to his competitors, in the light of the 
deplorable consequences suffered by innocent people at so many level, it is felt 
should be held to public scorn. A reseller who hijacks a truckload of a manu- 
facturer’s trademarked products goes to jail if they catch him. A retailer who 
hijacks that manufacturer’s most valuable property—which is the well-earned 
confidence of the consumer in that manufacturer’s trademark—goes to the coun- 
try club and struts his stuff—and employs others to fabricate economic theories 
to justify his conduct.” 

(27) Ed Wimmer, president of Forward America, Publishing Guild and in 
his well-documented statement before a congressional committee engaged in the 
study of monopoliy power, in 1952, on the subject of the effect of the State fair- 
trade laws, among other things said: 

“If the Congress fails to take note of these things, and weigh carefully all 
the great principles involved in the fight for decent and fair competition, I am 
afraid that Bishop Sheen’s declaration that ‘capitalism has nothing more to 
offer the average man than socialism offers,’ and the resolution of 49 Protestant 
organizations calling for a system of ‘controlled capitalism,’ may find wide 
acceptance. 

“TI tell you, gentlemen, the fruits of gangsterism inthe market place in the form 
of false bargains ut the retail counter, is going to mean frustration for our youth 
and our veterans and, ultimately, some from of government other than the 
kind which is now permitting hearing on whether or not a little guy can look 
to those whom he elects for the protection of his rights. I think that when the 
United States Supreme Court upheld the fair-trade laws in 1936, the Justices 
realized that when a predatory power is loose in the market place, and when 
that predatory power cannot be controlled at the local level, then the Federal 
Government must step in and protect with laws the weaker competitor, and the 
people generally, from the misuse of power. We did not put the big lumber 
mills out of business when we restricted them from destroying our forests by 
limiting their cut, and by forcing them to support reforestation. If we had not 
halted the wanton destruction of our forests, there would be no redwoods to 
hold up spellbound today, and the mighty oak would have virtually disappeared. 

“We do not say that a man cannot go hunting or fishing, but we limit the 
wild game he can bag and the number and size of fish he can take from our lakes 
and streams. If we did not do this, there would be no wild game, and fish would 
be caught by the millions just for the sport of catching them. I wonder if there 
would be any Indians left in this country if we had not given them some pro- 
tection from their exploiters. Is not the preservation of opportunities for our 
boys and girls as important as the preservation of wildlife and the safeguarding 
of our Indians? 

“At this point I would like to offer a statement by Merryle S. Rukeyser, colum- 
nist and commentator, which I believe is extremely pertinent to the problem at 
hand: 

“*Tt should be kept in mind that the expansion of the service occupations has 
been the means by which our American economic society has prevented labor- 
saving machinery from narrowing total job opportunities. This should be kept 
in mind when there is amateur crying over the alleged high cost of distribtuion. 
Distribution, including advertising, selling, and merchandising, constitutes a way 
of life for a growing ratio of the population. Likewise, somewhat expensive dis- 
tribution is therefore necessary to be able to achieve the great economies of mass 
production. No industrial society can long endure which does not provide human 
opportunity as well as desirable merchandise. One man’s wages are the means 
of payment for buying the other fellow’s products. It is helpful to all groups to 
try to dissect objectively the economic forces at work which govern employ- 
ment opportunities.’ 

“Gentlemen, I say that if we are going to have and maintain a system of 
widespread, independent ownership of farm, home, and business enterprise, 
wherever practical and possible; that if we are going to maintain a system that 
will offer the greatest number of people possible an opportunity to participate 
as independent individuals in the production and distribution of goods and serv- 
ives, then we must do whatever is necessary to maintain a society based on the 
idea of developing a maximum of individual enterprises with a minimum of 
power in the hands of the few. There is no other antidote, no other antithesis to 
communism, and it all goes back to Thomas Jefferson’s statement, that ‘it is 
not to the advantage of a republic that a few should control the many, when 
nature has scattered talents through the conditions of men.’ 
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“If the Congress fails to take every step possible in the direction of opening up 
opportunities for our people to develop and exercise their talents—and that 
means that beginners must be able to enter any field and be protected from 
forces with which no individual can cope—then we are not going to change the 
attitude of our young people who believe that security lies only in the biggest 
corporations and in Government work. And I say that those things for which 
our Armed Forces are offering their lives today will be gone with the wind. 
The passage of a fair-trade bill, worthy of the name, is not in itself going to 
guarantee fair competition, but I honestly believe that its passage would give 
hope to many small-business men who are now on the ragged edge of bankruptcy 
and would encourage many others to venture into the market place. 

“Passage of a fair-trade law, and I repeat, worthy of its name, would prohibit 
ohe person from destroying another’s prosperity ; would prohibit the price cutter 
from liquidating the legitimate merchant’s investments, the jobs of his employ- 
ees, and, of interest to you gentlemen of the committee, would prohibit the price 
cutter from destroying other people’s ability to pay taxes. 

“Justice Barton, of the Wisconsin Supreme Court, recently stated: 

“‘The police power, which is about all the power that sovereign government 
has, aside from its power to eminent domain and taxation, is not limited to pro- 
tection of public health, morals, and safety; it extends also, to economic needs.’ 

“Fair competition is an economic need in this country, and if everything 
possible is not done to preserve it—then both economic and political freedom may 
be lost in this generation. Let this Congress be aware that the price cutters who 
appear before this committee, do not cut their prices in the public interest— 
they are not philanthropists.” 

(28) Mr. Donald Montgomery, representative for the UAW-CIO, before a 
congressional committee considering the enactment of the McGuire Act in his 
Statement opposing the bill, without offering a better remedy, than the one em- 
bodied in the proposed measure, and the 45 State fair-trade acts, nevertheless 
said: 

“We believe it will maintain high prices and high profit margins on many 
kinds of nationally advertised products, will increase the cost of living, and will 
not effectively achieve its purpose of protecting small and independent stores 
against the predatory and monopolistic practices of big distributors and big 
manufacturers. 

“We wish it to be clearly understood that in opposing this measure we are 
not hostile to small business, but on the contrary believe that the welfare of 
small and independent business is of great importance to the welfare of this 
country. We believe that small business should have the protection of law 
against unfair, monopolistic, and uneconomic practices of large manufacturers 
and large retailers. 

“We agree with the proponents of this bill that independent retailers deserve 
a better break. They deserve to be protected against unfair price discounts 
given by manufacturers to chains and large retailers. And they deserve to 
have nationally advertised products sold to them at prices which are more 
competitive with the private label merchandise of the big outlets.” 

And to corroborate the fact that the consumer exerts a decisive influence on 
the establishment of resale prices in competition with brands and other products, 
said: 

“Many consumers cannot or will not pay these high prices (having reference 
to prices established by producers of trademarked products) and they have 
an alternative. They can test out private brand products that sell at lower prices, 
and by doing this they often can get as good or better quality for less money. 

“This continuous and widespread promotion of private label merchandise is 
the major advantage which big retailers hold over small and independent re- 
tailers. Resale price maintenance cannot take that advantage away from the 
larger retailer merely by preventing the use of nationally advertised products 
as loss leaders. Its long-range effect is more likely to be exactly the opposite. 
The more firmly the advertised lines are held to high prices, the more consum- 
ers will be encouraged to seek out equal or better substitutes at lower prices. 
To find those substitutes they will go to the chainstores, to Macy’s, to the mail- 
order houses and to the large cut-price liquor stores.” 

(29) In St. Louis, Mo. (a nonfair-trade area) one retailer noisily advertised 
“Lowest prices in town,” “Our prices always mean the best values,” “We've got 
what you want and we sell it for less.” 

; — ~ Louis Better Business Bureau made a study of this store’s prices. 
t found: 
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1. That the advertiser was undersold on 14 out of 21 advertised and 35 out 
of 54 nonadvertised items—undersold on a total of 49 out of 75 items. 

2. That where neither the advertiser nor any competitor was able to under- 
sell, the advertiser’s lowest price was equaled on 4 advertised and on 15 non- 
advertised items—equaled on a total of 19 items. 

3. That undersold or equaled on 68 out of 75 items, this advertiser actually un- 
dersold competitors on only 7 out of 75 items. 

The St. Louis Better Business Bureau commented : 

“But remember one thing—the results would have been similar no matter whose 
advertising and prices might have been used as the basis of comparison * * *, 

“We are convinced, and we believe this bulletin will convince you, that general 
underselling is impossible.” 

The above-quoted reports further illustrate the fact that it takes but one 
large predatory price-juggler in a given community to ignite the fire of a price 
war. It will not be jumping at conclusions to say that most, even the large and 
multiple unit operators, would refrain from price juggling were it not for the one 
or two which the rest must follow in order to remain in business. 

(30) Selected citations and references, which treat the effect of resale price 
maintenance, predatory price cutting, and the State fair-trade acts: 

Oliphant, Cases on Trade Regulation. 

NRA Division of Review, Work Material No. 16, Resale Price Maintenance 
Legislation in the United States, by Harry S. Kantor with appendixes by 
Anne Golden. 

Resale Price Maintenance Under State Statute (45 Yale Law Journal 672). 

on Servitudes on Chattels, by Z. Chafee, Jr. (41 Harvard Law Review 
928). 

Haring, Retail Price Cutting (1935). 

a Maintenance of Uniform Resale Prices (63 U. of Pa. Law Review 
22). 

Legislation (1936) (36 Columbia Law Review 293). 

Martin, The Fair Trade Act (1936) (5 Fordham Law Review 50). 

Rogers, Predatory Price Cutting as Unfair Trade (1913) (27 Harvard Law Re- 
view 139). 

Stevens, Resale Price Maintenance as Unfair Competition (1919) (19 Columbia 
Law Review 265). 

Seligman and Love, Price Cutting and Price Maintenance (1932). 

Terry, Price Standardization (1915). 

Federal Trade Commission, Report on Retail Price Maintenance (1931). 

Dunn, Junior Capper-Kelly Bills (171 Printers Ink, 1935, 7 ,84). 

Brandeis, Cut Throat Prices—The Competition That Kills, Harper’s Weekly, 
November 15, 1913. 

Brown, The Right To Refuse To Sell (1916) (25 Yale Law Journal 194). 

Haney, Price Maintenance (1916) (6 Am. Econ. Rev. Supp. 185, 188). 

Klaus, Sale, Agency, and Price Maintenance (1928) (28 Columbia Law Review 
312, 441). 

Murchison, Resale Price Maintenance (1922) (1 N. C. L. Rev. 36). 

Schlicter, The Cream of Wheat Case (1916) (31 Pol. Sci. Q. 392). 

Annual report of the Select Committee on Small Business, United States Senate, 
82d Congress, 2d session, chapter X. 

Congressional Record, Wednesday, May 7, 1952, Thursday, May 8, 1952, House 
debate on McGuire bill, H. R. 5767. 

Congressional Record, Tuesday, July 1, 1952, Wednesday, July 2, 1952, Senate 
debate on McGuire bill, H. R. 5767. 

Fair Trade: The Problem and the Issues, report of the Select Committee on 
Small Business, House of Representatives, 82d Congress. 

Minimum Resale Prices, hearings before a subcommittee of the Committee on 
Interstate and Foreign Commerce, House of Representatives, 82d Congress, 
2d session, on H. R. 5767. 

Resale Price Fixing, hearings before the Committee on Interstate and Foreign 
Commerce, United States Senate, 82d Congress, 2d session, on H. R. 5767. 

Study of Monopoly Power, hearings before the Antitrust Subcommittee of the 
Committee on the Judiciary, House of Representatives, 82d Congress, 2d 
session, on resale price maintenance. 

Carpenter, Interference With Contract Relations (41 Harvard Law Review 728). 

Chafee, Equitable Servitudes on Chattels (41 Harvard Law Review 945 (June 
1928) ). 

Corpus Juris (vol. 13, sec. 825, p. 714). 
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Field, the Effect of an Unconstitutional Statute (1935), page 286. 
Pound, Equitable Relief Against Defamation (1916) (29 Harvard Law Review 
640, 646). 
Rogers, Predatory Price Cutting Is Unfair (1913) (27 Harvard Law Review 
139). 
Sayre, Inducing Breach of Contract (1923), 36 Harvard Law Review 663. 
Smith, Disparagement of Property (1913), 13 Columbia Law Review 13. 
Sutherland, Statutory Construction (3d Ed., Horack, 1943), vol. 1, sec. 2027, 
page 501. 
Virginia Law Review (March 1936), Constitutionality of the New York Fair 
Trade Act. 
Part 8, CoNCLUSIONS 


The proponents in behalf of this measure, in recapitulation, maintain and 
respectfully submit the following objective conclusions. 

(1) Congress by this measure reaffirms its faith in the antitrust laws de- 
signed to preserve the benefits of fair and equal opportunities in competitive 
markets. This is accomplished by implementing the Federal Trade Commission 
Act, which provides and empowers the Commission to prevent persons from 
using unfair methods of competition and unfair and deceptive acts in commerce, 
by providing in this measure an equitable means of self-regulation and enforce- 
ment of fair competitive practices in the market place. 

(2) By this measure, Congress, in the interest of orderly markets affecting 
interstate commerce, seeks to promulgate a dual purpose, namely : 

(A) To protect the property rights represented by the goodwill in trademarks 
used in the distribution of consumer accepted products, of recognized value, 
and competitively priced from being abused and destroyed by a few predatory 
price manipulators. 

(B) To eliminate unfair and deceptive methods of competition, thereby help 
prevent the growth of monopoly and concentration in the field of distribution 
controlled and dominated by superior and greater capital power. 

(3) Congress by this measure seeks to embrace and reaffirm, on the Federal 
level, the concept of permissive legalized resale price maintenance, modified 
and as gleaned from experiences in the market place, from the operation of the 
State Fair Trade Acts enacted by 45 out of the 48 State legislatures in the 
Union. 

(4) By this measure Congress seeks to reaffirm on the national level, uni- 
formly applied, what Congress felt it provided for the effectuation of the State 
policy with reference to legalized resale price maintenance, when it enacted 
the Miller-Tydings Act in 1937 and again when it enacted the McGuire Act in 
1952. 

(5) Congress by this measure, in the interest of uniformity, orderliness, and 
stability resolves a divergence of conflicting opinions between some State courts 
and its respective legislatures as to the effectiveness of resale price maintenance 
as a public policy affecting desirable practices in the market place as it relates 
to the distribution of identified merchandise to the consuming public. 

(6) By this measure Congress recognizes and ratifies the overwhelming public 
acceptance, judicial approval, and economic stability of legalized vertical resale 
price maintenance as an appropriate means to accomplish and effectuate a pre- 
scribed, equitable, and self-enforcing (that is without taxpayers’ funds) remedy 
designed to safeguard property rights and to promote fair competition in the 
field of distribution. 

(7) By this measure Congress in its prerogative to regulate interstate com- 
merce provides a flexible, permissive means to promote competitive conditions 
in the market place. That is, by this measure, no one is required to avail 
himself of its provisions. One, desiring to do so, after qualifying, and abiding 
by its restrictions, voluntarily elects to utilize its provisions. Likewise, under 
this measure no reseller is required to assume any obligations, without volun- 
tarily choosing to do so, nor is he deprived of any rights of property or privileges 
without equitable safeguards and democratic processes. 

The flexibility of this measure is further augmented, not only with reference 
to the trademark owner’s choice in embracing its policy, but also in the execu- 
tion and maintenance thereof. The flexibility permits the utilization of market 
experiences and competitive conditions provided all resellers are uniformly and 
equitably affected. Likewise, the reseller, after acquiring trademarked mer- 
chandise with notice of the restriction as to resale prices, is nevertheless, pro- 
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tected with reference to its disposition in disregard of the restrictions provided, 
as is detailed in the exceptions contained in paragraph 8, of the measure. 

With reference to enforcement of the provisions of this measure, the remedy 
is limited to private civil actions under established and recognized, legal and 
equitable judicial procedures available to litigants, and without resorting to 
special new or existing, tax-supported agencies. 

(8) Because this measure is designed to promote fair competitive practices 
in the resale and distribution of identified merchandise, on a quality basis, it 
will as a consequence promote (a) research and development in the production 
of better quality products for public consumption at competitive prices in re- 
lation to quality with similar products; (b) it will provide the consumer with a 
dependable guide to the value of a product at a price commensurate with uni- 
form quality, integrity, and incentives on the part of the manufacturer to 
maintain and improve the quality of his products, and consumer demand; 
(c) it will provide alternative brands for consumer choices, in line with the 
price mechanism in free competitive markets. 

(9) Congress by this measure recognizes and makes available one of the 
several forms of resale price maintenance which may be utilized by small as 
well as large producers of trademarked products, when such persons qualify 
under the provisions of the measure, as well as, simultaneously aiding small 
business in the distributive field to fairly and vigorously compete with the giant 
and multiple-unit distributor. 

This measure will provide and encourage equal opportunities in the market 
place, by its condemnation of monopolistic, deceptive, and uneconomic prac- 
tices, engaged in by the concentrated financially powerful, and usurping retail 
giants in the field of distribution. 

(10) By this measure Congress condemns unrestrained predatory price 
cutting in the distributive field, which experience has proved to result in the 
freezing out of the small independent retailer, destroys the goodwill of the pro- 
ducers of identified merchandise used as a loss-leader, and thereby results in 
limiting and diminishing the availability of such standard quality products to be 
obtained by the consuming public. 

The undesirable and uneconomic consequences of the predatory and deceptive 
price-juggling practices is accomplished by a mere handful of loss-leader re- 
tailers who force others unwillingly to follow in a jungle-like dog-eat-dog prac- 
tice, until effective competition has been removed, the footballed product has 
lost its standard of value and consumer acceptance, with the further conse- 
quence that even the predatory price-juggler no longer finds the lure product 
useful even to carry in stock and sell such profitless item. This rapacious 
procedure is practiced on from item to item. The more prominent and ac- 
ceptable the item the more vulnerable it is to be used as a football. 

(11) Congress by this measure provides a means of stimulating constructive 
and fair competition, thereby strengthening the progressive application of the 
antitrust laws, and maintains and acknowledges its basic philosophy and bene- 
fits in the interest of our free enterprise democratic form of government. 

(12) By this measure Congress provides for the small producer and retailer a 
reasonable, democratic, and economic protection against concentrated money 
power in the field of distribution, what Congress has frequently provided for the 
farmer and labor in the disposition of their respective products and service, to 
the end of maintaining fair labor standards, effective and fair competition, 
and the promotion of a way of life in this country which is the envy the world 
over. 

(13) Congress by this measure recognizes and declares that the public in- 
terest and economic efficiency are best promoted by competition between pro- 
ducers of branded merchandise who normally have an interest in the wide and 
effective distribution of the goods in competing for the favor of the consuming 
public, 

(14) By this measure, Congress condemns actions and schemes in the market 
place, which, under the guise of competition, efficiency, and pseudopublic inter- 
est, permit a few to engage in practices which result in: 

(A) The injury and destruction of property and property rights; namely, the 
goodwill of the producer represented by the trademark or trade name attached 
to the merchandise. Goodwill is everywhere recognized to be a species of prop- 
erty, injury to which, like injury to any other property, is a proper subject for 
legislative protection. 

(B) The interference with established, legal, contractual rights and relation- 
ship. 
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(C) The tolerance of false, deceptive, and misleading advertising leading to 
the disparagement and defamation of competitors. This is accomplished by 
offering bait prices in the sale of identified, nationally accepted merchandise, 
thereby implying that competitors are not selling such merchandise at reason- 
able prices, and, therefore, such competitors are dishonest, inefficient, and lack- 
ing in integrity. 

(D) The permission and tolerance of unjust enrichment by fraudulent mis- 
appropriation by the predatory price juggler, to his own enrichment, the prop- 
erty and valuable assets of another, symbolized by trademark identifying the 
product used as a price bait. 

(E) The contravention of a just and fair order of competitive relationship 
by disregarding ethical, social, and commercial conduct in the service of the 
consuming public. 

(15) We submit that no one desirous to provide the consuming public with the 
benefits of free competition in the market place can separate free competition 
from fair competition. Nor can one fail to be impressed with the extent to 
which fraudulent and deceptive practices are woven into the fabric of retail 
distribution as it is related in the practice of selective loss-leader selling 
of identified nationally accepted merchandise. And if one is so impressed, he is 
also depressed by the complete inadequacy of the present public or private meas- 
ures or remedies to check it. 

It would follow, therefore, that a method of competition beset with fraud 
and deceptive practices which cannot be commonly accepted nor practiced ought 
not be tolerated. Any regulation of such competition has the impelling force 
and conviction that, as a universal practice, fraud or deception is economically 
unsound and impossible. For, wholly apart from its moral or ethical aspects, 
sale by fraud or deception is a denial of property exchange at equivalent value. 
Heonomically, sale by fraud or deception differs only in degree from theft. 

When offenses against public morals interfere with the freedom of competi- 
tion in the market place, congressional power to prevent their use as contrary 
to the public interest derives from the authority to regulate interstate com- 
merce, All that is necessary is that Congress should, as it does by this measure, 
put the control of these practices upon an economic rather than a moral basis 
and declare their inevitable injurious effect upon free competition as the foun- 
dation of their prohibition in the public interest. 

When fraud and deceptive methods in trade appear as a matter of fact, courts 
have invariably condemned the practice, not because it is immoral, but because 
it is uneconomic. By this measure, Congress declares it to be a fact, as a 
matter of public policy, that selling below established prices by the fraudulent 
and deceptive practice of selected loss-leader selling is uneconomie and injuri- 
ous to the public interest. 

In our highly industrialized age, the Federal Government can no longer stand 
aloof from what happens in our private economy. 

(16) Congress by this measure recognizes and accepts memorialization of a 
legislative policy in the interest of the general public which was overwhelm- 
ingly acclaimed and enacted by 45 out of the 48 State legislatures. 

To indicate the public acclaim and wide acceptance of a policy as is embraced 
in this measure, by the people’s representatives in legislative halls, please note 
that, as recently as February 1958, the Virginia Legislature reenacted its State 
fair-trade act by a majority of 76 to 14 in the house and 32 to 2 in the senate. 

To further corroborate the unanimity of approval which this measure received 
as a practical means and legitimate aim to accomplish its pronounced purpose, 
wherever available, please note the impressive legislative acceptance of the policy 
by State legislature and the Congress (here listing 15 out of the 45 legislature 
records available) : 

California: Passed without a dissenting vote in both houses. 

Colorado: In the house, 55 to 1; in the senate, 27 to 2. 

Connecticut : In the house, 146 to 91. 

Florida: After enacting its first act by a vast majority, reenacted its act in the 
house, 62 to 28; in the Senate, unanimous. 

Iowa: In the senate, 103 to 5. 

Maryland: Unanimous in both houses. 

Michigan : Unanimous in both houses. 

Ohio: In the house, 90 to 12; in the senate, unanimous. 

Oklahoma: In the house, 79 to 19; in the senate, 34 to 10. 

Oregon: In the house, 43 to 14; in the senate, 27 to 3. 
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South Dakota: In the house, 92 to 6; in the senate, unanimous. 

Utah: In the house, 70 to 14; in the senate, 26 to 1. 

Washington: In the house, 81 to 3; in the senate, 36 to 5. 

West Virginia : In the house, 70 to 14; in the senate, 26 to 1. 

Wisconsin : Unanimous in both houses. 

In Congress: The Miller-Tydings Act passed by a vast majority, and the Mc- 
Guire Act was enacted by the impressive majority of 196 to 10 in the House and 
64 to 16 in the Senate. 

It is significant to note here that the number of State legislatures accepting the 
policy of fair trade, as is embraced by this measure, is, by far, larger in number 
than is required to amend the Constitution of the United States, and the majori- 
ties recorded for the acceptance of the policy by a legislature are greater, by far, 
than are recorded for the acceptance and ratification of the United States Con- 
stitution. 

In the booklet, Our American Government, by the Honorable Wright Patman, 
Member of Congress, paragraph 67, answering: “What was the vote in the differ- 
ent States on the ratification of the constitution?’ the answer is: 

New York, 30 to 27; Massachusetts, 187 to 168; Virginia, 89 to 79; New Hamp- 
shire, 57 to 47; Connecticut, 128 to 40; Maryland, 63 to 11; South Carolina, 149 
to 73; North Carolina, 194 to 77; Rhode Island, 34 to 32; and Pennsylvania, 43 
to 23. 

Georgia, Delaware, and New Jersey, the vote was unanimous. 

In this respect, it is of even greater significance to note that, in the 25 years 
of fair trade, despite adverse decisions in some State courts, and the newspaper 
barrage induced by monopoly defenders, no State legislature has repealed its 
State fair-trade act. Moreover, as noted elsewhere, several States have reenacted 
their acts after the court, for some reason, knocked it out. 


Mr. Water. The material comprising my statement is divided into 
eight parts. 

Part 1, starting on pages 1 to 10, covering subparagraphs (A) and 
(B) respectfully presents a copy of H. R. 10527, more commonly 
known as the Harris bill and a section-by-section analysis thereof. 

Part 2 embraces and treats the concept of the measure; namely, the 
legal and the economic and social aspects thereof. Part 3 covers the 
reasons why this measure should be enacted and what the measure is 
designed to accomplish. 

Part 4 treats the historical background of resale price maintenance 
before and after the enactment of State fair trade acts. Part 5 treats 
with the scope and basis of the State fair trade acts. 

Part 6 discusses and I believe adequately refutes issues generally 
raised in opposition to resale price maintenance as is embraced in the 
State fair trade acts and in this measure. 

Part 7 presents selected comments of judges, legislators, Govern- 
ment officials, economists, and business leaders concerning resale price 
maintenance as it affects competition in the market place. 

Part 8 is a recapitulation of the entire material in concise state- 
ments which point to legal conclusions, and logical, in support of re- 
sale price maintenance as it is provided in the measure i you for 
consideration. 

Obviously, Mr. Chairman, I will be unable in the time allowed me 
to touch even briefly on all of the parts in my statement. Accord- 
ingly, I have chosen to stress only the most significant features of 
part 1, part 3, and part 6. 

Part 1 briefly stated asserts that the measure before you seeks to 
amend section 5 (a) of the Federal Trade Commission Act wherein 
it will permit a proprietor of identified merchandise when in free and 
open competition with articles of the same general class and produced 
by others to establish and maintain resale prices in the sale of his iden- 
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tified merchandise when done in pursuance to the provisions contained 
in the measure. : 

With respect to the distribution of merchandise in interstate com- 
merce, the Congress by this measure recognizes the legal and economic 
interests of the proprietor to stimulate and maintain the public de- 
mand for such merchandise through effective distribution by main- 
taining such resale prices which are adequate to enlist the efforts of 
distributors at all necessary and appropriate stages of distribution 
in order to enable such distributors to compete effectively and eco- 
nomically on more equal terms and conditions between large and small 
retailers, between large and small manufacturers and distributors, 
in order to better and more economically serve the needs of the ulti- 
mate consumers. 

In effect, this measure, or by this measure your Congress reaffirms 
the legislatively accepted consent of resale price maintenance em- 
bodied in the State fair trade acts uniformly enacted by 45 out of the 
48 States in the Union. 

This legislation declares it to be in the public interest to protect 
trademark owners, distributors, and the public against injurious and 
uneconomic practices in the distribution of articles of standard quality 
under a distinguishing trademark brand or name by providing that 
willingly and knowingly advertising, offering for sale or selling any 
commodity at less than the price stipulated in any contract, but in 
this bill it is provided that prices may be established by actual notice 
entered into pursuant to the State act shall constitute unfair competi- 
tion, which may be actionable at the suit of any person damaged 
thereby. 

In my extended statement beginning at page 10, I provide the 
reader thereof with a section-by-section analysis of this measure. I 
originally did not intend to discuss this part of my extended state- 
ment, but in view of the fact that some of the witnesses before this 
committee last week have created some confusion as to the purpose 
and the aim, particularly from a legal viewpoint of this measure, I will 
at this time, with your indulgence, discuss the provisions of this 
measure as they are contained in the bill. 

Mr. Mack. You may proceed, and you may go into as much detail 
as you like. 

Mr. Water. Yes, sir. 

The bill in the first section on pages 1, 2, and including page 2, line 
3, discusses 

Mr. Mack. May I interrupt you? 

Mr. Water. Surely. 

Mr. Mack. You are discussing 10527 ? 

Mr. Watter. That is before you. 

Mr. Mack. There was some discussion about the other one. 

Mr. Water. I will come to that, too. I will touch on that very 
briefly when I get through with this discussion. 

The first section provides the policy, the need and the reason for 
the enactment and consideration of this measure. Section 2 very 
briefly provides—— 

Mr. Mack. Are you also going to go into what is discussed there? 

Mr. Watter. Sure enough. 

Mr. Mack. You are going to come back to section 1? 
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Mr. Water. I will come back to each and every point that was 
discussed with reference to the witnesses of last week. 

Mr. Mack. All right. 

Mr. Water. Particularly that statement which was made by Com- 
missioner Gwynne, because that seems to have created a lot of con- 
fusion which I believe is unwarranted, and I will so show it if I can, 
by the actual language in the bill, by the draftsmen. 

Mr. Mack. I take it you have reference to Professor MacLachlan ? 

Mr. Water. Yes, I will go into that, too. 

Mr. Mack. In Section 1. 

oo Water. Section 1 is merely the policy. For instance, it says 
that 

Mr. Mack. I know that section 1 is, but I am quoting from him. 
He said that it was not in enough detail. 

Mr. Wauuer. I remember what he said, and let me say this to you, 
Mr. Mack: That section 1 was written in collaboration with legisla- 
tive assistance of various Congressmen to set out the purpose and 
the aim of this measure. The language contained here could be im- 
proved probably in the light of further experience, and as a matter 
of fact, there is some language which we are working on right now 
probably to enhance this or change it to some extent. But the lan- 
guage in itself is very plain, and I think purposeful, and I think it 
is directed to the extent of helping small business. 

Mr. Mack. Yes. 

: Mr. Water. To enable it to compete in the market place on a fair 
asis. 

Mr. Mack. Yes. The question is of course whether or not it does 
that. I know that that is the purpose of it and I know that we are 
all in favor of that, but the professor raised a very serious question 
about the legislation the other day, and therefore I am counting 
heavily on having it clarified today, and I thought that you were the 
one to do it. 

Mr. Water. I am going to try to do that, Mr. Mack. 

Mr. Mack. All right. 

Mr. Watter. I am of the opinion that this particular section does 
what it is intended to do, and I am going to say this to you. 

Line 7, on page 1, the second paragraph in this section, says— 
to equalize rights in the distribution of identified merchandise by affording 
the small manufacturer or small wholesale distributor of identified merchandise 


in free and open competition with articles of the same general class produced by 
others— 


and so forth— 


to compete on more equal terms with the large retailer, and to that end to permit 
manufacturers or wholesalers of identified merchandise in such free and open 
competition to maintain upon their merchandise prices which are adequate to 
enlist— 
and so forth. AiG 
In other words, the purpose of this bill to me seems clearly stated. 
The purpose of this measure is by Congress to recognize the existing 
practices in the market place and correct them. How does it do that? 
It does it in this way: It provides in sections 2, 3, and 4 by preserving 
the provisions of the McGuire Act, which Congress enacted in 1952. 
It preserves that language intact. What does that language provide? 
Mr. Mack. Which section is that now ? 
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Mr. Water. Sections 2, 3, and 4. 

Mr. Mack. All three of them ? 

Mr. Water. All three of them, repeat verbatim, Mr. Mack, the 
words of the McGuire Act enacted by Congress, with this exception: 
It adds the word “notices” to “contracts and agreements.” 

Section 2 reads as follows—— 

Mr. Aueer. Mr. Chairman, has he read section 1? I am hesitant 
to interrupt you, Mr. Waller. 

Mr. Water. Do not hesitate. 

Mr. Acer. I thought you were coming back to section 1, and I 
withheld questions. Were you going to come back to section 1 or 
would you rather that we question you on that section now? 

ee Watter. You could question me now and then we can go 
ahead. 

Mr. Mack. If you will permit me to interrupt you, you call our 
attention to subparagraphs 2, 3, and 4. 

Mr. Watter. Yes. 

Mr. Arcer. Mr. Chairman, if that meets with your approval since 
we are leaving section 1, may I ask questions on that? 

Mr. Mack. You do not object to that? 

Mr. Watter. No, none whatsoever, Mr. Mack. I can always get 
back to it. 

Mr. Mack. I think it is rather complicated and I think that would 
be preferable at this point. 

Mr. Water. In view of the confusion, I would rather take one at 
a time. 

Mr. Macx. I think it would be appropriate to go back after the 
complete testimony, but I think it is more appropriate to do it now. 

You may proceed. 

Mr. Aucer. Thank you, Mr. Chairman. 

Mr. Waller, just taking the language then through page 2, line 13, 
section 1. 

Mr. Water. Yes. 

Mr. Arcer. And I am trying to approach this thing just as im- 
partially as possible. Just what does the language mean? It speaks 
of equalizing rights. 

Mr. Watter. That is right, sir. 

Mr. Acer. Equalizing rights. I wonder what they are. Line 3, 
“legitimate interest.” I think I know what that means, but this is new 
language, as I understand it from counsel. Then line 7, “to equalize 
rights in the distribution.” Then it goes on to speak about competi- 
tion. Then it says, “more nearly equal terms,” line 2, page 2. 

Mr. Water. Yes, sir. 

Mr. Arcer. That in my mind is a matter of degree. Matter of de- 
gree is dangerous since it puts the law in the hands of men, not of law, 
for the man to construe. 

Mr. Water. That is right. 

Mr. Acer. Then in line 6, “more equal terms.” 

Mr. WatteEr. Yes. 

Mr. Aucer. This puzzles me again, and I used to be in the retailing 
business, “more equal terms.” Now that kind of Janguage, as I see 
it, leaves the barn door open. We can’t tell whether we are solving the 
problem or not, until we understand the language. Now, I know you 
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have a lengthy statement and I have not been through it, so if you 
care to answer partly by alluding to a section of the statement rather 
than re-create it all here, I will do my homework. I will check it 
between now and the time we meet again, but I would like the answer 
to those questions in section 1. 

Mr. Water. Yes; I could give them to you briefly, Mr. Alger, and 
say to you this: In the market place, as you know, there are competi- 
tors, large and small. The large competitor has capital, has power, 
and has large distribution. Because of that he is enabled to contain 
and to practice certain practices which will enable him to do that 
= a small manufacturer or small retailer cannot do. What are 
they ¢ 

Mr. Aucer. What is the definition for our understanding between 
small and large? Were do you draw the line? 

Mr. Watier. In the manufacturing line it would be 

Mr. Acer. You call it retailing and manufacturing all in one sen- 
tence. Where do we draw the line between small and large so that 
we understand ? 

Mr. Watter. I could give you my reaction, my opinion. When it 
comes to retailer, the independent retailer, the independent merchant, 
the neighborhood merchant to me is a small retailer. The super- 
market, the department store, the chainstore, that is the large retailer. 

In the manufacturing line, let me take 

Mr. Mack. Would you yield there ? 

Mr. Auger. Yes. 

Mr. Mack. I am interested in this, too, because this is something 
that I tried to describe to people the other day and I put a classifi- 
cation on it as $100,000 or less, and one of the witnesses disagreed with 
me, so I think that is a very legitimate question. 

Mr. Water. Sure enough. 

Mr. Mack. And I would like to really know your opinion on that 
matter, too. 

You said the small store. Well, everything is relative. 

Mr. Water. Sure enough. 

Mr. Mack. When you say small businesses, what do you mean? I 
would like to see it tied down. I imagine my colleague would like 
to see it tied down, too. 

I am interested in knowing what you think a small business opera- 
tion really is, and whether or not it includes a chain of five drugstores. 

Mr. Water. It does. 

Mr. Mack. Does it include 10 drugstores? 

Mr. Water. No. In the industry a chain means—a large chain 
means more than five. Less than five, he is an independent operator, 
and asa matter of fact, in the industry 











Mr. Arerer. Mr. Waller, how about the chain of independents? 

Mr. Water. Voluntary chains. 

Mr. Atcer. In my section of the country there are independent 
merchants and they join together for buying power. Does this make 
them a chain? 

Mr. Watter. That makes them a chain. 

Mr. Arcer. But they are all independent stores? 
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Mr. Water. But their efforts, their practices can be utilized equally 
as an individual independent chain that has 200 stores. There is no 
difference, Mr. Alger 

Mr. Auger. I have your definition. 

Mr. Water. That is right. 

Mr. Acer. In other words, when linked as a chain of over five 

Mr. Water. Is a chain. 

Mr. Acerr. Is big? 

Mr. Watter. That is right, that is big business. 

Mr. Acer. We have independents in our country, independent 
merchants who are entirely separate, but they join together to buy. 

Mr. Water. And selling. 

Mr. Arerer. And selling. Mr. Waller has just said that any over 
five makes that a chain. 

Mr. Water. That is right, and it makes it a factor in the market 
place to the extent that they can control certain practices to the detri- 
ment of the little fellow, and that is what I meant by large businesses 
who can control, who can initiate certain practices in the market place 
that the little fellow, the greater majority, Mr. Alger, the greater 
majority, the little fellows, cannot compete, cannot adopt these prac- 
tices, and, therefore, this bill, the purpose of this bill is to equalize, 
Mr. Alger, equalize the possibility of engaging in these practices. 

Mr. Aucer. That is equalizing the chains over five. 

Mr. Water. With the little fellows, under five. 

Mr. Acer. The chains under five or the independent merchants. 

Mr. Watter. That is right, sir. 

Mr. Auger. All right. 

Mr. Water. That is the purpose of this bill. Let me give you an 
actual practice as to what happened, what it is. Wahlgreen is a chain 
of drugstores that has about 250 stores. They can create certain prac- 
tices. ‘They can do certain things that the little fellow cannot do, for 
instance, have a two-page spread of advertisements. The little fellow 
cannot have that. 

Mr. Atcer. That is the little fellow who has chosen not to join the 
independents in a chain. 

Mr. Water. That is right. So that the Robinson-Patman Act 
says that when you do allow advertising allowances or compensations, 
you must allow it on an equal proportionate basis to the little fellow 
if he buys the same quantity. That is the Robinson-Patman Act. It 
protects them as far as the buying is concerned. The Robinson- 
Patman Act does that, Mr. Alger. 

But now we come to Congress and say, “Please realize that we have 
more than just buying. We have to sell. Give us an opportunity to 
compete in selling on equal proportions, on equal basis.” 

What are they? The large chain and the average drugstore, as 
you know, Mr. Alger, sells ten to twenty thousand items, different 
items, and they are all trademarked, now particularly, even prescrip- 
tion items. 

Mr. Areer. You think this law, in effect, would equalize it ? 

Mr. Water. That is right. What will it do then? It will say 
to the big chains through the manufacturer’s adoption, choosing to 
ae this method of operation of resale price maintence, it will say 
to the big fellow, “You cannot sell it below a minimum price so that 
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no matter how big you are, you equally can compete with the little 
fellow and the little fellow in turn can equaly compete with the big 
fellow on an average basis of minimum resale prices.’ 

That is what I meant. That is what I thing this means. It equal- 
izes opportunities to sell quality accepted merchandise on an equal 
basis with the large. The little fellow has the opportunity, Mr. Alger, 
to meet that. 

Mr. Autcer. Now understand, Mr. Waller, I have some other very 
broad questions to ask. I was just trying to limit it to this first sec- 
tion. 

Mr. Water. Yes, I know. 

That is why I am giving to you as much as I can. 

Mr. Areer. I do not want to take the time of the committee expand- 
ing this now. I do have two or three other questions. 

Mr. Wattzr. On this first section ? 

Mr. Arcer. No. 

Mr. Water. Then I will go ahead and we will talk about the 
others. 

Mr. Mack. Are you through? 

Mr. Acer. I am through, Mr. Chairman. 

Mr. Mack. I do not mean to rush you, either, but I wanted to know. 

Mr. Water. The IGA has double spreads of advertising, and it 
lists the individual grocers, and there are some voluntary chain drug- 
stores too who have that basis. So I contend to you, and I bring to 
you gentlemen the practices of the market place and ask you to con- 
sider these practices and to correct it so that the individual merchant, 
the small man who does not become a part of a voluntary chain or 
has no connection with the chain can compete. 

Mr. Mack. That is why I was so interested in determining what 
is a small business and what is a large business. 

Mr. Water. Yes, that is right. 

Mr. Mack. Now right down the street here where this little, small 
ICA store is located, with hardly room for the merchant and his 
wife to get behind the counter at the same time, and across the street 
is an independent supermarket. Now if either one is big business, it 
is the supermarket, not the IGA; isn’t that right ? 

Mr. Water. The IGA small, little store is only transposed into 
big business when it allies itself with a system of operation that makes 
the practices of that little mama-and-papa store a vehicle for carry- 
ing out the very practices that this measure seeks to correct. 

Mr. Douurncer. Is that an objectionable practice; for these little 
merchants to band together to get a good price? 

Mr. Water. No; no objection at all, Mr. Dollinger. It is remark- 
able that they do, that they can do that, but they become then auto- 
matons into a certain group. These little IGA stores, Mr. Mack, 
do not control. They have to do what they are told at the top, if 
they want to benefit from this group buying, group selling, even have 
certain fronts, certain signs, That is because that is what the chain- 
stores have forced, and competition. People, themselves, have initiated 
ideas to join together because, joining, they can exist. Unjoined, the 
will die, and that is what we are trying to accomplish with this bill, 
to prevent that death which is sure to come. 


Mr. Mack. What you are trying to do is join them together; is that 
correct ¢ 
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Mr. Wauter. If that can be done, legally, I would, but I do not 
think you can tell anybody to join anything or not join. 

Mr. Dotiincer. Mr. Waller, in Bronx County, the county which 
I come from, I know that many of the druggists there have banded 
together or organized together in a buying organization for the 
express purpose of getting a good price so they can sell it cheaply. 
They do not have an organization, as such, in which they advertise 
their big buying group or cooperative. I think their very purpose 
is to be able to compete with some of the larger chains so that they 
could compete and make a living without the necessity of a fair-trade 
bill.. If you heard the other day’s testimony of this gentleman from— 
where was it ?—down in Louisiana, I think 

Mr. Water. Yes; I know about him, and I will talk about him 
a little bit later. 

Mr. Dotiincer. He amazed me when he said he was opposed to 
the bill. Would you care to comment now, or later, on that? 

Mr. WALLER. aah comment right now. 

Mr. Douurncer. I would rather you went along in your own way. 

Mr. Axcer. Will the gentleman permit me to join in for just a 
moment ? 

Mr. Dotirncer. Sure. 

Mr. Axcer. I simply would like to observe, Mr. Waller, that all 
of us would be in for a rough time if a few of the housewives were 
sitting here right now listening to this discussion. 

Mr. Water. I will come to them. 

Mr. Areer. You bear that in mind. 

Mr. Water. I sure will. 

Mr. Acer. We may be able to help you, but if you do not help us 
we may not be able to help you. 

Mr. Do.urnerr. If they come to us, Mr. Waller, we will send them 
to you. 

Mr. Wauter. Thank you. I think I can handle them. Mr. Alger, 
believe me, for 27 years I have worked in this. I have lived through 
it. I was behind a counter as a registered pharmacist, and I felt the 
pangs of competition just like the drug business feels it today. None 
of you are old enough, I believe, to remember Peruna. Peruna was 
a beef, iron, and wine. It was used for what they call, now, tired 
blood. 

Mr. Dotirncer. Did you use it, Mr. Waller? 

Mr. Watter. No, sir. 

Mr. Areéer. Peruna is the pony mascot of the Southern Methodist 
University football team. 

Mr. Watter. Peruna, as I remember, cost $8 a dozen, 67 cents a 
bottle, and I had to sell it, to meet competition, for 39 and 49 cents. 
And, frequently, I just said, I didn’t have it, having had it on the 
shelf, because I could not meet that competition. Today we have, 
instead of Peruna we have Geritol, and Geritol is probably no more 
than beef, iron, and wine, as far as I know. 

It is used, very desirably, like molasses and sulfur, being used every 
spring. I am.giving you this just as an insight to show you what 
the man behind the counter has to meet. I met those situations before 
I decided to become a lawyer, maybe for better or for worse, I do 
not know. At least, I have lived through my years that way. 
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But those are the things that I, in behalf of the 60,000 or close to 
60,000 retail drugstore owners, come to you and give you our problem 
and give you our view. Don’t give us a subsidy; we do not want that. 
But give us an opportunity to enable us to compete with the large 
chain, with the large distributor, with the supermarket, and with all 
of those that claim that they can sell for less or give stuff away because 
they are philanthropists. 

Mr. Mack. I still have a question. 

Mr. Watter. Yes, sir. 

Mr. Mack. It is the same one I asked you a little earlier, and that is 
on small business. Now, two blocks down on New Jersey Avenue 
there is an Esso Standard station. I do not know whether you have 
seen it or not. 

Mr. Water. I have. 

Mr. Mack. Now, is that small business or big business? 

Mr. Water. That gasoline-station man, if he is an independent, 
that is small business to me, unless he is tied up with the Standard Oil 
Co. in such a way that he is only an agent, and there are such situa- 
tions. I believe it may have come to your attention. 

Mr. Mack. I think that that is a situation there, at least half the 
situation there, where he is both. He is an agent and an independent 
businessman, since he distributes the fuel, fuel oil, and operates a 
corner service station. I do not know whether he owns the station 
or not. 

Mr. Water. Probably not, probably not, Mr. Mack. 

Mr. Mack. If he leases the business, that would make him a big- 
business man; is that right? 

Mr. Water. No. That will make him a small-business man under 
the heel of big business. 

Mr. Mack. I see. 

Mr. Watter. He will be controlled. Mr. Mack, that is what hap- 
pens. I happen to know this as a matter of fact. 

Mr. Mack. Is this also so with the small, independent merchant? 

Mr. Water. No, no; he is controlled under the heel of big business. 
I mean that Standard Oil Co. tells him what price to sell and gives 
him a certain discount or tells him what time to open, tells him what 
time to close. That is what I mean. He is not an independent. 

Mr. Mack. Under the threat of canceling the franchise. 

Mr. Water. That is right, sir. There are so many complex situ- 
ation, Mr. Mack, in this retailing, I do not know whether you have 
had experience, but I have had. It is so complex that I do not believe 
Congress, in its wisdom, can ever make a law that will solve all of 
those things. 

Mr. Mack. Since we have the responsibility, we want to be as clear 
as we possibly can on this. 

Mr. Water. Yes. 

Mr. Mack. I must frankly admit that I am still not clear on this 
little IGA merchant being a big-business man. 

Mr. Water. Let me give it to you. 

He is indeed not a big-business man, Mr. Mack. I do not want 
to say that he is. But I only say to you that if he joins a group that 
uses the practices of big business, then he is a cog in the wheel that 
is big business. He is the one that creates the condition that prevents 
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me as an independent, not having joined—to be unable to compete 
with him. 

Mr. Mack. You are the legal counsel for the National Association 
of Retail Druggists. 

Mr. Water. That is right, sir. 

Mr. Mack. Now that is a pretty big organization, is it not? 

Mr. Water. Yes, sir. We have 36,000 active members, and all 
of the independent druggists are affiliated with the State associations. 

Mr. Mack. Now your independent merchant becomes associated 
with this big group, this big association. 

Mr. Water. Yes. 

Mr. Mack. What are you trying todo? Aren’t you trying to make 
his conditions better for him ? 

Mr. Water. I am trying by legislation 

Mr. Mack. Doesn’t he become a part of big business then because 
he is affiliated or associated with your organization ? 

Mr. Wauter. No. Our association has nothing to do with mer- 
chandising or buying or anything at all. 

Mr. Mack. I understand, but it is a big, huge, organization, is it 
not ¢ 

Mr. Water. Yes. It is a big organization. All it does is trans- 
mit information to the membership with reference to the pharma- 
ceutical new preparations, with reference to the use of new prepara- 
tions, with reference to legislation that may be desirable, but it does 
nothing else. It does nothing else. It does not say to you how you 
should sell or “Come buy with me.” Whoever -vants to join a volun- 
tary chain, that is another story entirely. 

Mr. Mack. But you do try to pass legislation and to pass on infor- 
mation to them in marketing? 

Mr. Water. Conditions of marketing, yes. 

We do pass on conditions of marketing. 

Mr. Mack. And it is a service that helps them develop their busi- 
ness, is that not right? 

Mr. Water. It helps them to remain in business, yes, not get more 
business, but remain in business. 

Mr. Mack. You are just one step away from actually getting into 
the merchandising business, then. 

Mr. Water. We are a big step away. We do not tell them whose 
merchandise to buy, how much to sell for, how much to pay for. 

Mr. Mack. Then the independent drug merchant would be a big- 
business man, wouldn’t he, under your definition ? 

Mr. Water. No, sir. He would only be a big-business man if the 
NARD, which is the National Association of Retail Druggists, were 
to form a voluntary chain wherein you as an independent druggist 
would have to take orders from the top, what to advertise tomorrow, 
what to feature tomorrow, what not to feature because there is not 
enough compensation in handling it. 

Mr. Mack. I know, but that would all be associated with your 
merchandising system, is that not correct ? 

Mr. Water. Thatis right. That would be big business. 

Mr. Mack. So they would cease to be small-business men and would 
be big business. 
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Mr. Water. That is right. He is no longer independent. He has 
not got independent choice. He would have to take orders from the 
top just like Wahlgreen gives orders to all its managers, “We will not 
feature Dollinger’s Liver Pills,” because they do not like Dollinger or 
because Dollinger did not give them enough rebate. 

But the independent druggist uses his own judgment whether Dol- 
linger’s pills are good or not. 

Mr. Dotiincer. You say it enough and I am liable to be in business. 

Mr. Water. It is a good business if you can do what Carter’s 
Little Liver Pills did, Mr. Dollinger. 

Mr. Dotiincer. Mr. Waller, without the benefit of your organiza- 
tion, the druggist would never have a fair trade bill before the Con- 
gress today, is that not a fact ? 

Mr. Water. I would say that is correct because they are individ- 
uals. Mr. Dollinger, you as a lawyer know that in order to petition 
Congress, one man cannot petition Congress. It requires a group 
of persons to indicate a condition which affects all alike, and as much 
as it can affect all alike, the druggists came to Congress and are com- 
ing now in their own little sphere and saying to you, “Help us out 
onaproblem. Here is the problem.” 

Mr. Doturncer. And by the same token, if legislation were passed 
in this Congress or in State legislatures which would be adverse to 
the interests of the little druggists, your organization would pick up 
the cudgels and fight that thing. 

Mr. Watter. Sure enough. 

Mr. Douturncer. Precisely. I was carrying out the intent of what 
Chairman Mack said. 

Mr. Water. That is the purpose of the association. A trade asso- 
ciation is that in every effort and endeavor. 

Mr. Dotuincer. It is perfectly permissible and proper. 

Mr. Water. I think it is legal, too, unless they do something that 
is illegal, of course. 

Mr. Doturncer. I have no further questions. 

Mr. Water. Now then, Mr. Alger, I will go to the next step. 

Mr. Atcer. We never really finished the question. 

_We got off on the large and small, you will remember, but I appre- 
ciate your answers. 

Mr. Water. I gave you what is my observation in the market 
place. 

Mr. Atcer. Before you go further, I did not want to interrupt my 
colleagues, but I would like to remind you of something you said 
which I am going to lift out of this record later to see just what your 
language was. 

It was something like this: The question is, Can a law be written 
to solve all the problems? I am more or less quoting what you said. 

Mr. Water. Yes. 

Mr. Aucer. And I just want to remind you of that, because I think 
you summarized unwittingly or intentionally at that moment the 
problem confronting us, and this is a problem that is going to be 
throughout the legislation. 

Can you write a law to solve the problem ? 

Mr. Water. Impossible, Mr. Alger. 

Mr. Arcer. I beg your pardon ? 
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Mr. Water. Impossible. 

Mr. Aucrer. We are trying to, though. 

Mr. Water. Oh, we are trying not—— 

Mr. Areer. That is what this is. 

Mr. Water. No, no, Mr. Alger. This law doesn’t intend to solve 
all of the problems. This law, this measure before you, only asks 
you to reaffirm, reaffirm the concept of resale price maintenance which 
you in 1936, again in 1952—Congress, I meant—and 45 out of 48 
States felt might help small business to compete on an equal basis 
with the large-business man as far as the sale of identified merchan- 
dise because this identified merchandise was selected and used as loss 
leaders to deceive the public in buying its other things, thinking that 
everything else is sold cheaper because they have sold this particular 
item or a selected item cheaper. 

Mr. Acer. Has the thought occurred to you we might be raising 
more problems than we are solving with this bill ? 

Mr. Watter. Probably, probably, Mr. Alger, but then if more 
problems are raised because of changes in the economy—— 

Mr. Auger. We are passing a law to raise more problems. 

Mr. Watter. Well, that is law for you, Mr. Alger. Lawyers make 
laws and lawyers make laws, and that is what makes lawyers busy. 

Mr. Auger. Just to repeat the original question 

Mr. Doturncer. That is not the purpose of this bill. 

Mr. Water. No, at Jeast not my purpose, Mr. Dollinger. 

Mr. Acer. I am still puzzled and it is just on the language I have 
asked you about in the bill itself. You very nicely said earlier that 
maybe language can be added to enhance and improve the bill. You 
have got “legitimate interests, equalized rights, more nearly equal 
terms” to compete, that is. 

Mr. Watter. Yes. 

Mr. Arcer (reading) : 


To compete on more equal terms with the large retailer. 


Mr. Water. That is right. 

Mr. Acer. That is the language. It is all a matter of degree and 
somebody’s judgment. 

Mr. Watter. Well, that is all you can have in any language. Lan- 
guage is a terrible vehicle, Mr. Alger. 

Mr. Acer. Then you are transferring the competitive solution of 
problems to the Federal Trade Commission to solve for you; is that 
not correct ? 

Mr. Water. Do we ask the Federal Trade Commission to solve our 
problems? 

Mr. Acer. I am saying simply, no matter how bad the situation is 
or is not, it is being worked out within the framework of competition. 

Mr. Watter. That is right. 

Mr. Atcer. But now we will transfer the solution to these problems 
that_are now working themselves out in competition to the Federal 
Trade Commission’s judgment of what “legitimate interest” is, what 
“equalized rights” are, what “compete on more nearly equal terms” 
are. 

Mr. Water. No, Mr. Alger, you don’t leave it tothem. You leave 
it to the courts, to the courts of equity to decide that. This bill spe- 
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cifically provides a method and procedure that you have to be with, in 
it, in order to have a right to go to courts. 

Mr. Avcer. Right. This gets back to the old textbook in law. 

Mr. Watter. Yes. 

Mr, Arcer. Do you think the courts of equity are going to be able 
to tell us, based on what we are discussing, what “more nearly equal 
terms” of competition are? 

Mr. Waxter. It will be able to tell it from the further provisions 
of the bill. This just merely recognized a problem. 

What is the problem? Again I come back to what is the problem ? 
There are in the market place today, as it stands, an unequal basis of 
competition. That is the market today. So how are you correcting it? 
You are correcting it by the provisions contained in 2, 3, 4, which is a 
repetition of that, and paragraphs 5 and 9. 

Mr. Acer. The answer to this is contained, therefore, in later 
sections. 

Mr. Water. That is right. 

Mr. Arcer. All right, I will wait until we get to the later sections. 

Mr. Watter. Now coming back to paragraphs 2, 3, and 4, I stated 
before those are repetitions of what is now in the act, what is now in 
the Federal Trade Commission Act. 

That was known as Amendment to the Federal Trade Commission 
by the McGuire Act. What does it do? What does it say? 

Commissioner Gwynne raised some confusion and some doubt in 
the committee’s mind, and I hope to resolve that doubt this morning 
if Ican. I am reading from subparagraph 2, page 3, line 3. It says: 

Nothing contained in this act or in any of the antitrust acts, shall render 


unlawful any notice as is provided in paragraph 5 or any contracts or agree- 
ments prescribing minimum or stipulated prices— 


and so forth— 


as is contained when such notice and contracts or agreements of that descrip 
tion are lawful or effective as they apply to intrastate commerce or transactions 
under any statute, law, or public policy now or hereafter in effect in any State, 
Territory, or the District of Columbia. 

What does this do, Mr. Alger? This section merely repeats what is 
contained in the McGuire Act, except as to the word “notice.” Section 
5 provides for notice, and moreover, Virginia reenacted its Fair Trade 
Act and it also provides for notice, and other States contemplate re- 
enacting their State—or amend their State Fair Trade Acts, to in- 
clude the word, “notice,” in addition to contracts and agreements. 

So all this section says is, let the McGuire section be as it is. Let us 
not disturb it. Let not this act repeal any State act which is already 
in effect. 

Mr. Acer. Mr. Waller, since we are on 2, then, and you have men- 
tioned Mr. Gwynne, Judge Gwynne, the question came up the other 
day and left us puzzled on this committee. 

Mr. Water. That is right. 

Mr. Arcer. He said, and I am quoting from Judge Gwynne: 


As I understand this bill, although it is not entirely clear, any State could 
refuse to pass a Fair Trade Act, and that would end it; would it not? 


Mr. Water. I disagree. ! 
Mr. Acer. Do you understand what he is saying there? 
Mr. Watter. I sure do. 
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Mr. Auger. Does that meet with your agreement ? 

Mr. Water. No, it can’t. 

Mr. Aucer. This imposes the Federal will on the 48 States regard- 
less of existing State law; is that not correct ? 

Mr. Watter. Correct, you are, Mr. Alger, absolutely so. 

Mr. Acer. I am sure that Judge Gwynne will want to comment 
further on that statement. 

Mr. Watter. He has already commented. 

Mr. Do.iincer. I understand that Judge Gwynne sticks to his 
statement and will not change it. 

Mr. Water. Yes. 

Mr. Arcer. I will say to my colleague, we might want to consider 
checking further or asking him back because I believe that the ques- 
tions that have been provoked by his statement should be pursued 
further. 

Mr. Water. Mr. Dollinger, he confuses himself. In his own 
written statement, he says, and I am reading from it on page 4: 

The language of subsections 5 (a) and 5 is apparently intended to legalize 
the establishment of stipulated or minimum resale prices by means of a Federal 
statute without respect to State law. 

He says that. 

Mr. Dotiincer. He says that is what it is intended to do, but he 
doesn’t think it does that. That is what he means by that statement. 

Mr. Watter. All right, so I am trying to show you that it does. 
The language does that because it says, and here is what the bill says 
on page 5, page 5 beginning with line 6, it says: 

It shall be lawful for a proprietor to establish and control by actual notice 
to his distributors stipulated or minimum resale prices of his merchandise in 
commerce— 
which means interstate commerce, and I will explain a little bit later 
about the word “commerce”— 
which is in free and open competition with articles of the same general class 
produced by others. 

It says that and that could mean nothing else. Congress can’t 
legislate anything else. 

r. Avger. Mr. Chairman, would the gentleman yield? 

Mr. Water. Sure. 

Mr. Ager. Is that not contrary to the present antitrust law that 
you just read ? 

Mr, Water. This? 

Mr. Arcer. As you understand it? 

Mr. Wa ter. Sure, it is, and that is what this is. That is what this 
bill is, an exception, because it says in section 2, line 38, Mr. Alger: 

Nothing contained in this act or in any of the antitrust acts shall render 
unlawful— 
what you say should be lawful in 5. 

Mr. Atcer. In effect, this language which I have been told by 
counsel is new language on page 3 

Mr. Water. Page 3, yes. 


Mr. Auger. Which you just read 
Mr. Water. Yes. 








Mr. Araer. Plus the statement on page 5—— 
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Mr. Water. Yes. 

Mr. Arcer. Will that repeal in effect the Sherman antitrust law 
as you understand it? 

Mr. Water. No, sir; it will implement it, and later on I will show 
how it implements it. 

Mr. Arcrr. Implemented or whatever word you use, it will negate 
the existing provision of antitrust and replace it with this, is that 
not right? 

Mr. Water. No; it will negate it only as far as resale price main- 
tenance is concerned, no further than that. It will still permit com- 
petition. 

Mr. Acer. Let’s go back to the intent that was in the minds of 
those legislators that passed the Sherman antitrust law. 

Mr. Water. Yes, sir; let’s go back to that. 

Mr. Arcer. Is the spirit of this bill and the language of this bill, 
the intent of it, violating the original intent of the antitrust law? 

Mr. Watter. No, sir. 

Mr. Acer. In effect, then, it permits the vertical price support that 
is laid out in this quotation here in page 5? 

Mr. Watter. That is right. 

Mr. Areer. Is that not a trust matter, a monopoly matter? 

Mr. Water. No, sir; and I show later on in my statement where 
it doesn’t do that. I say to you that this bill implements it and carries 
out the intent more distinctly, more practically in line with the real- 
ities of the market, and I show that to you, because the basic philoso- 
phy, Mr. Alger, the basic philosophy of the Antitrust Act 1s to do 
what? Open competition and keep it open, keep competition open. 

Mr. Arcrr. Are you opening or closing competition ? 

Mr. Water. Wait a moment, keep competition open. What does 
keep competition open? Competitors. Competitors keep competi- 
tion open. 

Mr. Atcer. Does this make for competition or less competition ? 

Mr. Watier. This makes for competition, greater competition. It 

roduces more competitors because it keeps more people in business 
y having fair competition. 

Mr. Doriincer. Wait a moment, now, Mr. Waller, if you fix a price 
and you say you can’t sell below this price, then you are stifling 
competition, aren’t you ? 

Mr. Warer. No, sir, because Mr. Dollinger—— 

Mr. Dorxrncer. It isn’t the number of people who are in business 
that count as much as it is whether or not they compete to get a fair 
price. 

Mr. Water. That is right. 

Mr. Dotrincer. And you say what is charged is a fair price. But 
when you say that, you also say that not withstanding the provisions 
of the Sherman Anti-Trust Law, which prohibits you from doing 
this, you are writing an exception to that, so in effect you are stifling 
competition. 

Mr. Water. No. 

Mr. Dotiincer. What you are trying to do is to give the business- 
man the right to stay in business. 

Mr. Water. More than that, more than that. I give him a right 
to stay in business, Mr. Dollinger, and also say to him, here is an 
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ee right, to stay in business and compete fairly with the other 
people. 

Mr. Dotiincer. But then you determine what “fairly” is, and the 
consumer may not be satisfied with that definition of “fairly.” 

Mr. Atcer. Would the gentleman yield? The Federal Trade Com- 
mission, as I understand this bill, will determine what the gentleman 
has just observed. 

Mr. Dotircer. The manufacturer will determine what the fair 
price will be and anything he labels a fair price will be the price they 
will have to sell it at. 

Mr. Water. But that fair price, Mr. Dollinger, is of necessity set 
by competition. 

Mr. Dotiincer. You mean by that, that if the manufacturer makes 
the price so high it will do his business out of the market ? 

Mr. Watter. That is right. 

Mr. Dotiineer. I know, but if his product is so important that 
many people will want to buy it, for example, an item in the drug 
field which may be necessary and the fair price is $0.50, but because 
the public needs it you can price it at $2, we will have to pay. We 
will have no place to go; isn’t that so? 

Mr. Water. No; no. 

Mr. Do.iincer. Excepting that I can use an item which isn’t 
branded. 

Mr. WatiEr. That is right; there are many more. 

Mr. Do.tirncer. Wait a moment, now. You have already con- 
vinced the public that this brand item is the best item under the cir- 
cumstances. 

Mr. Wautzr. That is right. 

Mr. Doturncer. And most mothers are afraid to go ahead and take 
another item because it hasn’t become known. 

Mr. Water. But the competition is open. I haven’t closed 

Mr. Dotiincrr. If they can spend enough money, the new firm, to 
convince the public as has already been done with other firms, as I 
pointed out the other day with respect to aspirin, in my mind aspirin 
is the same, no matter who sells it, no matter what the brand is. 

Mr. Watter. That is right. 

Mr. DotiinGcer. But ads have proven to people that Bayer’s which 
dissolves in a second or two, is better than the stuff that doesn’t dis- 
solve. I can’t see it, but the public buys it. 

Mr. Water. But, Mr. Dollinger, you are proving my point, and 
let me show you how you are doing it. 

Mr. DoturNcer. I didn’t say I was against you. 

Mr. Watter. You are proving my point, Mr. Dollinger, and I am 
glad you brought it up, because I didn’t intend to bring it up. 

When Bayer’s Aspirin made aspirin available to the public, it spent 
millions and millions of dollars in research, and advertising to bring 
aspirin to the public, to bring something desirable, something that was 
wanted. 

What did it do? It set a certain price, but there are hundreds of 
manufacturers of aspirin available to you. I want Bayer’s because I 
know it is Bayer’s and I want it, but you can buy St. Joseph’s, you 
can buy Squibbs, and anybody else’s for less. 
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Mr. Doturcrr. May I interject? I think you want Bayer’s be- 
cause you think that because it dissolves in seconds, it is a better 
product than a product that dissolves in maybe a minute. 

Mr. Water. No; that isn’t the reason why I want Bayer’s. 

Mr. Douutneer. That is why the public buys it. 

Mr. Water. I want: Bayer’s because Bayer’s I think, the integrity 
of the manufacturers, their research, their ability 

Mr. Dotiincer. Take Macy’s in New York. They are much 
cheaper than Bayer’s. 

Mr. Water. Sure enough, but you can buy it. 

Mr. Dotiineer. Of course I can. 

Mr. Watuer. That is what I am trying to show you. These very 
people are able to bring competition. 

Mr. DoxuiNeer. In aspirin, the public knows that there isn’t a dif- 
ference, but in other products the public does not know that. 

Mr. Water. They do, Mr. Dollinger. They know that Lily’s vita- 
mins and Squibb’s—— 

Mr. Douirnerr. If they knew that, Mr. Waller, I can assure you 
there would be no bill like this before us because there would be no 
purpose in trying to build up items. The public wouldn’t care about 
the brand they buy. 

Mr. Water. Well, we have a brand item economy, Mr. Dollinger. 
You know that. 

Mr. Doxtuincer. Yes; I know. 

Mr. Water. Now, therefore, this bill isn’t trying to correct the 
situation you are talking about. This brings up the point that this 
bill does not impede competition, but broadens competition. 

Mr. Areer. On the same point, Mr. Waller, could it be possible that 
we are penalizing the trademark items that have been built up through 
millions of dollars of expenditures, and so forth, inasmuch as those 
items now are differentiated in the language of the bill itself, and at 
the same time we are permitting those manufacturers to manufacture 
the same product, even the identical thing but not put the name on it. 
Haven’t you the same competition problem there ¢ 

Mr. Wauter. No; you have competition in branded items, you 
have competition in unbranded items. 

Let us take Colgate’s toothpaste which is something we all know 
about. There are a hundred different kinds of toothpaste. There is 
Pepsodent, there is Proctor & Gamble puts out a toothpaste—— 

Mr. Aucer. Maybe I didn’t phrase it right. These manufacturers 
if they so choose, can take the brand name off their product. 

Mr. Water. Yes. 

Mr. Arcer. Then what have you accomplished, because it can still 
be distributed throughout the market at whatever price they want to 
distribute it in these mass quantities, can’t they ? 

Mr. Watuer. Swell. Let them do that. That brings competition 
to branded items and that is what we want. 

Mr. Areger. But you haven’t corrected the basic competitive strug- 
gle to sell products for a profit at reduced price. 

To clear up my mind, if we were to take off all name brands, you 
would be right back where you are today in the sense that the small 
merchant would have trouble, as I understand it, buying in sufficient 
quantity to equal the big merchant, and there you would be losing 
your profit and going out of business. 
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Mr. Water. If there were no identified brands, if there were no 
trademark brands like—there weren’t many when I was in the drug 
business 30 years back, sure, the druggist sold. You didn’t come in 
and ask for Bayer’s aspirin. 

At that time Bayer’s was in the market already. You came in and 
asked for aspirin or you came in and asked for a drug and the drug- 
gist gave you what he thought was good, but today, they don’t come 
in and ask for that anymore. 

Today we have a branded economy. 

Mr. Axcer. I am trying to get the answer to this. First, we are 
penalizing trademark in and of itself and second, you are permitting 
them to outwit the very provision of this bill by going around the 
trademark provision, because you could put out the product without a 
trademark on it and sell it at any price. For one you, as a local 
druggist, could not sell aspirin competitively with the chainstores, 
if that is the comparison we are making here on this bill, because the 
chains could buy the item in quantity, package it prettily and sell it. 
You would come back to us and say, “Now we must have help from 
the unbranded items.” Is this not logical? I am just trying to be 
consistent. 

Mr. Watuter. No; it is not logical for this reason, Mr. Alger. This 
bill and proponents of this bill do not want to stifle competition with 
branded or unbranded items. 

Mr. Auger. I know you are sincere in that. 

Mr. Water. There is no question of that. I am telling you that 
to be a fact because that is our desire. We do not want to stifle 
competition. We say that we now have a branded economy. » Every- 
thing is branded. Sugar is no more sugar. It is Domino. Steaks are 
even no more steaks. It is Encore Steaks. 

Mr. Arcer. Texas. 

Mr. Water. Texas is right. So what I am trying to bring to you— 
but the branded economy is there, There is competition among brands. 
There is competition among unbranded. We want competition, That 
is the life of our free enterprise system. We do not want to stifle it. 
If I came here and asked you to do that, you would probably throw 
me out, because that is not our economy, our democratic form of 
gvernment, which exists and thrives in competition. 

Mr. Arecer. You have said that 3 or 4 times, but you are convinced 
in ar mind then that this bill will not penalize—— 

Mr. Water. No, sir. 

Mr. Auger. Trademark items? 

Mr. Water. It will help those who want to be helped. 

Mr. Auger. And you do not think it will penalize trademark items. 

Mr. Water. No, sir. 

Mr. Auger. Secondly, you do not think it will permit the outwittin 
of this law itself if this became the law by merely taking the name o 
and then underselling the small merchant ? 

Mr, Water. No, sir; it will create competition. 

Mr. Arger. All right, you said that a minute ago. 

Now let me pass on to something else. 

Mr. Dotiincer. Will you ask whether it is going to help the con- 
sumer at the same time? 
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Mr. Arcer. The housewife is right behind my shoulder. That is 
why I tried to warn Mr. Waller. i think the consumer must be ever 
present in this conversation. 

Mr. Water. That is right. 

Mr. Doturncer. I want him to tell us whether it is going to hurt or 
help the consumer. 

Mr. Arerr. I yield. 

Mr. Water. I will come to that in my statement later on. 

Mr. Axeer. Still on this trust thing, I wanted to ask you the ques- 
tion I asked before. As I understand it, the danger of monopoly at 
the outset, which was the reason for the antitrust law 

Mr. Water. That is right. 

Mr. Arocrr. Originally 

Mr. Watter. Correct. 

Mr. Arcer. Was protection to small merchants. 

Mr. Water. Correct. 

Mr. Atcer. Who now ask that the antitrust be set aside. 

Mr. Water. No; that it be implemented to prevent concentration 
and monopoly in the field. 

Mr. Arger. So you have to define implementation in the course of 
these hearings. 

Mr. Water. That is right. 

Mr. Ateer. As compared with setting aside. 

Mr. Water. That is right. 

Mr. Areer. Let me read you something that I think you should 
know. 

Mr. Water. Are you reading from the statement of the Depart- 
ment of Justice? It has already been submitted. 

Mr. Mack. That has already been included. 

Mr. Water. I have a copy of it. 

Mr. Areer. Let me just read the one sentence now. 

Mr. Water. Just 1 minute. Let me get a copy because I have it. 

Mr. Mack. That is the Justice Department report; is it not? 

Mr. Arger. Yes; to Chairman Harris. 

Mr. Mack. That was put in the record the first day. 

Mr. Acer. Here is the sentence that the chairman and other mem- 
bers of the committee are concerned about, including myself. This is 
the statement of the Justice Department : 

We feel Congress should give very serious consideration to whether it desires 
to enact legislation like H. R. 10527, which would, in effect, repeal, pro tanto, 
the Sherman Antitrust Act and drastically change the basic concepts of our 
competitive economy. 

Mr. Water. Mr. Alger, I answered that very extensively in my 
comments. 

Mr. Atcer. I wanted you to see the real concern that we on the 
committee feel when such able attorneys as those in the Justice De- 
partment make that kind of broad, general statement. 

Mr. Water. I read that, and I am conscious of their desire, and I 
appreciate their opinions. But I think they are wrong, and I will 
try to show wherein they are wrong. 

Mr. Arcer. I appreciate your endeavor. 

Mr. Water. Let me finish the facts with reference to the bill it- 
self. Sections 5 to 9, beginning on page 5, as I said, is new wording 
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that is not now in the bill. I say that these sections provide, as I 
have read to you that statement which is contained on page 5 begin- 
ning with line 6, it makes lawful for a proprietor to establish and 
control resale prices on his identified merchandise, and then it goes 
on, and very well, too, and I think equitably, and it provides that he 
must do certain things before he can take advantage of this. What 
must he do? He must give actual notice. He must provide that his 
product is in free and open competition. He must provide certain 
defenses and certain exemptions which are contained in section 8. 

Then section 9 goes further. Section 9 specifically provides against 
horizontal conspiracies and horizontal price fixing, which is not desir- 
able because they are impediments to competition. It has got to be a 
product that is in competition because, Mr. Alger, there are several 
cases of record now in the past 25 years, and one of the cases is East- 
men-Kodak Co. Eastman-Kodak Co., on Kodachrome, which is a 
color film, went to court because they fair-traded and that fair-trade 
contract was questioned, and the court found that Kodachrome was 
not in competition sufficiently enough with others. There is only one 
other manufacturer. 

Mr. Atcer. Will the gentlemen yield? 

Mr. Water. Yes. 

Mr. Arcer. Is there any question or doubt in your mind but that the 
vertical price fixing which we have in this bill, by its very definition, 
must result, also, in horizontal price fixing, and isn’t that what the 
local merchant is interested in, because he wants to be able to compete 
equally with other merchants in the same class of goods at the same 
level of sale? 

Mr. Water. It is vertical, and it is not horizontal where it should 
be because of our present realities in the market. What do you mean 
by that, Mr. Alger? I say to you that it is truae—— 

Mr. Atcer. You got my question, didn’t you? 

Mr. Watter. Oh, I got it. 

Mr. Acer. This statement here says he cannot have horizontal 
price fixing; is that not so? 

Mr. Watter. And the bill says so, too. 

Mr. Acer. That is what I meant. 

Mr. Watter. The bill says that, and so does the law state this. 

Mr. Arerr. Let me restate this so we get off on the right foot. 
Section 9—and I have read it and you have read it. 

Mr. Water. That is right. 

Mr. Araer. Section 9 says, in effect, there won’t be horizontal price 
fixing; is that correct? 

Mr. Water. Correct. 

Mr. Acer. What is the concern of the merchants? They cannot 
compete horizontally, pricewise, with other retailers, as I see it. 

r. Water. That is right. 

_Mr. Atcer. Doesn’t the vertical price fixing we have set up in this 
bill then result, by definition or by practice, in horizontal price fixing 
at the retail level ? 

Mr. Watter. That is right. 

Mr. Atcer. What else Sve it do? 

Mr. Watter. It does that. 
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Mr. Axerr. But this bill says you cannot have horizontal price 
fixing. 

Mr Water. Only by the person who fixes the prices. 

Mr. Axecer. In other words, it cannot be collusion. 

Mr. Water. That is right. No, no; by the person who fixes. 

Mr. Acer. We can have collusion this way, but not this way [in- 
dicating |. 

Mr. Wiixex No, no. The retailer does not fix the prices. It is 
fixed for him at the top where there is competition, where there can be 
no horizontal price fixing. 

Mr. Aucer. Do you hear yourself? Do you realize what you have 
just said ¢ 

Mr. Warrier. Yes. 

Mr. Aterr. That the merchant cannot fix prices, but prices are fixed 
way up here somewhere. Is this basic American price competition we 
are talking about? And I am not for or against this bill at the mo- 
ment, but, Mr. Waller, the idea kind of startles me as I sit here and 
listen to you. The merchant cannot control his price. The price is 
set up here by the manufacturer, and yet the bill says we cannot have 
horizontal price fixing because it might be collusion between retailers, 
but we both take this product from the manufacturer; whether he or 
I are on speaking terms, we have got to sell it for the same price. 

Mr. WALLER. That is right. 

Mr. Areer. What is the difference, since there is horizontal price 
control when you have the vertical setup ? 

Mr. Water. Because the vertical has in mind a protection of the 
trademark which is being abused in the market place to create unfair 
methods of competition, so Congress recognizes the right of the manu- 
facturer in his trademark, in his property, and says to him, “You can 
protect it in this manner,” to prevent the distributors, whether it is 
a wholesaler or whether it is a retailer, to use that product m com- 
petition under such practices which would annihilate my property. 

That is what you do. You are not telling him to fix it. You are 
telling him he may, if he so chooses to do that. You are giving him 
an opportunity to protect his property just like the State legislatures 
have enacted all types of 

Mr. Aterr. Mr. Waller, this I can understand. 

Mr. Water. Yes, sir. 

Mr. Axerr. Don’t forget there is another property, and that is the 
dollar in the consumer’s pocket. Again I am trying to be impartial 
now, and I want you to understand that. I am trying to bring out 
the facts. So this is property in the form of dollars, money. 

Mr. Water. That is right. 

Mr. Arcer. Money is property just as real as this table. 

Mr. Waser. Absolutely. 

Mr. Arcrr. So, there is a property right which the consumer, nat- 
urally, wants to protect. 

Mr. Water. Correct, and he is entitled to that protection, and 
that is what I say this bill does; it gives him that protection. It gives 
him the protection that he can buy what he wants, provided there is 
competition in that particular field, at whatever price he wants to 
pay. That is what this bill does. And it does it more; it does it in 
an honest way. I have before me a sheet that I cut out of Friday’s 
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paper, and I did not intend to read it, but only because I thought 
maybe you would come to that. Here is what it says: 


Maple step table, nut brown, regular price, $49, sale price, $24.50. 


Is that an honest statement? If it is honest, the regular price, then, 
robs the consumer. Is that the kind of a practice that we want in 
the market place ? 

Mr. Acer. I do not know whether it is honest. Neither one of us 
knows this. I do not know the merchant. 

Mr. Water. No, but when we have no fair trade and Colgate’s 
toothpaste sells for 39 cents and a distributor takes Colgates tooth- 
paste that sells for 39, probably costing the druggist 29, and he sells 
it for 19, so what is the consumer getting? She is getting a bargain. 

Mr. Atcer. In this bill we lay out conditions where a man can sell 
on that basis. Now maybe he did not put in there that this was a 
fire sale or damaged merchandise. 

Mr. Dotiincer. What has happened there, and I do not know 
particularly about this item, but there have been many instances of 
false advertising. 

Mr. Arcer. That is right. 

Mr. Dotiincer. Where the dealer attempts to convey to the public 
a fact which is not there. 

Mr. Watter. That is right. 

Mr. Douitncer. He establishes the price in his own mind. Lots of 
manufacturers itemize an item for sale never intending it to be sold 
for that price. 

Mr. Water. Correct. 

Mr. Dotirncer. But give it a false figure to give the dealer a chance 
to mislead the public. 

Mr. Watter. That is right. 

Mr. Dotiincer. That is what this is. 

Mr. Watter. That is what this bill says you won’t be able to do. 
Once a price has been established based upon competition in the 
market place from the manufacturer’s viewpoint, then that price will 
have to be adhered to. 

Mr. Dottrncer. Mr. Waller, that may be so, but you and I know 
that with respect to many of the gas companies that sell gasoline, 
they haven’t the right to fix prices but just as soon as X company 
reduces the price a penny, lo and behold without having been in con- 
sultation with the others the price is regulated a day or two later 
at the same level and they say they were not in collusion and yet you 
can figure it out for yourself, the same day and same hour sometimes. 

Mr. Water. Mr. Dollinger, you are familiar with conscious paral- 
lelism, a phrase in the law which is used, and this was brought out 
here before. 

Mr. Dotuincer. Do I believe the people are psychic? 

Mr. Water. They are not psychic. They just know before what 
is going to happen, and that is what I say is being done by large 
business. 

Mr. Dotirnger. That is what Mr. Alger is afraid of notwithstand- 
ing the provisions of this bill. He thinks nevertheless it is possible. 

r. Aueer. That it is possible and I would like to join with my 
colleague, and Mr. Waller, I would like to point out that granted 
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what you say is true, and I would share your concern if there is false 
advertising, understand 

Mr. Dotiincer. There is. 

Mr. Areer. All right, but I would again at the moment take issue 
with you, Mr. Waller, by asking therefore, must we have a bill that 
will control trademarked items because some dealers are guilty of 
false advertising? I think we can get at them in another way. 

Mr. Watter. I do not think you can. You did in 1914 when you 
passed the Federal Trade Commission Act. 

Mr. Arerr. Are there any laws on the books now that would take 
care of that kind of advertising if the laws were enforced ? 

Mr. Water. No; there are not. 

Mr. Acer. Then possibly we need a law to take care of false ad- 
vertising, which many times better business bureaus take care of in 
each of the communities. 

Mr. Water. They try, but look, Mr. Alger, the Senate Interstate 
and Foreign Commerce Committee only yesterday, the subcommittee, 
passed the automobile standards, and so forth and so on, and provided 
that the dealer will have to put on; this is so much, this is so much, 
transportation is so much. 

Mr. Ateer. Mr. Waller, we know that our States have very fine 
legislation setting up—— 

Mr. Water. They do, and Mr. Alger, that is what I am trying to 
bring to you to strengthen my argument; 45 out of 48 States have 
enacted fair trade acts, and they are on the books today. 

Mr. Areer. Eighteen of them said they are unconstitutional ac- 
cording to their own State constitutions. 

Mr. Water. I will come to that. 

Mr. Dotirneger. May I say that that is a tribute to your organi- 
zation ¢ 

Mr. Water. No; don’t do that, Mr. Dollinger, please don’t do 
that. It isn’t a tribute to us. 

Mr. Do.iiincer. That is by way of being complimentary. 

Mr. Water. Thank you very much but don’t do that. I attribute 
it to the wisdom of the legislators who are interested in the people 
they represent, and that is why you have been here 5 days now, 
listening. 

Mr. Doiircer. The reason I made the statement is if you had seen 
all the mail I have received from my district and throughout the rest 
of the country which, of course, is a tribute to your organization, you 
wonder sometimes how legislation can go any other way but that way. 

Mr. Water. Mr. Dollinger, the reason for that is because the 
druggist has been beaten more frequently and harder. 

Mr. Dotxiincer. We all, I think, have expressed an interest to help 
the little fellow. 

Mr. Waiter. That is right, and we, the little fellows, and I repre- 
sent them, think this will do it. It may not help all 

Mr. Dotiincer. My definition of a little fellow is not only a little- 
business man, but a consumer as well. 

Mr. Water. That is right, and let me tell you, Mr. Dollinger, I 
am glad you brought it up, and also to answer Mr. Alger, the con- 
sumer is important, but do not forget please, don’t separate the con- 
sumer from a producer. He is a consumer and a producer. If he 
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does not produce, he would not be able to be a consumer. It is of 
interest and of desire to protect the economy, including the producer, 
including the distributor, including the consumer. at is the pur- 
pose of this measure. That is what we believe will doit. It won't, as 
I said before, it won’t be a panacea, but it will do, from an experience 
of 27 years with fair trade—our economy grew. You and I watched it 
grow, expand, with fair trade, with effective fair trade. 

Mr. Arerr. If the gentleman will yield. 

Mr. Wauuer. Yes. 

Mr. Axeer. I would like to ask him for a definition, Mr. Chairman. 
Now on page 7. 

Mr. Water. Of the bill? 

Mr. Aucer. Under section 7 of the bill I would like your definition 
of the word “substantial.” 

Mr. Water. You asked me that question before, and I went to 
the trouble—— 

Mr. Arcer. This was brought up by Chairman Gwynne, as you 
know. 

Mr. Watter. That is right. I went to the trouble of looking it up. 
The dictionary says “substantial” is a considerable, more than a little. 

Mr. Acer. This does not help at all. What do you think the defi- 
nition is for the purpose of this bill? 

Mr. Doutirncer. More than a little and less than a lot, is that. it? 

Mr. Water. That is right, that is about it. That is about what it 
says, but, Mr. Alger, let me say this to you. These facts will of neces- 
sity come up in litigation, and the facts in the particular case will 
resolve what it means. Let me give you an exai ple. 

Mr. Areer. You know, Mr. Waller, we have .ad so many examples 
of the Supreme Court telling us in Congress what we meant to say 
when in reality the majority of the Congress, as is borne out by the 
record, did not mean to convey that at all. 

Now aren’t we just passing the problem on to the Court without 
actually defining it legislatively? Don’t you think we ought to define 
or is it possible to define ? 

Mr. Water. It is. 

Mr. Arcer. To define this particular sentence. 

Mr. Watter. It is. 

Mr. Areer. How is it? 

Mr. Water. I would say 

Mr. Atcer. Let’s not wait until we get to court. How do we define 
“substantial” for the purpose of this bill, for goods that are going to 
cross interstate lines ? 

Mr. Water. You could define it to this extent. I have got to take 
an example again, in Texas. A local manufacturer manufactures a 
product. His business extends up to $100,000 a year; $10,000 of it is 
out of State, by mail and so forth. That is not substantial. That isa 
small portion. That is a little. 

Mr. Aucrer. Who says that? Just Mr. Waller says it is not sub- 
stantial. 

Mr. Water. That is right. I say it out of experience. 

Mr. Arerr. You have your right to say it, but you are one human 
being with an opinion. 














490 FAIR TRADE 


Mr. Water. Oh well, a court may differ. The Supreme Court 
has differed with me so many times, and there are books on differences 
of opinion. 

Mr. Arcer. I understand. This is the way the court is going to do 
it if we are going to give them legislation. But go ahead. I inter- 
— ou. 

r. Watter. On the other hand, if out of his $100,000 of business 
34 or 40 percent of that business is in interstate commerce, in States 
other than Texas, that then and in that event if that substantial part 
or if that portion interferes with interstate commerce, that then, that 
is, what you are covering. 

Mr. Arerr. I think you are probably as correct as any man can be 
trying to define something as difficult of definition as “substantial.” 
Mr. Water. And there may be some judge who does not agree. 

Mr. Aucer. Let’s go ahead and say that 35 percent—you can name 
any figure you want for the purpose of this illustration—35 percent is 
substantial. What would 34 be? 

Mr. Water. Not substantial. 

Mr. Arcer. 36 is substantial. 

Mr. Water. Mr. Alger, if I could give you exactness in language, 
I do not know what I would be, but there is no such thing. We have 
wars on account of misunderstanding of language. 

Mr. Aucer. We do not want to promote new wars. 

Mr. Water. No, let’s not. 

Mr. Arcer. But you see the difficulty as I see it. 

Mr. Water. I am conscious of it. 

Mr. Arcer. Are we then creating more problems, Mr. Waller, than 
we are solving by this particular language ? 

Mr. Watter. No, I do not think you are creating more problems, 
but you are creating a situation—you see, Congress can only regulate 
interstate commerce that travels in interstate or local commerce that 
interferes with interstate commerce. That has been the rule of law. 

Mr. Aucer. We do not know from the purpose of this bill what we 
are controlling because we do not know what percentage of a man’s 
volume is going to be called substantial, and we in Congress through 
your instructions now are told, “Don’t try to solve it. ‘Throw it onto 
the courts of equity and let the judges decide what “substantial” is. 

Mr. Water. Because that is our way. That is our way of life. 
That is the way we do things, because—let me show you. In 1914, 
coming back to this bill again, in section 5 (a) (1), line 16, you, 
Congress—and it has lived with it ever since—has declared as 
follows: 

Unfair methods of competition in commerce, in unfair or deceptive acts or 
practices in commerce are hereby declared unlawful. 

Mr. Alger, how many words have you got in there that nobody 
can say what is unfair and what is deceptive and what is competition 
as a matter of fact? 

Yet the Federal Trade Commission Act was based upon this state- 
ment, and yet they have tried to enforce it and yet we have unfair 
methods of competition. We have deceptive methods of competition. 
Courts have construed what they mean. Some courts have construed 
in favor, some courts have construed against it until it reached to 
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the Supreme Court, and the Supreme Court in some cases said: “No, 
the Federal Trade Commission had not authority to go that far.” 

Mr. Axcer. Questionable and poor language in the past does not 
excuse us from our present responsibility of clear definition. 

Mr. Watter. No, not by any means. 

Mr. Acer. What is the meaning of the language of this bill? 

Mr. Water. What I am trying to tell you is that if we put in 35 
percent to be substantial, you will come and say, “Well, what happens 
to 34,” and you did say it, so I will have to tell you that 34 1s not 
substantial but 35 is. It is just that little. 

Mr. Acer. The conclusion of this conversation is to throw up 
our hands and let the courts decide. 

Mr. Water. But give them something to decide upon. 

Mr. Arcer. But up to this point you see competition has decided. 
Now that may not be always good, but it has been the best system 
we have been able to think of in this country. Now we are going 
to say “no, we are going to let the court decide.” Is this the better 
part of wisdom ? 

I do not know and I am still studying it but I am just a little be- 
wildered to think that the court, that judges who may never have 
earned a dollar selling at any level are going to tell the merchants 
how to run their business, which is what this is. 

Mr. Water. Mr. Alger, what other system can we devise here 
with you sitting in the capacity of a legislator, what other system can 
you devise than giving some yardstick, some principle that the courts 
may follow? What can you tell the Court to do as you have tried 
to do, as in this particular instance the Supreme Court of the United 
States in the older born decision said, “This is good, this is the right 
way to do it?” Then 10 years or 15 years later a different set of 
judges said, “No, the Millard-Tydings Act is no good because it did 
not cover this and that.” 

Mr. Ateer. Mr. Waller, you have got a good point but I simply tell 
you this: I think we have all been witness to the fact that we in 
Congress with good intentions, pressed by good-intention pressure 
groups have tried to enact legislation to change human nature, to do 
everything but to make it stop raining. And if I am a little bit 
puzzled by this it is because I see us trying to actually reenact eco- 
nomic laws or repeal economic laws and substitute man-made laws. 

I do not say it is true in this bill, but that is at the basis of my 
reasoning in asking you questions. Are we trying to substitute the 
judgment of a group of men somewhere a legislature or court for 
the combined judgment of millions of citizens all over the country 
who make countless decisions every day in showing consumer demand. 
Are we going to try to mastermind all these consumers ? 

Mr. Water. No, you are not going to do that. You are going to 
give the consumer the right of choice, and choice must be offered 
in order for this bill to be effective or it cannot be fair traded. It 
cannot be covered by resale price maintenance. It gives the consumer 
7 esa It pits competition, one dealer against another, to fur- 
nis 

Mr. Dotiincer. May I ask you a question? My curiosity has been 
aroused. I have looked at the list of the people who want to testify 
before our committee, some for and some against the bill, and I was 
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amazed to see that none of the chainstores have appeared before our 
committee. 

What is their attitude on this? 

Mr. Wauter. Their attitude is in favor of fair trade. As a matter 
of fact, they are part of the committee, the steering committee, so 
to speak, for fair trade. 

r. Dotirncer. But they have not papeered before the committee. 

Mr. Water. I do not know why. They did appear in 1952 when 
the McGuire Act was enacted and they are for State fair trade acts, 
I know that to be a fact, particularly the chainstores. 

Mr. Dotiincer. I notice the discount houses have not appeared 
before our committee either. Are they for the bill or against it? 

Mr. Water. I couldn’t say. I tell you, Mr. Dollinger, I believe 
they would be for it, only to use it as a criteria of price establishment 
so they can try to evade it by saying, “Well, it is fair traded at 49, 
we give it to you at 39.” 

r. Dotirncer. I think they’d be for the bill because it will keep 
them in business, maybe. They’d find another gimmick to put you 
fellows out. 
| Mr. Water. Probably, Mr. Dollinger. 

Mr. Dotirncer. What would stop them from going into Canada 

or Mexico or Cuba? 

Mr. Water. There are so many subterfuges. 

Mr. Dotuincer. That would not be a subterfuge, would it? They 
would be doing it epeely 

Mr. Water. Well, a subterfuge can be done openly, too. 

Mr. Dotutnerr. If they can cut your price, you mean that would 

be sugterfuge ? 

Mr. Water. No, no. 

Mr. Douiincer. They would not be evading the law because the law 
of this country would say if the bill passed that you cannot do any- 
thing but sell at fair trade. 

Mr. Water. That is right. 

Mr. Douiincer. That would not stop them from selling in Canada. 

Mr. Wau.er. Presumably not. 

Mr. Doriincer. Would the mails prevent them from shipping? 

Mr. Water. Presumably no. 

Mr. Dottrneer. Would this bill that we have before us prevent a 
discount house from establishing an office in Canada and shipping 
in merchandise by mail ? 

Mr. Wauter. There are some laws with reference to shipping un- 
desirable or doing practices from another State into here. I bare 
this from experience. 

Mr. Dotiincer. That happens with cigarettes. 

Mr. Water. And I know from experience certain German makers 
have tried to ship in drugs here 





Mr. Douirncrr. They do not meet our standards, yes. 

Mr. Watter. Yes, that is right. 

Mr, Dotiincer. I am talking about if the drugs met our standards 
and they wanted to cut rate these items from Mexico, Cuba. 

Mr. Water. Canada, anywhere. 

Mr. Dotirncer. Would the provisions of this bill prohibit them 
from doing that? 
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Mr. Water. I’d say no, Mr. Dollinger. I do not think it would 
because you have no control of commerce outside of the United States 
and the territories and the District. You cannot control. It may 
be necessary to come back here and ask for some law to prevent others 
from doing this. 

Mr. Douirncer. Mr. Waller, I raise these questions not to indicate 
what my thinking is but I want to get every conceivable kind of an 
angle to this thing. 

Mr. Water. | appreciate it. 

Mr. Do.iincer. Questions are asked not because it bespeaks the 
mind of the questioner but because he wants to get the witness to 
give a complete statement of all facets of the matter under consid- 
eration, and I think the committee can only act properly on this legis- 
lation or on any legislation when we get every considerable phase of 
the legislation before us. 

Mr. Water. Correct. 

Mr. Dotirncer. Without indicating what our thinking is. 

Mr. Watter. Certainly. 

Mr. Dotirneer. I think all of us have open minds as to what our 
feelings will be. After we see what the testimony is we can then 
make a determination in the best manner we can. 

Mr. Water. Mr. Dollinger, it is for that reason that I took time, 
and you know it must take time to prepare 212 pages of information 
for your consideration, and I was fair in giving you both sides, and 
I did it because of my respect for this committee. 

I had the opportunity and the privilege of appearing before it in 
1952, and I said to my principals, “Let us gather all the information. 
They may not read it, but if they do, it is there.” 

Mr. Dotiincer. You would be amazed but we read it. 

Mr. Water. I know you did. You had to in order to be able 
to ask the questions you have been asking. 

Now Mr. Chairman, I will continue with my prepared comments. 

Mr. Avery. Mr. Chairman, I would like to ask one question. I 
have got to go to the floor right away, and this is a basic question, 
Mr. Waller. 

Mr. Water. Yes, Mr. Avery. 

Mr. Avery. I would like to have you think a little about it even 
if you can’t answer it today. 

I have observed you in the committee room, I believe, every hour 
that we have been in hearing. The idea is beginning to intrigue me 
that actually the provisions of this bill only give the manufacturers 
certain rights. 

Mr. Water. That is right, sir. 

Mr. Avery. Actually, the retail merchant is not involved here di- 
rectly, only indirectly. 

Mr. Water. Indirectly to the extent that he has to live up to a 
certain restriction. 

Mr. Avery. Criteria that is set by the manufacturer. 

Mr. Water. That is right, sir. 

Mr. Avery. So then, we are giving the manufacturer certain rights 
and privileges. 

Mr. Water. That will affect distribution in general, Mr. Avery. 

Mr. Avery. Yes, that is right. 
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Mr. Water. Correct. 

Mr. Avery. Now, I wonder about this. I would like to have some 
manufacturers express themselves on this. Do you have any assur- 
ance as to how many manufacturers would clothe themselves with 
the authority that they would be vested with by this bill ? 

Mr. Water. Yes, Mr. Avery. We have experience for the past 
27 years in fair trade where States have fair trade. 

ey have embraced it whenever their distribution system per- 
mitted it to be done. 

Mr. Avery. All right. Now, let me refresh your memory over 
the fact that one of the leading manufacturers of electrical appliances 
has fair traded by its own decision for, I don’t know for how many 

ears. 
R Mr. Water. That is right, General Electric and Sunbeam. 

Mr. Avery. They recently decided to no longer pursue that price- 
fixing philosophy. 

Mr. Water. Yes; let me tell you why as I see it. 

Mr. Avery. As you see it, all right. 

Mr. Wattrr. That is all I can say, of course, and also give you my 
observations in the market place. 

The reason for it, and that is the reason why we are here, be- 
cause enforcement of State fair-trade acts became so complex, so diffi- 
cult, that there was no uniformity of interpretations, uniformity of 
procedures, so we come to Congress and say to you now and we ask 
you— 
make this principle uniformly applied everywhere so that Masters, who does 
business in New York, can’t come to the District of Columbia and disrupt the 
entire United States interstate commerce in the electrical appliances. 

Mr. Avery. You are of the firm opinion, then, it is just a matter 
of lack of uniformity among the States? That is the only reason that 
General Electric made this decision no longer to fair trade their 
commodities ? 

Mr. Water. That is right. 

Mr. Avery. Rather than the economic problems involved ? 

Mr. Watter. No; it isn’t the economic problems because the eco- 
nomic problems were with them for 25 years since fair trade was in 
existence and they grew. 

Mr. Avery. I think maybe that is right and I think maybe that is 
so. It is quite possible, I will say, that by virtue of that 25 years of 
experience, they decided that it would not be in their best interests to 
fair trade any longer. 

Mr. Chairman, I would like to have General Electric or somebody 
like that speak for themselves instead of having only a deduction by 
a very conscientious and a very capable witness. 

Mr. Wauter. But Mr. Avery, the people came here and testified. 
Sunbeam, who is equally as large, I think, as Genera] Electric in that 
capacity, came here and testified, and they told you why they want 
this bill. They told you why they can’t go on. Other manufacturers 
were here. Bissell Carpet was here. 

Mr. Avery. You mean at this series of hearings? 

Mr. Watuer. Yes; they were here. I have got copies of their 
statements. A lot of them were here. 
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Sunbeam was here, Bissel Carpet was here, Caldwell was here, 
Lilly was here, Parke Davis was here. 

Mr. Avery. I want to take other than the drugs. 

Mr. Wautzr. I mean others. 

Mr. Avery. I want to set them out. 

Mr. WatiEr. They were. 

Mr. Avery. Because there seems to be a rather unique situation. 
The whole drug and pharmaceutical trade is represented here. I 
want to reach out beyond that. 

Mr. Wauer. They were here, Mr. Avery, and they did testify and 
I think they made very forceful statements to show you why they had 
to get off, why they did reluctantly get off fair trade. 

‘hey just couldn’t go on under the circumstances. What is the use 
of having a criterion when it cannot be enforced? We repealed pro- 
hibition because of that, I think. 

So there it is. Because it was an industrywide maereneetie, 
there was no agency, State or Federal, that enforced fair trade. 

The industry in itself enforced it, and when they saw that it is not 
enforceable, irrespective of the millions of dollars that were spent, 
Sunbeam, I understand, used to spend as much as $900,000 a year to 
enforce fair trade, but it became impossible, so we saw the impossibil- 
ity, the lack of uniformity, the lack of uniform procedure, and now we 
come to Congress who can offer uniformity in all of the States and in 
the District to give us this assistance, make equal opportunities open 
in the market place so that the little fellows can go on. 

Mr. Mack. You could still have bootlegging, then, under this bill. 

Mr. Water. Oh, there will be bootlegging. There will be infidels 
and apostates so long as this world is in existence. There are people 
who violate the Ten Commandments every day, and they will continue 
to do that, no matter what you pass here. 

There will be the guy who wants the edge for himself irrespective 
of what you say of him or what you do for him, even though you are 
trying to help that very little fellow. 

The very Fittle fellow will come out and be an apostate, he will be 
an infidel because he wants a little edge. That little edge that he 
wants, he wants to augment and augment, make it larger so that he 
can become larger, irrespective of who else he may hurt. 

That is the difficulty. That is our problem, Mr. Mack. 

Mr. Mack. There were also little bootleggers in prohibition days 
who wanted a little portion. 

Mr. Water. Capone wanted it all and he controlled it for a while, 
I think, Mr. Mack. I will go on a little further 

Mr. Mack. [ hesitate to interrupt you. 

Mr. Watter. That isO, K. You are welcome because it gives me an 
opportunity to bring to you what I think you ought to have. It ismy 
duty to this committee. Then I will go ahead where I left off. 

Mr. Mack. I thought I would give you a little chance to get your 
breath again. You have been on the stand now an hour and 35 
minutes. 

Mr. Water. Is it that long? It is so interesting that I could be 
here all day. 

Mr. Mack. You are doing a very fine job. 

Mr. Water. Thank you very much, Mr. Chairman. 
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Mr. Mack. I want to make a speech, is that all right ? 

Mr. Wauuzr. Good for you. Glad to listen to you, Mr. Mack, be- 
cause you are intelligent enough for me. 

Mr. Mack. I especially did not want you to cut me short when I 
was complimenting you on the fine job that you are doing. 

Mr. Witten. Thank you. 

Mr. Mack. But I thought that under the circumstances, since you 
had proceeded now for over an hour and a half, that we should have 
a little recess so that you can get your breath again and we can come 
back at about 2: 30. 

Mr. Water. If that is what your desire is, I am at your service, 
Mr. Mack. It is O. K. with me. I can come back at 2:30 and con- 
tinue where I left off. 

Mr. Mack. Some of our colleagues have found it necessary to be 
on the floor right at 12 o’clock. 

Mr. Watter. O. K., I can come back. 

Mr. Maox. We will be back at 2:30, and you will be recognized 
then. 

Mr. Watier. Thank you, Mr. Mack. I have been here a whole 
week waiting for this very minute. Thank you. Then I will just 
gather my stuff and come back at 2: 30. 

Mr. Mack. I wanted to make it very clear that I was not cutting 
you short. 

Mr. Water. Oh, no, you didn’t. 

Mr. Mack. But circumstances were such that we had to make ar- 
rangements for our other colleagues and we cannot conveniently get 
back together again until 2:30, but you will be recognized shortly 
after 2:30. It may be necessary to recognize 1 or 2 others. 

Mr. Wauter. That is fine with me. I will be here at 2:30. 

(Whereupon, at 12 noon, the committee was recessed until 2: 30 
p. m.) 

AFTERNOON SESSION 


Mr. DotirnGer (presiding). The committee will come to order. 

Mr. Waller, we are.going to call you a little later. We want to call 
people who have to get away, who have short statements. Mr. Mack, 
I think, indicated that to you this morning. 

Is Mr. Fisher here? 

Mr. Fisher, I understand that you have a short statement for the 
committee which will not take more than 4 or 5 minutes. 

We do not want to rush you but we are trying to give consideration 
to those people who are trying to get away. Ton may identify your- 
self for the record, please. 


STATEMENT OF PAUL C. FISHER, PRESIDENT AND OWNER, FISHER 
PEN CO., FOREST PARK, ILL. 


Mr. Fisuer. I am Paul C. Fisher, president-owner of the Fisher 
Pen Co., located at 7333 Harrison Street in Forest Park, Ill. I will 
read this statement, if that is all right. 

I think I will make it quicker. I have had over 25 years of experi- 
ence in marketing. First as a retailer, then as a wholesaler and now 
as a manufacturer. Today, I own and operate the Fisher Pen Co. 





ee terre: = 





cena oer! 


FAIR TRADE 497 


We make ball point pens and refills which are sold through whole- 
salers to some 75,000 retail stores. 

We do a little over $1 million worth of business a year with very 
little consumer advertising. We employ about 60 people with a pay- 
roll in excess of $300,000 per year. It seems to me that all of life is a 
battle for survival and business is no exception. 

If there were no rules and no laws governing business, I believe 
that it would soon degenerate to total warfare in which the powerful 
and the unscrupulous would soon destroy the small and the ethical. 

If there were no laws, the road to survival might soon require that 
we manufacturers resist our competitors with bombs, poison gas, and 
guns or whatever other destructive weapons we could lay our hands on. 

Competition is good. We all need it at times. It can be construc- 
tive but if competition is allowed to go free and unrestrained, it soon 
destroys itself. 

Big business if unrestrained by laws can by the sheer weight and 
force of its bigness crush, gobble up, and annihilate its smaller com- 
petitors. When that happens a monopoly is created, competition 
eliminated and with that the inevitable degeneration of the successful 
big business begins. 

e all need competition to keep us on our toes. Without it we 
grow lazy, complacent, and stupid. 

We also need to curtail some forms of competition if we are to pre- 
serve our competitors and thereby ourselves and the progress of our 
country. 

This fair-trade law, H. R. 10527, will not add to the burdens of 
Government, in my opinion. It does not eliminate price competition 
because price competition has a rightful place in our economy and 
can and will flourish under this law. This law does not encroach 
upon the just rights of anyone. All this fair-trade law actually does 
is to allow a manufacturer such as myself to make an agreement with 
my distributors or customers so that I can protect their investment in 
my merchandise. My distributors buy my products so that they can 
resell them at profit. If my distributors have no hope for profit on 
my products then I will be unable to sell them. I try with great 
effort to make a superior product. If I succeed, in time my product 
will have a superior reputation. My distributors and I will profit 
because we have made and distributed the proverbial “better mouse 
trap,” and this is good. 

ut without fair trade both my distributors and I are in jeopardy 
from the unscrupulous and unethical price cutter who loves to take a 
reputable high-quality product and make a footbail out of it by clan- 
destinely buying a few and then advertising them at unusually low 
prices thereby destroying the value of my “better mouse trap” in the 
public mind. 

If I cannot protect my regular customers from such unethical price 
advertising, they will be forced to meet the lower price. 

Their profits on my product then will be shot and the incentive for 
them to buy and push my “better mousetrap” will be gone. 

Soon they’ll be pushing a cheaper and inferior imitation as “just 
as good” (even though it isn’t) and in the long run the public will 
suffer because my “better mousetrap” will be forced off the market. 
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I believe that the small, quality manufacturer requires some such 
permission to protect himself as this fair-trade bill (H. R. 10527) 
grants. Otherwise small manufacturers like myself cannot protect, 
adequately, our desire to make and market a superior product. 

Mr. Dotirncer. Any questions, Mr. Avery ¢ 

Mr. Avery. Yes, I think so, Mr. Chairman. I am quite interested 
in this statement as I indicated just before the noon recess, Mr. Fisher, 
because I think this is the first time I have been present when a manu- 
facturer has submitted a statement to the committee. As I interpret 
your statement, you feel without fair-trade laws that you are strictly 
at the mercy of some unscrupulous dealer who is going to use your 
product that you consider superior to all competitive products, as a 
loss leader. Is that what you are saying? 

Mr. Fisuer. Not quite. First of all, we are not strictly at their 
mercy, because we have means of defending ourselves in other ways. 

Mr. Avery. Such as what ? 

Mr. Fisuer. Well, we can make an inferior product, too, and sell it 
at a low price. That is one way. I do not want to do that. But if 
I in a strictly price war, I may be compelled to do it. 

r. Avery. You said you had several ways you could protect your- 
self without this law. Luda the general observation that you feel 
that you would be at the mercy of unscrupulous retail merchants ? 

Mr. Fisuer. Yes. 

Mr. Avery. Unless you 

Mr. Fisuer. I feel we need this law. I feel that any small manu- 
facturer who wants to make a superior product and market it needs 
some such opportunity to protect themselves from the distributor who 
goes out and clandestinely buys our product, maybe only 1 or 2, 
and then advertises it to the public in general at a very low price 
that any regular distributor could not profitably meet. 

Mr. Avery. I noticed in your statement that you brought up this 
matter of advertising. Would you feel that if the retail merchant 
were not allowed to improperly advertise, would the hazard still exist? 
Is the evil then in the advertising of a cheap price or is it in the actual 
sale that he makes ? 

Mr. Fisuer. Any sale also can be advertised even if it is by word 
of mouth, so the actual sale at a low price can do great injury if it is 
publicized. It does not have to be necessarily in paid advertising. 

Mr. Avery. I have observed, or I recall that 1 have observed, in 
most every instance that has been mentioned in testimony here, we 
have always gotten back to the misrepresentation by advertising on 
loss leaders or a misrepresentation by advertising on merchandise in 
short stock or whatever the particular misrepresentation might be. 
It has always seemed to be tied back to advertising. 

Now, as a small manufacturer—and that is your own categorical ref- 
erence—you refer to yourself as being a small manufacturer, do you 
feel that your relationships with your competitors would be main- 
tained on a satisfactory basis even under this act if passed by Con- 
gress, under this law ? 

Mr. Fisuer. Yes. 

Mr. Avery. You do not foresee any problems there ? 

Mr. Fisuer. I foresee none. 
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Mr. Avery. You do not think a big manufacturer could put you to 
a disadvantage with any advantages he might have on price fluctua- 
tion or maybe a big manufacturer might be able to have several 
different brands all carrying the same trademark, or virtually the 
same trademark, which I presume would be his privilege, would it 
not? 

Mr. Fisuer. This law is no cure-all, and business is never going to 
be perfect and laws are never going to be perfect. But I believe that 
this law is a step in the right direction insofar as it will help me pre- 
serve the integrity and the reputation of my product, and thereby 
defend my regular distributors. As I see it, this is not Government 
interference. I can take a gun if there were no laws and shoot some 
distributor who misuses my product, and in some ways it is just as bad 
for a man to destroy the reputation of my product by clandestinely 
cutting the price and by handling it against my wishes as it is if he 
takes my property. 

Mr. Avery. The reputation of your product in essence is a property 
right of yours? 

Mr. Fisuer. That is right, and this law helps me protect that prop- 
erty right. 

Mr. Avery. Of course, I am trying to understand that you would 
be better off under this law than you would be without it. That is, 
I will concede that you would overcome some of the objections that 
you mentioned. 

The question, of course, we on the committee have to decide is: 
Would there be greater objections in other areas than we are overcom- 
ing in these certain few that we have directed the provisions of the 
bill toward ¢ 

Mr. Fisner. Mr. Avery, I am perhaps a minority as a manufacturer. 
First of all, I think I am smaller than many. I do not want to 
engage in price warfare. There is a place for it in our economy, and 
if forced to it, I will do business in that way, but I would much rather 
compete on a quality basis. 

I also feel that there is a place in our economy for a manufacturer 
who wants to produce the finest quality possible, but any time you get 
engaged in the knockdown, drag-out price war, in my experience, 
quality goes out the window. 

We need some such law as this to protect the manufacturer who 
does want to compete on a quality basis. 

Mr. Avery. What do you think about your consumer? Do you 
think sometimes that he would prefer a little less quality and a little 
lower price, maybe? 

Mr. Fisuer. Sometimes, but many times he would prefer better 
quality and particularly in ballpoint pens, I am sure. 

Mr. Avery. I am sure you would be better informed on ballpoint 
pens than I would. Thank you very much, Mr. Fisher. I want to 
repeat that I was more than casually interested in your testimony be- 
cause this represents a new phase of the problem before the commit- 
tee. That is all, Mr. Chairman. 

Mr. Dotiineer. Mr. Alger. 

Mr. Auaer. Mr. Fisher, I certainly enjoyed your statement. You 
have stimulated some provocative thoughts. Is it your feeling that 
the present antitrust laws, looking at your statement on the bottom 








500 FAIR TRADE 


of page 1 and the top of page 2 when you say as on the top of 2, 
. haat that happens a monopoly is created,” is there any question in 
your mind but that the antitrust law as it now operates if enforced 
would protect against such a monopoly? In other words, have you 
studied that part of it, you or your attorneys? 

Mr. Fisuer. Yes; I havea little. 

Mr. Axcer. In other words, you are asking that the antitrust laws 
be set aside with this exception and I wondered if you thought that 
might lose protection to you which now you enjoy, and secondly, 
whether the law is not being enforced. 

Mr. Fisuer. I think in this particular case the antitrust law as it 
now stands should be amended. I believe that the law is bad to this 
extent. I feel that the antitrust law should be improved. I do not 
think this is the only improvement by any means that it needs. 

Mr. Aucrr. That is of course the puzzle that I think we are all fac- 
ing because there seems to be some questions that have us dangling, 
whether it is just language or not I am not sure, but you think that 
this law does protect you, this bill, the present language of this bill. 

Mr. Fisuer. Yes; I do. I think it helps protect me. I think it 
definitely will improve the antitrust law. I think it will improve the 
opportunity for competition to survive, particularly competition in 
regard to quality. 

{r. Atcer. What you have said impresses me. As a manufacturer 
with a proprietary interest. 

Do you retain such an interest in your product after it leaves your 
hands, after it is sold? 

Mr. Fisuer. Yes; we have a guaranty that goes to any wholesaler 
or dealer that at any time we will buy back our product from them at 
their cost. 

Mr. Atcer. Let’s see, if you elect to use this—if you elect to use the 
fair trade law and you are competing with other manufacturers who 
are almost as able to produce as good a product at the same price, you 
cannot sell for less very well, but they can advertise. You do not ad- 
vertise very much. So what would be your election then? Would 
you cut your price or would you advertise more in order to keep up 
with your competitors? 

Mr. Fisuer. We will continue to try and make a better ballpoint 
pen. That is No. 1. 

Mr. Axeer. Is it up to your distributors to do that advertising ? 

In other words, how does competition enter this scene when the 
prices are stabilized by agreement ! 

Mr. Fisuer. I am not suggesting that prices be stabilized. I do not 
see that this bill does that. I am merely suggesting that I be allowed 
to stabilize the retail price on my product. 

Mr. Aucrr. Let me put it another way. 

Mr. Fisuer. But I could put out a competitive product of my own 
under another trade name or another model number and sell it for 
less, and so could my competitors. This does not end price competi- 
tion by any means. 

Mr. Auger. That is the very point. That is the thing that defeats 
me. That is what I was asking Mr. Waller this morning and I am 
still trying to resolve in my own mind. That you can get around this 
law just as easily as you please. 
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For example, I used to be with a radio company. They’d make 
radios for somebody else with another name, whether it was a large 
chainstore operation and actually put on that trade store’s trade name 
but it was the same chassis, the same tubes, and so forth, in the case of 
a radio. Now you would be willing to take a contract maybe as 
additional business for your own product and put out your same prod- 
uct at a lesser price, would you not, if you had a firm, fixed contract 
in order to take up some of the slack in your business? You would 
make the same product for a lesser amount to sell to some distributor, 
some other group in your chainstore outfit that would merchandise it 
entirely separately from your distributor, maybe even in different 
localities than your distributors, I don’t know; would you do that? 

Mr. Fisuer. I might be able todo that. I do not conceive of a situ- 
ation in which I would do it. 

Mr. Arcer. If somebody comes to you and says, “I’ll buy 100,000 
pens but this is the price I need, can you make it at that price?” And 
it is a lesser price than you now get. As a businessman knows, this is 
a cut-and-dried proposition, and maybe you could do it. 

Mr. Fisuer. Yes; but I might be hurting myself in the long run 
because by doing that I might destroy the reputation of my company 
and the reputation of my product by undercutting my own distribu- 
tors, and I do not think I would do a thing like that bathe I think 
in the long run I'd suffer if I did. My distributors would turn against 
me. 

Mr. Acer. That is all, Mr. Chairman. 

Mr. Douiincer. Mr. Fisher, let me ask you a question. You are 
worried about unscrupulous dealers who might buy a couple of your 
pens and advertise them for less money than you can sell it to your 
distributor, for the purpose of hurting your reputation. Isn’t that 
primarily what you people are worried about ? 

Mr. Fisuer. Yes; that is right. 

Mr. Dotxiincer. Can you tell me whether you think in your opinion 
that anybody could undersell you in the manufacture of your pen, the 
same kind of a pen Iam talking about? Is your pen now being priced 
at its lowest? Do you think anybody can make the same kind of a 
pen for less money and sell it for less? 

Mr. Fisuer. I think I could sell my product for less. 

Mr. Doturneer. I do not mean that. I mean forgetting about the 
merits of other pens on a dollar-for-dollar basis, do you think there 
is any competition that you would worry about that would make the 
same kind of a pen, make it for less money and sell it to the public, for 
less money than you are? 

Mr. Fisuer. Mr. Dollinger, to be honest with you, I think that 
there are competitors now in my industry who make as good a product 
as I do and are selling it for less. 

Mr. Dowtincer. The reason I ask you that is because you spoke 
about the better mousetrap, and you wanted to retain the good will 
of the customers that you have. If I perchance wanted to buy a half 
dozen of your pens and I advertise I can sell the Fisher pen for half 
the price it can be purchased elsewhere, and of course I did not have 
enough of those pens to satisfy the market, if your pen was an out- 
standing pen and the public clamored to my place of business to pur- 
chase the Fisher pen and all I had was a half dozen or a dozen pens 
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and I could not supply the demand, it would be silly for me to go out 

and buy thousands of your pens and lose money on the deal. If the 

public really wanted your pen, wouldn’t they if they could not get 

it from me for half the price go looking for the pen from any dealer 

_ can give it to them at any price, as long as they give tnem the 
en? 

. Do I make myself clear ? 

Mr. Fisuer. I do not quite follow you, I’m sorry. 

Mr. Dotiineer. I am trying to point out if I can that if there is a 
demand for any particular product, the public of course would try 
to buy it at its cheapest price, but if the unscrupulous dealer cannot 
meet supply and demand, if the demand is there for the better mouse- 
trap, the consuming public will go to the legitimate dealers because 
in the final analysis they will want a Fisher pen and no other pen 
because that has a reputation. 

Mr. Fisuer. In the public minds, in other words, the public may 
believe my product is better but it may not actually be so, 1s that part 
of your question ¢ 

Mr. Dotirncer. No; I presume that it is so. 

Mr. Fisuer. I admitted it was not necessarily. 

Mr. Doiincrr. I am trying to sell it for you. I am trying to show 
that I can see the reasoning for loss leader sales. I can see the need 
for corrective legislation. I do not say I do not see the need for other 
legislation but I can see the need to curb these fakers who try to mis- 
lead the public. But by the same token, I think that if an article has 
established itself in the market as a good item, that the public will 
not be misled by the price. 

They will try to get the cheapest price, but if the unscrupulous 
dealer cannot buy more than a hidnibod: of your pens because he would 
have to spend a lot of money and lose money by the sale, in the final 
analysis your company and all the other companies that make good 
items will not lose business by it. 

Mr. Fisner. I have had experiences that would refute your state- 
ment absolutely. I know the public is very easily misled. 

Mr. Doxirnerr. Then that would lead to one of two conclusions. 
Either the public is not satisfied that you are manufacturing the best 
item or they do not care; they would rather take a substitute as long 
as it is a question of price. 

Mr. Fisuer. The public is just a bunch of people, and they as in- 
dividuals cannot be experts on ballpoint pens or anything else. 

Mr. Dotiincer. I think the public generally knows what they want 
and they usually go out of their way to buy these things, but if what 
you say is correct, then what you want us to do is to protect the public 
from its own folly; is that it? 

Mr. Fisuer. Yes, absolutely; I want the public protected if pos- 
sible. 

Mr. Dorzincer. You are trying to have us regiment them and say 
that you must buy only these items which are fair traded because 
that is for the best interests of you. 

Mr. Fisuer. Oh, I do not want any legislation to compel people to 
buy products that are fair traded, no. I do not want to regiment 
anybody. 
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Mr. Doitincer. I understand you do not, but if you are trying to 
get them to buy these fair-trade products because you think that that 
is to their best interests, then you are establishing yourselves as the 
people who will tell the public what is good for them. I think on 
the other hand that the public will know what is best for them and 
in spite of all legislation if they think the Fisher pen is the best pen, 
they are going to buy the Fisher pen. 

They will try to get it at a cheaper price but if the supply is not 
there at the cheaper price they will finally come around to your deal- 
ers and pay the regular price. 

Mr. Sense Mr. Dollinger, some competitor, some distributor, 
could go on the market and advertise that my product is no good. 
They could do that, but we have courts to protect me from that kind 
of advertising. I can go into court and I ean sue this individual be- 
cause they have damaged the reputation of my product. 

Mr. Dotiincer. That we are not dealing with here. I agree with 
you there is no doubt about that. 

Mr. Fisuer. If an onapien distributor buys my products 
though secret channels over which I have no control and goes out and 
advertises it at a lower price than they can profitably market it at, 
they are damaging my reputation just as much as if they went and 
advertised my product was no good. 

Mr. Dotxiineer. I agree with you. 

Mr. FisHer. And the public should be protected from that kind of 
bad advertising. 

Mr. Dotuincer. Then would you be satisfied to agree to the pas- 
sage of legislation prohibiting loss leaders? That is what you are 
talking about now. 

Mr. Fisuer. No, no. I am not advocating that at all. I am ad- 
vocating this bill as it is written. 

Mr. Doturncer. I know, but primarily your argument has been at 
least in my mind to prevent the unscrupulous dealer from being able 
to mislead the public into selling your product for less money than he 
can buy it for himself, right? 

Mr. Fisuer. My product ? 

Mr. Do.iincer. Vou! product, and that as a result of which he is 
damaging your reputation. There isno doubt about that. We agree. 
Let me finish the question. If you want to be protected from this 
person who will do a thing of that sort, then wouldn’t you be pro- 
tected by preventing this fellow from selling your product at a loss? 

Mr. Fisner. No; I would not. 

Mr. DotiiNncer. You want to still tell him what he should sell your 
product for? 

Mr. Fisuer. I want that privilege. 

Mr. Dotirnerr. I see. That is all. That is what I wanted to 
know. Mr. Avery. 

Mr. Avery. I just had one more question, Mr. Fisher. I note that 
vou are from Illinois. Your manufacturing plant is in Forest Park, 
Til. I am sorry I do not know, does Illinois have a fair-trade law? 

Mr. Fisuer. It is not enforced effectively at the present time, but I 
personally have had very little problem in protecting the retail price 
-of my product. 
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Mr. Avery. That leads to my next question. My basic question 
was, Are you apprehensive over something that might happen to 
you or are you offering this statement to the committee on the basis 
of something that has already happened to you ? 

Mr. Fisuer. I am offering this statement on the basis of actual 
experience which I have had. 

r. Avery. In other words, you have had an unfavorable situation 
develop in certain States or in certain areas because of the lack of 
fair-trade recognition or legislation ? 

Mr. Fisuer. I have had some experiences, yes. Now I am a little 
guy and my product retails for 49 cents, and it has never become 
a big-loss leader with anybody because I just do not have the reputa- 
tion that would justify the making of a big-loss leader. But some 
day I hope to have that reputation. 

r. Avery. I hope you do, too; but the fact that I was trying to 
establish here is Shather or not you have actually had an adverse 
experience as a result of the lack of fair-trade legislation, or are you 
merely projecting your thinking ahead to something that might 
happen to you sometime if we do not have it. As I understood it, 
you said you have had some unfortunate experience. 

Mr. Fisuer. Yes, I have been in the retail business, I have been 
in the wholesale business. 

Mr. Avery. No; do you as a manufacturer of Fisher pens now— 
that is what I am addressing my remarks to—have you or have you 
not had an unfavorable retail merchandising situation develop be- 
cause of the lack of fair-trade legislation ? 

Mr. Fisuer. Mr. Avery, let me put it this way. In my present 
business—— 

Mr. Avery. That is the business we are talking about. 

Mr. Fisuer. That is my own present business, this business, I have 
had distributors and retailers who have taken my product and ad- 
vertised it at a price I did not approve of. 

Mr. Avery. That is what I wanted you to say. 

Mr. Fisuer. Now so far I have been able to go to those men and by 
persuasion talk them out of it. I have not had to take any legal 
action as yet. But I go to them on the grounds of decency and I 
say, “This is my product. I wish to protect it.” And I have found 
that they cooperated in every case so far. 

Mr. Avery. In how many States do you do business ? 

Mr. Fisuer. But I feel that the old fair-trade law is the thing that 
made it possible for me to convince these men partially. I do busi- 
ness in 48 States. 

Mr. Avery. In all 48 States? 

Mr. Fisuer. Yes. 

Mr. Avery. I do not have a list before me, but I think, Mr. Chair- 
man, we ought to get a list of the States that have fair-trade laws. 
Maybe it has been presented here somewhat. 

Mr. Water. It is in my statement. I believe it is on the last page. 

Mr. Avery. Have you noticed a greater tendency toward unethical 
retail practices in States without fair-trade laws than within the States 
that do have them ? 
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Mr. Fisuer. Yes, I have, and I have noticed a greater tendency 
within the last few weeks or months as a result of certain court 
decisions. 

Mr. Avery. Thank you, Mr. Fisher. 

Mr. Arcer. Two very brief questions, Mr. Chairman. Mr. Fisher, 
since you said you approved of this bill, is there any language in the 
bill that you would change if given the opportunity ? 

’ Mr. Fisuer. The bill as it stands appears to be adequate and good 
tome. [am nota lawyer. 

Mr. Areer. A few of us are not, but I figured you had counsel, and 
some of this language does bewilder us. 

Mr. Fisuer. I think the bill, from a layman’s standpoint, reads very 
well at present. 

Mr. Riad Is there any question in your mind on the labeling of 
merchandise through the mails. Is putting a label on your merchan- 
dise sufficient prima facie evidence that everybody must abide by fair- 
trade prices on the product? This is a new departure in law. That is 
the sort of thing I thought you might disapprove of, I don’t know. 

My second question is this, relative to what you have said: Do you 
feel that electing to take the fair-trade law as a manufacturer will in 
an ae cut your incentive as a manufacturer ? 

r. Fisuer. No. I feel that it will increase my incentive. 

Mr. Arger. That is all. 

Mr. Fisuer. And encourage me. 

Mr. Dotiineer. Thank you, Mr. Fisher. 

Mr. Fisuer. Thank you very much. 

Mr. Dotirncer. Mr. Bockovac. 


STATEMENT OF JOSEPH L. BOCKOVAC, KENSINGTON, MD. 


Mr. Bocxovac. Mr. Chairman and members of the committee, if I 
may stand just a minute, I want to thank you, in the first place, for 
the recognition, and I will express myself in a very few words as a 
plain citizen and consumer and in behalf of the American citizen con- 
sumers. I am not a paid agent. I am what you call a volunteer, 
very much interested in the bill. 

Mr. Chairman, I am a retired Navy man, with an honorable dis- 
charge from the United States Navy, with 31 years’ service. I take an 
interest in the welfare of my country. I have been here now 52 years 
in the United States. I am a naturalized American citizen. I take a 
big interest in observing honesty and dishonesty in trade and com- 
merce. This bill was drawn to my attention, and I said to a friend of 
mine, “I pray to the Lord that this bill passes, we need it so badly. 
Things will go to the dogs if we do not have laws to protect the manu- 
facturers and decent distributors.” 

Mr. Chairman, I will say just in a few words, this bill, it is my belief, 
is a most desirable piece of legislation that deserves the consideration 
of the committee, and I wish and pray when the hearing concludes 
that the honorable committee after this hearing will vote unanimously 
and pass it for the best interests of the American citizens and the con- 
sumers. I am 73 years of age, almost. I am trying to do the best I can 
for my country, for my fellow citizen, and I am very much in favor of 
that bill, and I thank you all and ask that you take an interest in it and 
pass it as it is. I thank you. Are there any questions you may ask? 
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Mr. Dotirnerr. You have done a very excellent job. 

Mr. Avery. Could I make this statement? I would certainly like to 
commend Mr. Bockovac for coming up here on your own initiative 
and ager just as a private citizen. You orihality have the dis- 
tinction of being the only person testifying before this committee 
that is not representing somebody besides yourself, and so I want to 
pay a personal tribute to you as assuming that responsibility as a 
private American citizen working for the best interests of this country. 

Mr. Bocxovac. I thank you, aicecnineneans and it is my privilege 
and honor to serve my country for 31 years in the Navy, and I have 
done everything so far that could be done to protect us from any 
enemy that endangers America. Thank you. 

Mr. Acer. Mr. Bockovac, how did you hear about the bill ? 

Mr. Bocxovac. Well, I will tell you, I have got a friend in Ken- 
sington, Dr. James S. Parker, pharmacist, and Dr. Parker drew my 
Pr ga to that because he knows I am very much interested in legis- 
ation. 

He said, “Look what you can do for me. Is there anything you can 
do for us?” I said, “I cando no more. I am not a manufacturer nor 
a distributor, but I will ask the courtesy of the committee to let me 
— in person and express my views on the points in this bill.” 

Mr. Acer. Mr. Bockovac, I want to thank you, too, for appearing, 
and I certainly appreciate what you have had tosay. 

Mr. Bocxovac. I thank you very much, Mr. Chairman and gentle- 
men. 

Mr. Doriincer. Are there any witnesses who have to get away and 
will take no more than 3 or 4 minutes? The Chair would like to assist 
those people who are from out of town. Are there any other witnesses 
in addition to Mr. Hubbell who have to get away and who will take 
no more than 5 minutes? I will be glad to recognize them. 

Allright, we will listen to Mr. Hubbell. 

Mr. Hubbell, you may proceed. 


STATEMENT OF JOHN W. HUBBELL, VICE PRESIDENT, SIMMONS CO., 
NEW YORK, N. Y. 


Mr. Hupsseitt. My name is John W. Hubbell. I am vice president 
of the Simmons Co., which operates 10 local plants in the United 
States. I am also president of the Sales Executives Club of New 
York, which is an organization with 3,100 members. 

Mr. Avery. Mr. Hubbell, could I interrupt? Is that Simmons Co.— 
what do you make ? 

Mr. Husseti. We make mattresses, bedding. 

Mr. Avery. I assumed that was so. 

Mr. Hupsett. I mention the Sales Executives Club—with im- 
modesty—to show that I have standing in the marketing business. I 
have been with Simmons Co., for 29 years. I was in the ae business 
prior to that. I have watched fair trade and nonfair trade work in 
the market place. Simmons Co., believes in fair trade, and I appre- 
ciate being given the opportunity to say something. I will discuss 
something which I think has great reality with an impact on the 
consumer, although the impact is an interrelated one between manu- 
facturer, retailer, and consumer. I think that fair trade is good for 
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the consuming public; I think it is good for retailers, and particularly 
small retailers; and I think it gives the manufacturer an opportunity 
to protect a quality that he aspires to attain. 

f think the only ones that would lose on fair trading really are the 
predatory price cutters who would be denied an opportunity to exploit 
something. Now this is the way the thing works. 

Mr. Aucer. Mr. Chairman, would the gentleman yield? I just want 
to get the gist of what you are saying. Are you going to just talk to us 
or are you going to refer to your statement ? 

Mr. Hupseww. I am going to talk to you, sir, because I am going to 
condense it. I would prefer to talk anyway. 

Mr. Atcer. That is fine. I just wondered if you would draw my 
attention to—— 

Mr. Huppert. What I am going to say is going to be completely 
informative. There is not going to be any conflict with the typed state- 
ment. Where there is a famous product, whether it is fair traded or 
not, and particularly if it is a so-called shopping item (an investment 
item), a purchase that people make infrequently, there is a “going” 
price. The “going” price would be the fair traded price if there 
was a fair trade price and if it was enforced. But if there was no 
fair traded price, there would still be a going price. If it is famous, 
it is very much to the advantage of a specific retailer, say he has that 
for less. And nobody cuts the price as an act of kindness. A price is 
cut to attract trade. And also it is an implication to the consumer that 
the store that cuts the price of the famous article, they must sell things 
generally for less. 

In actual reality, if it is a famous product, all stores are compelled 
to meet that price or they are going to suffer the embarrassment of 
seemingly having merchandise at higher prices. The general practice 
would be to meet the price. The original price cutter would make a 
subsequent price cut, and there would be a subsequent meeting of that 
price by other dealers. And at a certain point the merchandise can no 
longer be sold with profit by the store, and some stores would have 
withdrawn from the sale of that merchandise. Now if it turns out that 
somebody had a good experience with the purchase of a product made 
by our company, may I say a Simmons Beautyrest mattress, and they 
wanted to buy it again and they went to a store, and the store did not 
have it, that this is a consumer disservice (but not a major one). But 
if they went to a store that had it, and that store was compelled to sell 
it at a short markup (at a price where they could not absorb their costs 
of doing business), that store would be compelled, through self- 
interest, to discourage the purchase of that product. This system 
works a little differently for furniture stores than it works for a 
vending machine or a supermarket because the woman or the man who 
goes into a furniture store to buy an article expects the sales person to 
guide her, to give her honest information, i. e., to be objective. But 
if that sales person is required to offer this woman a piece of merchan- 
dise which is unprofitable for the store, the store’s instructions will 
be to discourage the sale of the merchandise. 

And what you have here is a situation which is completely real, a 
situation which breeds misrepresentation in the market place. 


27308—58——_33 








508 FAIR TRADE 


And if you have misrepresentation in the market place, you have 
done a disservice to the consumer who was not forewarned—who 
expected to get good advice but certainly honest advice. 

Now I will give you a case in point. 

There was a discount store in New York that did not have our 
merchandise, but they advertised our merchandise, and we heard from 
consumers over a period of time that our merchandise was greatly 
maligned in this store. It was no great surprise to us because the 
store basically was not a customer of ours. They had bootlegged 
some merchandise. They used it to attract trade. They used it so 
that they could say, “We have all of these famous names,” and ours 
was one of them, but they never had the intention of selling this 
person that item. And so when a person who was induced to go into 
the store to buy this particular article of ours at a so-called cut price, 
encountered the salesperson they were told that this merchandise 
was very unworthy. They were told any number of things which I 
would say would be fraudulent statements. And we sent in one of our 
own employees with his wife, and they were subjected to a complete 
tirade of untruths about “our service,” “our unwillingness to guaran- 
tee the product which we said was guaranteed,” a complete tirade of 
untruths. And that is what this chain reaction develops. It works 
this way when you are talking about so-called big ticket items, items 
which are bought unfrequently, items about which the public has not 
too much intimate knowledge. 

I am speaking of furniture items, something for the home which 
they buy every few years or every 10 years or every 15 years as against 
something they would buy in a grocery store or a drugstore which 
they consume in a matter of days or weeks. ‘This is a considered 
purchase. It represents an investment. 

And I think that a system which can breed dishonesty in the market 
place, misrepresentation, I think would be a kinder word, is a system 
which is not working for the consuming public. 

Now in terms of the stores. Mr. Dollinger, I talked to one of your 
constituents, Piser’s, in fact. I talked to a store in every area repre- 
sented by this committee except Mr. Alger’s, because Texas does not 
have fair trade and we avoid discussing a fair trade question in Texas. 
In all cases they feel unanimously that this thing works exactly as I 
describe it. It could not possibly work differently. And out of this 
the consumer is misled. 

The retailer is hurt, and particularly the small retailer. And then 
you have a drive for a cheapening of the quality. If the retail price 
is lowered, the retailer then wants to buy it for less. To buy it for 
less, the manufacturer starts removing something, and then some- 
thing more, and you have a drive for cheapening of quality, which I 
do not think is any part of the strength of our American economy. 

Now the manufacturer in turn, he can be hurt for the very reason 
that I have mentioned, and I think probably your concern might be 
less, and maybe it should be less for the manufacturer. 

I think probably your first concern should be for the consuming 
public, or certainly for the protection of an economic system. If re- 
tailers, the manufacturers, and the public are all hurt, it certainly has 
defects, but a manufacturer can make a product, put more quality 
into it over a period of time. He markets it, and he advertises it, 
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and he services it, and he does everything he can to maintain its rep- 
utation so that it can continue its flow. He wants to maintain his 
labor force. And 1 dealer in any 1 community can be the rotten 
apple that goes into the barrel, and he can do it because he has the 
power without fair trade, he has the power by his.one act to weaken 
the entire fabric and completely abort everything that the manufac- 
turer has done and has tried to do, whether it is a small manufacturer 
like Mr. Fisher or a great big manufacturer. We regard ourselves 
as a medium-sized manufacturer with localized branches. 

It seems to me that it is not quite the American system of fair play 
to permit an opportunistic predatory price cutter to have the power 
to interfere with the flow of merchandise which was honestly made, 
honestly marketed, honestly advertised, so he can pull the rug on the 
whole system. 

Now I have tried primarily, gentlemen, to describe a situation as 
I see it from experience. I have tried to give you a philosophy as we 
see it, with the hope that there will be legislation, so that the con- 
sumers and retailers, and particularly small retailers, can be pro- 
tected from the abuses which completely upset the whole apple cart. 
In your case, Mr. Avery, I had a letter from a furniture company 
which is one of your constituent companies in Manhattan, Kans. 

Mr. Avery. In Manhattan / 

Mr. Hupseii. Manhattan, yes. 

Mr. Avery. New York, Mr. Hubbell, has a fair-trade law ? 

Mr. Huppewn. Yes. 

Mr. Avery. I would like to ask you the same question I asked Mr. 
Fisher awhile ago. Has vour experience been that there is a greater 
abuse in retail sales practices in States without fair trade laws than 
in States that do have them ? 

Mr. Huppert. You are asking a generalization and the answer is 
“ves,” 

Mr. Avery. In the States that do have them, do you feel like that— 
they are reasonably well enforced ? 

Mr. Huseetu. In our case, excellently enforced. 

Mr. Avery. You are referring to New York again? 

Mr. Hussexy. No, I am referring to the Simmons Co., nationally. 

Mr. Avery. And in the States that they are administered, you feel 
that they are reasonably well enforced ? 

Mr. Huspexy. No, I said excellently well enforced. 

Mr. Avery. What would you do in a case like this? Suppose that 
we would pass this bill and it becomes law and you have what, six 
different. grades of mattresses or thereabouts, don’t you? 

Mr. Hussein. Yes, there are different grades. 

Mr. Avery. Let’s take your medium grade. You would set a retail 
fair-trade price on that at about $65 or $75. Take $75 on a certain 
grade that we will describe as a medium grade, and in Kansas City, 
Mo., where they do not have any fair trade, a chainstore, a big de- 
partment store, would advertise a special on Saturday that would give 
you $10 for your old mattress regardless of condition, and I have 
seen such advertisements and I am sure you have. It virtually 
amounts to a discount of $10. And yet, as I ready this bill, it would 
certainly be within the limitations of the bill. What would be your 
reaction to that? Do you think we would have accomplished that or 
not ? 
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Mr. Hussey. I think that loophole should be plugged. 

Mr. Avery. How? 

Mr. Hussein. You mean legally, by language? 

Mr. Avery. Yes. 

Mr. Huspevy. Well, it is now in dozens of States in their own State 
law. The law in New York completely plugs that. 

Mr. Avery. Do you know how that is done? I am interested. I am 
not trying to put you on the spot. I don’t see how you could do it. 

Mr. Huppert. I am nota lawyer. 

Mr. Avery. I am not either. 

Mr. Hussevi. And I can say that that problem of trade-ins does 
not now exist in fair-trade States with our fair-traded merchandise. 
There is no price cutting, either directly or indirectly by this method 
on our products in those taiv-trede States today. 

Mr. Avery. In theory, I could see it. Whether it would work to the 
advantage of the American public, I don’t know. 

When you get into something like this, I made a statement before 
that I don’t see how as a practical matter it would work if you had 
some distributor that was determined to be a price cutter, and you 
are always going to have somebody like that. 

Mr. Huspseti. We don’t do business through distributors, if I may 
add. We sell directly to keep in Manhattan and directly to retailers. 
We have contracts in all States that allow a fair-trade contact. 

Mr. Avery. I don’t think your contract prevents—— 

Mr. Hueeetx. Yes; it does. 

Mr. Avery. You contract directly with the retailer? 

Mr. Huppen. Yes, sir. 

Mr. Avery. It prevents a trade-in? 

Mr. Hupeey. Yes, it does. 

Mr. Avery. Then it is up to the merchant who signs that contract 
whether he wants to operate that way or go without a consignment 
of your merchandise? 

Mr. Hussexy. That is correct. 

Mr. Avery. I can see how that would work, but for that kind of an 
arrangement we don’t need this bill; do we? 

Mr. Hussein. We need fair-trade legislative protection. At the 
present time, fair trade is working in our particular company, about 
which I can speak authoritatively, but if there is a continual weaken- 
ing of the fabric, the legislative fabric, it could create another set 
of circumstances. 

We wrote a letter to all of our customers who had fair-trade con- 
tracts with us about 6 weeks ago at the time of the furor over the 
General Electric price break, which as you probably know in many 
cities throughout the United States led to the sale of many items 
below the laid down cost of the store, regardless of the costs of their 
doing business. 

We wrote this letter (and we said that there is so much in the pa- 
pers these days about fair trade), we should make a declaration of 
our intent. 

We asked for no replies, but we got replies and replies and replies, 
without invitation, simply saying, “protect us from this appliance 
mess,’ 
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I grant you that the retailers are speakin peemettip of their self 
interest. But if they are hurt, as they have been very badly, by that 
appliance situation, it compels them to put the merchandise under the 
counter. 

It compels them to do everything they can to dissuade their custom- 
ers from buying the very merchandise where they cannot make an 
honest necessary profit. 

Mr. Avery. Then would you agree with the statement made here 
last week, I think it was made by more than one witness, that in 
areas where there were a number of discount houses, the volume of 
sales. of a given commodity tended to go down? Would you agree 
to that? 

Mr. Hussetu. I would have to qualify my answer. Yes, I believe 
it, but in my statements up until now, I have been really testifying as 
to what I have experienced. I have no experience on that. I have 
been in a good part of the United States in the last 90 days, and I have 
been told that the ultimate effect of the price war has been a tempo- 
re rise in volume and a shortly arrived at slowing down of business, 
and there has been a removal of sales effort on the price-cut merchan- 
dise after the first wave of exploiting a brand new low price cut. 
Does that answer your question, Mr. Avery ? 

Mr. Avery. Yes. I think it is very responsive. As I interpret 
what you have said, the reason for the volume of sales going down is 
the removal of sales effort because the incentives are removed, the 
profit incentive is removed. 

Mr. Hupsett. And in this country, if I may say so, we have accom- 

lished our tremendous volume of business very largely through sales 
in collaboration with advertising, and we have right now an enor- 
mous purchasing power in this country. 

The personal disposable income in the United States was a little 
bit greater, I believe the figure was 1 percent higher, in the first quar- 
ter of this year, as against last year. People don’t have to buy. 
Merchandise needs sales presentation, needs advertising presentation, 
and when you remove some of that power, you have a great chance of 
having a shrinkage in volume, a shrinkage in employment which 
we are experiencing. 

I am trying to speak as a layman on a subject of an economist 
which I am not. But this particular subject, I think, I know quite 
a good deal about. There has been a lessening of sales support on 
certain items which thrive or which need or are nourished by sales 
support. 

I think that the removal of a profit incentive from retailers, and 
articularly if it gets to the point where the markup is inadequate, 
1e has to drive for a lower price which he can only achieve with a 

lowering of quality, or the merchandise is going under the counter. 

Mr. Avery. That concludes my questioning. Thank you, Mr. 
Hubbell. 

Mr. Hussey. I might add, Mr. Mack, I said to these gentlemen 
that I had communicated with a retailer in every area where this 
committee is represented excepting in the case of Mr. Alger, which 
was deliberate. I wasn’t discriminating against him, but in Texas 
the situation is very sensitive about recruiting information pertaining 
to fair-trade operations. 
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Mr. Arcer. Of course, you know that Texans are not sensitive. Of 
course, Mr. Hubbell, I had nothing to do with the law down there 
either way so I guess we are both in the clear. I have a few ques- 
tions, if I may. 

Mr. Huesert. Mr. Mack, I had a letter from Howard C. Heinz of 
208 West Main Street, in Carlinville. 

“We strongly urge you to support the fair-trade bill” and he goes 
on with the arguments as he sees them. I communicated with 8 
people, and these 8 people, your constituents, all said the same thing. 

Mr. Mack. In my district? 

Mr. Huspett. Are you not in Carlinville, sir? 

Mr. Mack. Yes, that is right. 

Mr. Hussetu. There is a Gustav Heinz Co., 208 West Main Street, 
Carlinville, Il. Their letter is signed by Howard C. Heinz. 

Mr. Mack. He is a personal friend and a very successful business- 
man. 

Mr. Houpserz. Well, he didn’t mention that, sir. I am sure he is 
proud of it, but he didn’t mention that. 

Mr. Mack. I might say that the Gustav Heinz Co. is a very re- 
sponsible firm in our community. It has been in existence nearly as 
long as our city. It is the type of business that I classify as small 
business. These small firms could stand to have some protection if 
they are going to stay in business. Mr. Hubbell, if you wish you may 
include the letter at this point in the record. 

(The letter referred to follows: ) 

THE GustTAV HEINz Co., 
Carlinville, Iil., May 2, 1958. 
Mr. Joun W. HUBBELL, 
Statler Hotel, Washington, D.C. 


Dear Str: We strongly urge you to support the fair-trade bill which we under- 
stand comes before the House committee the week of May 5. 

Fair trade is a vital instrument for a legitimate businessman to insure that 
he can meet the ever-increasing costs of overhead. We therefore urge you 
once again to give testimony supporting fair-trade costs. 

Yours very truly, 
Howarp ©. HEINz. 

Mr. Hussetx. On that, I might say that I have an acquaintance 
with thousands of retail furniture stores. I can’t honestly say I 
know how each of them feel, but I can say that I would have great 
difficulty in finding a furniture store who believed that an absence 
of fair trade would work for the consumer’s benefit, and I say that 
based on the circumstances which I have outlined. 

They think that a price-cutting system creates this kind of sales 
misrepresentation that you get, which is unfair to the consumer and 
unfair to the manufacturer. 

Mr. Mack. Mr. Alger. 

Mr. Atcer. Are you being hurt right now with the absence of a 
fair trade law like this? 

Mr. Hussetz. We are hurt, yes, sir, in some places. 

Mr. Arcer. Seriously ? 

Mr. Huppeti. Yes. 

Mr. Atcer. Are you in—— 

Mr. Hussey. Yes, we are seriously hurt in some places. 

Mr. Axcer. You retain a proprietary interest in your product? 

Mr. Hussetx. Yes, we do. 
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Mr. Axcrer. What expenditure are you willing to make to protect 
that proprietary interest ? 

For example, do you have any control with your dealers as to how 
they will merchandise? Do you give them cooperative advertising 
or any other factory help with the merchandise, and do you exact 
any reciprocal agreements with them as to what they will do to safe- 
guard your name? 

Mr. Huspext. I would say that in the first place, we do give them co- 
operative advertising. That is a question by itself, and I can answer 
you that flatly. 

Mr. Acer. This is a help and also a lever to exact from them cer- 
tain cooperative agreements on your merchandise and to protect the 
name; right? 

Mr. Huppety. The answer is more or less right. In reality we give 
them this cooperative advertising money without any such strings as 
you have indicated. I mean, we give it to them, and that does not 
exact from them any commitment. 

The reason is that the cooperative advertising approach is a com- 
petitive thing. Other manufacturers do it and it is one of the thin 
that is regularly done. But as a result of doing it, you cannot gain 
for yourself any measure of exclusive support or any other support 
that they are not willing to give you based on the merits of your 
merchandise. 

Mr. Aucer. How long have you been in this, Mr. Hubbell ? 

Mr. Hussein. How long have I been ? 

Mr. Acer. Yes, sir; how long have you been in this type of work? 

Mr. Huppetu. Twenty-nine years. 

Mr. Acer. Can you recall at what point did this cut price situ- 
ation become so serious that we have come to the point that we need 
this type of legislation ? 

Mr. Husseii. Well, we have one going on right now. We have 
had sporadic price wars like this in non-fair-trade States every so 
often. I would say that it could be worse, but we get hurt at times. 

Mr. Arcer. That is not what I mean. At what point, or has there 
been a point now in the present or in the immediate past, where it has 
become bad enough to bring to our attention the need for this legis- 
lation ? 

In other words, we don’t go out of our way to write bills. Neither 
do you ask for bills unless there is some imminent need, I judge, as 
a result of experience. I know 21 years ago when I was in manu- 
facturing, we didn’t do business this way because the factory, work- 
ing through distributors, which you do not have, but which Mr. 
Fisher has, exacted certain conditions. 

It was a reciprocal thing, for the right to handle that product. 
The distributor and the dealer in turn were forced to do certain 
things. True, it was a suggested resale price, because the factory 
could not tell them what to sell it for, but those dealers didn’t deviate 
because if they did, the distributor might cut them off from the prod- 
uct even as the distributor might lose the product if he in turn didn’t 
play ball with the factory. 

This was protecting the trade name. Now, I give you this little 
background to show you my dilemma in trying to adjust that kind 
of reasoning some years back to the present situation where Simmons 
apparently cannot control its product at all in the hands of the dealer 
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or the Fisher Co. in the hands of the distributor, because somewhere 
somebody buys that product, and then makes a loss leader of it and 
they are permitted to do this, I suppose, because the factory can’t 
control it. 

Now, my — then is really this, Mr. Hubbell, and this is what 
Tam coming back to. Do we need legislation like this? 

Do we need this legislation or are the manufacturers in someway 
not doing their part in exacting conditions from the distributors or, 
in your case, the dealers to cooperate in protecting the trade name? 

Mr. Hussett. Well, when you speak of cooperation in respect to a 
fair-trade price, we have cooperation in fair-trade States. We do 
not have cooperation across the board in nonfair-trade States, so our 
problem is not in fair-trade States. 

Our problem is non-fair-trade States. I believe this new law would 
create some kind of a Federal umbrella which would give us protec- 
tion in nonfair-trade States. 

Mr. Ateer. Would it give actual protection, too, from monopoly. 
This factory I am thinking of, that dealt with distributors and deal- 
ers, could only ee the retail price. 

Mr. Hussein. Yes? 

Mr. Areer. Because otherwise they would be guilty of violating 
the antitrust law. 

Mr. Hussey. Yes. 

Mr. Acer. Now, we want to set antitrust aside and some of us 
are concerned whether that will do more good or more harm. That 
figures into this thing in what we are doing here, asking us to set 
aside in the case of those States that don’t have fair trade so that 
you can go ahead and protect yourself ? 

Mr. Husseti. Nobody has remotely a monopoly position in mat- 
tresses, but we have a workable approach in States that have fair 
trade laws, with or without the nonsigner clause. We do not have 
workable legislation in the non-fair-trade States. 

Mr. Ateer. Do you think you should have more cooperation in 
sticking to this same point of working between the manufacturer and 
distributor and/or dealers, do you feel that you as a manufacturer 
ought to have a better reciprocal arrangement with your dealer in 
order to control the merchandising of your products, since you have 
got a proprietary interest in them ? 

Mr. Huppert. No; no. I think in respect to the price of the mer- 
chandise, we have excellent cooperation where we have fair trade 
laws. 

Mr. Aucer. Why don’t you where you don’t have fair trade laws? 
This is a Simmons product. This isn’t just any mattress now, and 
you command a certain respect in the public mind. Why doesn’t your 
dealer cooperate with you ? 

Mr. Hussey. Because somebody cut prices. 

Mr. Arcer. Who is somebody? They must buy from you? 

Mr. Hussext. Yes; in a non-fair-trade State. Somebody cut 

rices. 
. Mr. Acer. But can’t you say to that dealer, “If you do this, I will 
not sell to you?” Or is that illegal ? 

Mr. Hossett. It is illegal. 

Mr. Auger. You can’t refuse to sell ? 
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Mr. Hussexu. One of our problems is in Austin, Tex., and we are 
under the surveillance, shall I say, of the attorney general of the 
State of Texas, and our lawyers are advising us what we can do, and 
what we can do is very little, and our business has been very badly 
hurt. The retailers have been very badly hurt. 

Mr. Areer. You can’t refuse to sell to those dealers? 

Mr. Hussey. We cannot refuse to sell those dealers. 

Mr. Arcer. If they place orders with you, you have got to deliver? 

Mr. Hussexy. That is correct. 

Mr. Arecer. Understand, I am not defending my State either, I 
want you to know that, Mr. Hubbell. 

Mr. Hussetu. I want you to know I am not attacking your State, 
but I am using your State as an illustration. 

Mr. Araer. It is a good example. I think if we bring it out in my 
State or in these States that don’t have fair trade laws, maybe we 
will actually find out what good the legislation will do. 

You have to sell to these people that can turn around and cut price? 
You can’t deny them your product ? 

Mr. Huspexy. That is correct. 

Mr. Acer. That is a very interesting thought. Do you manufac- 
ture mattresses for people who sell outside of the trade name? 

Mr. Hussey. The mattresses which we fair trade are not sold—— 

Mr. Axeer. I know that. I am not talking about that. Do you 
provide mattresses for other people to sell ? 

Mr. Hussey. Yes. 

Mr. Auger. Do they sell the same quality mattress then? 

Mr. Hussey. No. 

Mr. Axeer. For a lesser price than the fair trade? 

Mr. Hussetu. They do not sell the same quality. May I give youa 
specific example? We have a mattress called Beautyrest, which is 
made a certain way, which is never made without the Beautyrest label 
on it—never made, or never sold, or never delivered excepting with the 
label on it, and that only goes through furniture stores and depart- 
ment stores. 

Mr. Auger. Now, if you did 

Mr. Hussett. We make lower quality merchandise. 

Mr. Atcer. I follow you, and that does make a difference, as I see 
this, as a logical thing. But let’s take for a moment you, as a repre- 
sentative of many manufacturers who manufacture products for 
others, other than the trade name. If you were to manufacture the 
same quality mattress to merchandise through someone else at a lesser 
price because you both chose to do it, and not your trade name, this 
wouldn’t be playing fair with the consumers, would it, in terms of 
what they can buy on the market ? 

Mr. Huppety. No. 

Mr. Acer. For the quality and the price. 

Mr. Hussetyi. No; it would not be playing fair to have the same 
quality of merchandise. I am only playing this back to make sure I 
understand. We do not have the same quality of merchandise avail- 
able to the consuming public at two different prices. Iam saying that 
just to be doubly sure that I have answered your question the way you 
phrased it. 
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Mr. Arcer. I appreciate your answer, and I think that I understand 
you. 

Mr. Huseett. I think 

Mr. Arerr. I was using you, hypothetically. It could have been 
Mr. Fisher; it could have been anyone who manufactures. If they 
manufacture a certain product at a certain quality and sell at a certain 
price, and then get legislative protection for that product, and then 
turn around and manufacture a product putting out the same quality 
for somebody who sells it at a lesser price, the consumer actually has 
been hoodwinked, no matter what we call it; isn’t that so? 

Mr. Huseewt. That is correct, sir. 

Mr. Atcrer. Mr. Chairman, I want to conclude with this thought. 
I am a little surprised with what I just learned. I want to investigate 
this matter of a manufacturer not being able to control his product by 
refusing to sell. I recall in restaurants people could only serve what 
they wanted to. 

Mr. Mack. Was that just in Dallas, or everywhere? 

Mr. Arcer. I think it was everywhere, all over the country. I have 
worked at all three levels, manufacturing, distribution, and retailing. 
I have seen situations where the factory could deny to the dealer 
directly, or indirectly, the product if the distributor or dealer did not 
live up to their agreements. 

Now, I am told that you can’t refuse to sell merchandise. 

Mr. Hussetxi. Under our lawyers’ guidance, we are compelled to 
sell our merchandise in the State of Texas to dealers who price cut 
our merchandise, who injure our reputation, who precipitate a price 
war which all other retailers must meet, which results in their having 
a more or less antagonistic position toward the merchandise because 
they don’t feel like they should be compelled to sell it at an unreason- 
able price. 

Mr. Arcrr. I am very impressed with what you say, and I am going 
to make it my business to learn more about that, and I certainly thank 
you for the answer, as well as your testimony. 

Thank you, Mr. Chairman. 

Mr. Avery. Mr. Chairman. 

Mr. Mack. Mr. Avery. 

Mr. Avery. I would like to have you clarify that statement which 
you made about your inability to refuse merchandise. That would be 
the franchised dealers. 

Mr. Hussett. We don’t have franchised dealers, sir. 

Mr. Avery. What do you have? You have contract dealers, because 
you told me a while ago that you had written in your contract that 
they couldn’t accept trade-ins. 

Mr. Hussetxi. A franchise carries with it certain marketing impli- 
cations which go beyond what our arrangements are. 

Mr. Avery. You have contracts? 

Mr. Hussertu. Usually it has some control over the exclusive char- 
acter of your representation in the store. We sell our mattresses to 
stores who buy mattresses from as many other sources as they wish, 
and a regular procedure would be to buy from 3 to 7 mattress manu- 
facturers. 

In a franchise arrangement, you usually have as part of your fran- 
chise that they shall not have anybody else’s merchandise at. your 
prices or that they shall have only one other manufacturer. 
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Mr. Avery. Maybe my description was not well selected there. I 
used the word “franchise.” You select your word. You have certain 
retail outlets that are contracted with you, do you not? What do you 
call these; contract dealers ? 

Mr. Hussey. Yes, but we do not have contracts with these dealers 
who are cutting the prices, because we do not have contracts in non- 
fair-trade States. 

Mr. Avery. What do you mean, you work like a mail-order house, 
all come, all served ? 

Mr. Hussety. No. 

Mr. Avery. Certainly, you have some kind of a trade arrangement, 
don’t you, with the retailers? 

Mr. Husseiu. Let’s take, shall we say, a city in the State of Texas. 
We have no contract pertaining to fair trade. We have no contract 
at all. 

Mr. Avery. Let’s leave fair trade out. I mean just how do they 
know how much commission they are going to get? You have some- 
thing in writing, don’t you, with these retail outlets? 

Mr. Hussey. No, sir. We go in the front door of a store in the 
State of Texas. Our salesman has merchandise to offer, wholesale 
prices. There are no contracts. There are no contractual relation- 
ships at all. 

That would be true of chairs and tables and pianos and most any- 
thing that would be sold in a furniture store, most anything that 
would be sold in any retail store. The only contracts that we have at 
all are contracts pertaining to a fair-trade price, and they are exe- 
cuted only in States where that is legal. 

Mr. Avery. In other words, if I had a restaurant, to get into the 
ridiculous here, if I had a restaurant, and I decided I am going to 
put a stock of mattresses up against one wall and I sent an order to 
the Simmons Co., you would have to fill that order? 

Mr. Hvussett. No, but if you were a recognized customer of 
ours—— 

Mr. Avery. How do I get to be a customer? 

Mr. Huspetyi. We, in the first instance, select our customers. 

Mr. Avery. How do you do that? Now, we are getting down to 
it. 

Mr. Hussey. You select a customer. You go into Manhattan. 
I have never been in Manhattan. 

Mr. Avery. You have missed something, but then, you go ahead 
from there. 

Mr. Husseixt. We go into Manhattan. There are 3 or 4 furniture 
stores there, I would presume, and we would sell to 2, or maybe 3, of 
those stores. We would sell not to all stores, but to a fraction, be- 
cause all manufacturers don’t sell to all stores. The diversification 
is 





Mr. Avery. Please, may I interrupt there? 

Mr. Hussety. Yes. 

Mr. Avery. Assuming there were 4 stores in Manhattan, that 
is about right, you said you would sell to 2 of them. 

Mr. Huppety. Yes, sir. 

Mr. Avery. You entered into some kind of negotiations with them. 
Now, suppose the other two decided, now, wait, we want to sell Sim- 
mons products, too. 
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Mr. Hussextt. We do not have to sell them. But if the ones that 
we have sold cut prices, and they are in a non-fair-trade State, we 
cannot refuse to sell them because they cut prices. 

Mr. Avery. Then it boils down to this. Those are established cus- 
tomers of yours that you have been doing business with over the 
years, and suddenly they become price cutters and you have no 
recourse. 

Is that it? 

Mr. Hussey. That is correct, and it didn’t have to be over the 
years. It might be somebody that we started selling last December, 
maybe a new store that came in. Maybe it is a store 5 miles out. 

Mr. Avery. You have a sales history, let’s say. 

Mr. Hussety. That is right, yes. 

Mr. Areer. Would the gentleman yield? 

Mr. Avery. Surely. 

Mr. Aucer. Is this because of the antitrust law? Would it be 
monopolistic under the present law? Is that why? 

Mr. Hussetx. This is a Texas State law which prohibits us from 
discontinuing the sale of merchandise because the price was cut. This 
is a Texas law. 

Mr. Arcer. If you took that up with the Supreme Court, of course, 
it might turn out in your favor; is that right? I mean that is a 
possibility. 

Mr. Huppetu. Yes. 

Mr. Avery. Thank you, Mr. Hubbell. That concludes my ques- 
tioning. 

Mr. M ack. Mr. Dollinger. 

Mr. Douurncer. Mr. Hubbell, I had to leave for a few minutes to 
get to the floor and I don’t know whether you were asked these ques- 
tions. If you were, I wish you would bear with me because I would 
like to get the answers. 

Does your concern sell on consignment to its dealers? 

Mr. Hussey. No, sir; we do not sell on consignment. 

Mr. Dotiincer. You go through the regular trade channels? 

Mr. Huspewu. The regular trade channels. 

Mr. Doturneer. I think in answer to a question by Mr. Avery, you 
said that you did not countenance trade-ins and the law prohibited 
thething. Did I hear you correctly ? 

Mr. Hussett. A trade-in which would be part of a lower price 
would be a price cut. 

Mr. Douurncer. Is there anything in this bill before us that pro- 
hibits a trade-in ? 

Mr. Hussett. I think I had better pass that. If it doesn’t, we 
would regard that as a loophole. 

Mr. Doxuirncer. Supposing I am a customer of yours and I am un- 
der a contract with you to sell Simmons mattresses at a fair-trade 

rice. 
. Can you prevent me from buying from a customer of mine some of 
his secondhand bedding or whatever else he wants to sell? Would I 
be prevented from making such a purchase ? 

Mr. Husseczt. Oh no. You could and all of our customers do. We 
have probably no stores in the United States that buy only from us. 

Mr. Dotirncrr. Then, how do you know if I came in to buy a 
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Simmons mattress and brought into this storekeeper an old mattress 
that I had and he wanted to give me twice the value of it, how can 
you feel or have evidence to believe that the dealer was trying to 
cut the price? There is no established value on old merchandise or 
secondhand merchandise, is there? 

Mr. Huppert. May I just make sure I understand your question. 
You say, if a store received a secondhand mattress and sold our mat- 
tress for less than the fair-traded price, how would we know ? 

Mr. Doxtiincer. Put it this way. If I came into a store—— 

Mr. Hussey. You are a consumer. 

Mr. Doturincer. I am a consumer, and I go to one of your dealers. 
I want to buy a Simmons mattress and he tells me that the price is 
$100, for example. I say, “Well, I have no objection, I will pay $100, 
but I have an old mattress that I want to trade or sell to you.” 

ae Storekeeper says, “Well, we will give you $10, that is all it is 
worth. 

I say, “I can’t sell it for $10, this mattress is worth $50 to me.” 

I bargain with the storekeeper and I finally arrive at a price. 
Would you consider that a subterfuge ? 

Mr. Huspett. Yes, sir. 

Mr. Dotiincer. How would you be able to prove that subterfuge? 

Mr. Huspetxi. The only proof that you get on that, sir, is that if 
a store did that once, it would likely do it several times. Consumers 
generally do a little shopping around. It is very common in the 
purchase of furniture. 

It is not common to go into only one store and buy merchandise. I 
didn’t say it didn’t happen ever, but I say it is not the customary way 
of doing it. When the consumer goes into the second store and says, 
“TI am interested in a Beautyrest mattress made by Simmons and they 
offered me $30 for my old mattress, what would you offer me?” If 
that happened more than once, as it would happen, because con- 
sumers are using store against store, then we would be aware of the 
fact that the store, although not advertising our merchandise publicly 
below prices, below the fair-trade prices, was in reality committing 
these subterfuges. And if we had confirmation of that, we would 
discontinue that store. 

Mr. DotuincEr. Let me give you this hypothetical question. 

Mr. Hussetu. Does that answer that part of your question ? 

Mr. DotuinceEr. It does, but let me take the thing one step further. 

Supposing I as a dealer advertised in the press that I will trade in 
my articles of household ware, furniture, mattress, beds, anything you 
have for two or three times the price you can get alsewhere and the 
reason I can do that is because I have a channel that I can distribute 
this thing through, I have some areas, let me say, in some foreign 
country where I have an agreement with somebody to sell all these 
old pieces of furniture at a high price, and I might be acting in good 
faith, under those circumstances, I would be undercutting and under- 
selling all the other legitimate consumers. é 

There is a possibility of such a situation happening. Wouldn’t that 
be taking unfair advantage of some of the other dealers, and yet, this 
dealer of yours, who would be doing that would be honest and sin- 
cere in not trying to cut, because he needs desperately that type of 
furniture. 
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Mr. Husseut. Sir, there is a peculiar answer to that question. 
Part of it is it would be unfair, but the peculiar answer is, to which 
mattresses happen to be a great exception, is that used mattresses can- 
not be sold or distributed in most States under State bedding laws. 

A used mattress must be destroyed. 

Mr. Dotuincer. That is right, excepting if you ship it out of the 
country and you comply with regulations in another country, that 
might be acceptable. 

Mr. Hussei.. The transportation cost of mattresses is such that 
there is just no shipment of mattresses. 

Mr. Doutincer. I don’t question that. That may be so. But I 
raise the point because you indicated originally, and you might be 
right, and I am trying to get the information for myself, you indi- 
cated originally that it would be prohibitive for a person to come in 
and trade in old and used stuff. 

Mr. Huppert. That is correct. 

Mr. Dotirncer. In the purchase of your article? 

Mr. Hussety. That is correct. 

Mr. Dotirncer. I was wondering how you could do that under the 
provisions of this law or under any other provisions. You couldn’t 
stop a businessman from buying other used merchandise or second- 
hand merchandise or from trading in those things. 

Mr. Huppert. You are in New York and we have a Feld-Crawford 
Act. We can say to stores that the price of the Beautyrest mattress 
is $79.50, and if you sell it for $79.50 less something for a trade-in, 
that is a violation of the fair trade price. We can, do, and it works. 

Mr. DouiiNncer. Except that the Feld-Crawford law will not stop 
a dealer from buying an item without a trade-in. 

In other words, selling him the Beautyrest mattress for $79.50 
and buying something else for $20, he has a right to do that. Itisa 
bookkeeping entry, that is all the thing is. 

Mr. Huspett. Yes; I get your point. It doesn’t change what I 
said, but you are saying if a man through subterfuge does these things, 
and my answer was that I said before—— 

Mr. Doturincer. You are relying on the integrity of your customer. 
That is what you have got to do in the final analysis and no law will 
change that. ; ce 

Either you have an honest or a dishonest customer. If he is dis- 
honest, he is no matter what law you try to pass, he will try to find 
out how he can take advantage of the situation. 

Those things happen. 

Mr. Hussewu. No, sir; we are not relying on the integrity of our 
customer, if I may say so, in this instance. What I said was that 
the woman or man who goes to a store and says, “I will buy this if you 
will do this,” which is what you are describing, is it not /—he or she 
goes to other stores and says, “Down the street here, the Star Furni- 
ture Co., they will give me $20.” We learn of these subterfuges. 
When we know of the subterfuge, we have the privilege, and enforce 
the privilege, of discontinuing that dealer. 

Mr. Doturncer. You have that right under any circumstances. 
You have a contract with the customer that is terminable at will at 
your discretion, isn’t that so? Pry. $0 

You have to have that to have the control over the situation. 








FAIR TRADE 521 


Mr. Hussett. Yes. You mean that is the implement that does it? 

Mr. Dotiincer. That is right. I have no further questions. 

Mr. Huspeiti. Mr. Mack, I would like to say to Mr. Alger, because 
I think he might be interested, that this club which I mentioned, the 
Sales Executives Club of New York, had as our honored guest Ben 
Wooten, who is president of the largest bank in Texas, last Tuesday, 
and he made this statement, which I thought the committee might be 
interested in, and that is this: That there was a company that had a 
sales incentive campaign contest to stimulate business. The winnin 
salesman was to be given a trip to Texas for 7 days, all expenses paid, 
and as Mr. Wooten said, second prize was a trip to Texas, all expenses 
paid, for 14 days. 

Mr. Aucer. [ am not sensitive. 

(Discussion off the record.) 

Mr. Mack. I would like to ask the same question on the trade-in. 
You know they give a lot of stamps now, eagle stamps, green stamps, 
blue, gray, green, yellow, and all that. How does that work with 
fair trade? Is there any prohibition against giving stamps when 
they buy a Beautyrest mattress? 

Mr. Hussexy. Well, sir, that is a real ticklish question, because it- 
works on what I would say is a local option basis. If the trading 
stamp was in the picture and had been a citywide established insti- 
tution at the time the contract was executed, the terms and conditions 
would be acceptable. If it were not a citywide condition, it would 
not be acceptable. 

In other words, every once in a while you get into situations which 
you have to cope with, we will say, extenuating circumstances. In 
some places trading stamps have been going institutions for a great 
many years, and if it was a going citywide institution, it became part 
and parcel of this. 

Mr. Mack. Do you mean a certain number? 

Mr. Hussetu. It was the general practice of the majority of deal- 
ers, and that is true in some cities. 

Mr. Mack. I thought some of these stamp concerns like the eagle 
stamp group, or whatever their name is, S. & H., I thought that the 
had an exclusive line like one furniture store in each neighborhood, 
and various arrangements like that. 

Mr. Huspety. Could there not be similar trading stamps where one 
furniture store had one kind and another store had comparable stamps 
of another kind? 

Mr. Mack. And the third furniture store wouldn’t have any at all. 

Mr. Hvuspety. I must say that I can’t name them offhand, but 
maybe out of a thousand trading communities in the United States, 
this might be applicable to a dozen, so it is a rather insignificant prob- 
lem in terms of its size and competence. 

But, in general, trading stamps are regarded as a price cut, and in 
some cases where the past history of the thing was such that it is 
imprudent not to regard it at the time the contract was made, an 
exception was made. 

Mr. Mack. This legislation which we are considering would have 
no effect on that, really, would it? 

Mr. Huppert. On the trading stamp situation ? 

Mr. Mack. Yes. Would this eliminate all trading stamps? 
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Mr. Hussetx. I don’t really feel competent to answer that, Mr. 
Mack. I am not trying to evade it, but I am trying also to confine 
myself to things that I really feel like I know 100 percent. 

Mr. Mack. I think it is an important question. I just happened 
to think about that because there are many ways of giving a discount 
in business houses. Some of them give you a little pencil, some of 
them a flashlight, a fountain pen, or a dozen roses, a corsage for 
ee wife, depending on the item you buy. Maybe they would give a 

at for your wife, with the purchase of a new hat. 

Mr. Hussetu. In general, the trading stamp is regarded as a cut 
price. That is the normal way it works. That is the overwhelming 
way it works. There are a few, I should say, minor numerically 
insignificant exceptions. 

Mr. Mack. In other words, I could qualify under this legislation 
if it were enacted into law, to sell groceries in my little neighborhood 
grocery store at an inflated rate, that is, maybe a little higher than 
the chain store, and I could come down there with $79.50 worth of 
groceries and give them to the merchant for the Beautyrest mattress. 
That would be all right, wouldn’t it ? 

Mr. Hussey. I never heard of that. I mean, I didn’t know that 
furniture stores worked on a barter system. I mean, I wouldn’t think 
it would be 

Mr. Mack. It wouldn’t be necessary to carry them down. 

Mr. Hussett. I will tell you what our policy is. Our policy is that 
this furniture store, Gustav Heinz Co., for instance, sells the mattress 
for $79.50. If there is credit involved, that is a separate transac- 
tion in which they also sell their credit. That is our policy. 

If we had a rash of cases where we heard that people were going 
in with groceries or with any other merchandise, I mean you are giv- 
ing me a hypothetical case, but I don’t think it would be a likely 
development. I have never heard of it. Our policy is that the price 
of the mattress is $79.50 and that is money, not merchandise. 

Mr. Mack. Under this law you would have a proprietary interest 
in the Beautyrest mattress; isn’t that correct ? 

Mr. Huppety. Yes, sir. 

Mr. Mack. And the reason is that you would put on the label, you 
would label it as Beautyrest. 

Mr. Huspett. Yes, sir. 

ao Mack. I presume that your Beautyrest mattress is also union 
made. 

Mr. Huppert. Yes, sir. 

Mr. Mack. So you have a little label on there that says “union 
made,” don’t you? 

Mr. Hussett. No, sir. 

Mr. Macr. How does the consumer know that it is union made? 

Mr. Hussety. I would say that they don’t know that it is union 
made. Anyway, we do not identify the merchandise as union made, 
but it is union made. 

In fact, I know of no mattress, I know of no furniture item, that 
has a label that it is union made. I can’t say that there is no such 
thing, but I have never heard of it. I am not aware of it. 

Mr. Mack. Do you sell to free trade areas and the District of Co- 
lumbia and Missouri and Texas, I assume? 
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Mr. Hussey. Yes, sir. And Vermont. 

Mr. Mack. Why do you sell in those free trade areas when you 
= ae a fair trade product? Is that because there are too many 

exans ! 

Mr. Huppert. We have a factory in Texas. It serves beyond Texas, 
but we have a factory in Texas. 

Mr. Mack. Where else do you have your factories? 

Mr. Huppewu. In Kansas City, Columbus, San Francisco, Medford, 
that is outside of Boston, Elizabeth, N. J., Jacksonville, Fla., Atlanta, 
Ga., Kenosha, Wis., and Munster, Ind. 

Mr. Mack. So that they all build similar products? 

Mr. Huppetu. Yes. The reason is, ours is basically a local business. 
At one time we had one factory, but the cost of shipping is so pro- 
hibitive you have to get the merchandise nearer to the consumer, and 
also there is a question as to the element of service. Stores can main- 
tain smaller stocks if their source is nearby. 

Mr. Mack. So you sell into the free-trade areas just like in the fair- 
trade areas? 

Mr. Hussein. Yes, sir. 

Mr. Mack. In other words, you sell as much as you can wherever 
you can sell. 

Mr. Huppetu. Yes, sir. Fortunately, in the free-trade States, the 
nonfair-trade States, we have had fairly good success, but unfortu- 
nately not total success, in getting them to respect our suggested retail 
prices. 

Mr. Mack. That is in free trade ? 

Mr. Hussety. That is free-trade States. It primarily is due to the 
fact, I think, that our company was the first company to introduce 
top quality merchandise in the mattress business, and we have had 
an extraordinarily happy relationship with our retailers, and I think 
most of our retailers would prefer that we weren’t hurt, and so it 
works fairly well, but sometimes situations get out of control, like 
the ones I have been describing. 

Mr. Mack. You have dealers here in Washington ? 

Mr. Huseety. Yes, sir. 

Mr. Mack. And you try to influence them to sell at the fair-trade 
prices? 

Mr. Hussey. Yes, sir. 

Mr. Mack. But there is no reason why they should, other than just 
out of the goodness of their hearts ? 

Mr. Hussetu. I would say the goodness of their hearts, plus, they 
think that it is good for their business, too. 

Mr. Mack. You mean it is good for their business so they will get 
more mattresses ? 

Mr. Hussey. No, no. 

Mr. Mack. My question was, Is it that the contract would be ter- 
minated ? 

Mr. Hussein. We don’t have a contract in Washington, D.C. I 
would say that the reason for their cooperating would be that they 
would like to have the continuing identification with our company, 
have us as a happy source of supply, and would rather not jeopardize 
the relationship. 
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Mr. Dotiincer. To go one step further, if you will yield, you built 
a better mousetrap. 

Mr. HvuspeE tu. We built a better mousetrap. 

Mr. Dotiincer. People want your product and they don’t want to 
lose your favor and lose your business. 

Mr. Huspsexy. That is correct. 

Mr. Dotiincer. Because nobody can take the business away, fair 
trade or otherwise. 

Mr. Hussexx. Yes, but that is not true in a State named Texas, 
where we are now having trouble. 

However, where you have a price war, you have chaos, and the high 
quality of our product, or the high quality of anybody’s product, 
would not be great enough to transcend the inadequate sales repre- 
sentation that the consumer would get if it was unprofitable for the 
store to sell the goods. My personal philosophy is that fair trade 
protects the consumer from gross misrepresentation in the market 
place on the part of salesmen selling merchandise where salesmen are 
part of the marketing process. 

Mr. Dotircer. But that doesn’t only follow with fair trade. That 
follows without fair trade. If a manufacturer’s product is being 
maligned by improper representation, you have the remedy to go to 
court, whether it is fair trade or otherwise; isn’t that so? 

Mr. Hussecx. Our lawyers say that if somebody says in a store 
malicious things about your product, that to fight that would be like 
fighting the Volstead Act, where there never were enough policemen 
to take care of the violators. 

If you had to prosecute on the basis of oral statements made where 

our witness said this and the store salesman said he didn’t say that, 
it would be an almost impossible thing to prosecute. 

So that when you have vicious and malicious misrepresentation 
orally at the point of sale, there really isn’t any practical protection. 

Mr. Doriincer. Then your only weapon is to take away the right 
of that merchant to sell your merchandise, and that you can do with- 
out fair trade. You can do it by the fact that you refuse to sell to 
him. 

Mr. Hussey. No, sir. 

Mr. Arcer. He points out that in Texas they can’t even refuse to 
sell to the dealer. 

Mr. Hupsetx. Mr. Alger is correct. That is what I said, and that 
is correct. 

Mr. Axcer. And that is why I called my colleagues’ attention to 
this earlier, because I think we ought to look into it further. 

Mr. Dotirncer. Frankly, I can’t see that. I don’t see how any- 
body can be forced to sell merchandise against his better judgment. 
You can’t keep a person out of a public place. But you can’t be 
compelled to sell your merchandise. 

Mr. Hussey. They don’t cut our wholesale prices. 

Mr. Doti1ncer. I don’t mean that. 

Mr. Husseti. But we are prohibited from discontinuing them be- 
cause they are price cutters. 

Mr. Dotirncer. You have the right to discontinue to do business 
for whatever reason you may in your wisdom see fit to do. 
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Mr. Huseexy. Our attorneys say if they are price cutters, and that 
is the only transgression, that you may not discontinue, 

Mr. Axcer. If the gentleman will yield, this is something we ought 
to look into further, and I plan to try to get some information on 
that. 

Mr, Dotiincer. I would be interested in that. 

Mr. Areer. I will see that you get it. 

Mr. Mack. What is the price you put on your mattress? I notice 
you have a price printed on the mattress. 

Mr. Hupsetu. $79.50 is the price on a Beautyrest mattress, which 
is our principal item. 

Mr. Mack. Does that mean your retail price? 

Mr. Hussetu. That is the retail price. 

Mr. Mack. Is that a suggested price? 

Mr. Hussein. That is a maintained price, excepting in non-fair- 
trade States. That isa legally fair-trade price. 

Mr. Mack. You print it on there yourself? 

Mr. Huppety. Yes,sir. That is correct. 

Mr. Mack. My question is, what does it mean? Is that a minimum 
pees is it a maximum price, is it a wholesale price, a retail price, or 

ow would you describe it? Is it a suggested price? 

Mr. Husseti. No. In the State of Illinois and in 45 States that 
is the fair-trade price, retail price, minimum and maximum, only one 
price. 

Mr. Dotiincer. Fixed ? 

Mr. Hussey. Well, I don’t like the word “fixed.” I use the words 
“fair trade.” 

Mr. Mack. In other words, if anyone sold it at over that price, 
then you might want to quit doing business with them ? 

Mr. Husseti. No; I wouldn’t think so. I would say if he sold 
it over that price—— 

Mr. Mack. He is a good salesman. 

Mr. Husseitzi. He would be establishing with his consumer that 
he got more money for his merchandise than competitive dealers did. 

Mr. Mack. You sell to practically all of the stores here, don’t you, 
in Washington ? 

Mr. Hussetxu. We sell the majority of the stores. There are some 
stores you can’t sell for credit. There are some stores that you can’t 
sell because it may not be efficient to sell certain stores. In other 
words, a store could be so small that the cost of selling would make it 
prohibitive to sell. But we sell the majority of stores. 

Mr. Mack. Do you sell to wholesalers ? 

Mr. Hupseetu. No, we sell direct, sir. 

Mr. Mack. And on your wholesale price you only have one whole- 
sale price; is that right? 

Mr. Huspsetzt. We have only one wholesale price. 

Mr. Mack. And you give quantity discounts? 

Mr. Huspetu. So that I don’t later get embarrassed, I will say we 
have one wholesale price, but we have one wholesale price if they buy 
their merchandise in a carload from the factory. We have 65 
branches, and we have a different price if we do the warehousing; is 
that clear? 

Mr. Mack. No, it is not. 
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Mr. Hussett. Well, you buy the merchandise from the factory and 
pay the freight. 

Mr. Mack. What you are saying is that you have got different 
prices in each of your different—— 

Mr. Huppexy. No, sir. We have a price at the factory, and then 
we have a different price if the merchandise is warehoused locally. 

Mr. Mack. You produce and then you send it to this warehouse? 

Mr. Hussexti. Yes, sir. If we do the warehousing, there is a 
warehousing charge. We have 65 warehouses around the United 
States. 

Mr. Dotirncer. Transportation and cost of handling. 

Mr. Hussey. That is correct, yes. 

Mr. Mack. In the case of military posts, do they ever sell your 
merchandise ? 

Mr. Hupsetu. No, sir. 

Mr. Mack. You refuse to sell to the Army and Navy post ex- 
changes ? 

Mr. Hussetx. That’s right. We do not regard them as being 
dealers that are wholesome to our picture. 

Mr. Mack. So that if the housewives and the servicemen want to 
buy your mattress, they have to come back to the States to get it; 
is that right? 

Mr. Husseuy. They have to come to the same places as the harassed 
taxpayers. 

Mr. Aterer. What would happen if you refused to ship to Texas? 

Mr. Husseit. What would happen if we refused to ship ? 

Mr. Aueer. Yes. I take it you just don’t want trouble over this 
thing. Suppose you just refused to ship to these people that are 
selling you short ? 

Mr. Hussetx. Our attorneys have told us not to refuse to ship. 
I wish I could 

Mr. Arcer. I don’t want you to say more than you feel you should. 

Mr. Hussetx. I wish I could be a little bit more legally knowl- 
edgeable on this thing, although I have been in it very deeply, but our 
lawyers tell us not to discontinue shipping to the price cutters be- 
cause they cut prices. 

Mr. Axcer. You have said that three times, and I am just asking 
you, supposing you just went ahead anyway, regardless of your law- 
yers’ advice, and again I don’t wish to prejudice your case if you 
don’t want to tell me what you think, but I am just intrigued by this 
situation, and I want what help I can get from you. 

Mr. Hussetyt. They advise us and we accept their advice to ship. 

Mr. Ateer. You have said that four times now. 

Mr. Hussett. I am not trying to be repetitious on it. 

Mr. Mack. Any other questions? 

You stated that you are hurt now under the present setup. 

Mr. Hussey. Yes, sir. 

Mr. Mack. On the fair trade situation in many of the States. 

Mr. Hussert. And the retailers are hurt and the consumers are 
hurt. 

Mr. Mack. How is this affecting you? Are you actually selling 
now for less than the established price? Are your retailers now sell- 
ing for less? 
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Mr. Huppety. Yes. 

Mr. Mack. So, is that extensive, quite extensive? 

Mr. Huppetn. Yes. Well, let me put it this way: 

The merchandise is offered extensively and the competitive stores 
meet the price, but from the standpoint of selling they are discourag- 
ing the customer. They are telling the customer to buy another 
product which was alleged inferior before the situation developed. 

Is that a clear statement ? 

Mr. Mack. Yes. 

How did the Miller-Tydings Act affect your business? 

Mr. Huspett. Well, administratively it gave us an opportunity to 
operate a fair trade policy which was extremely difficult before 
Miller-Tydings. 

Mr. Mack. But you had tried to do it before that time, isn’t that 
correct ? 

Mr. Hussety. Yes, we had tried to do it, and it was administrative- 
ly much more difficult and much less effective. 

Mr. Mack. And it worked quite successfully after that time? 

Mr. Huspety. It worked infinitely more successfully after Miller- 
Tydings, and when the Miller-Tydings Act went under the gun, back 
in 1951, that is when we made our contract 

Mr. Mack. You mean after that? 

Mr. Hussey. After the Miller-Tydings was declared unconstitu- 
tional in the Schwegman case, that is when we went to our contracts. 

Mr. Mack. What effect did the McGuire Act have on it? 

Mr. Huspety. Well, the McGuire Act works very well for us, but 
primarily we are able to work if you have a fair trade climate through 
a contract. 

Mr. Mack. In other words, you are able to work now. 

Mr. Huppert. We are able to work now in fair trade States. You 
see, the McGuire Act doesn’t pertain to certain States. 

Mr. Mack. So what you are really interested in now is having it 
covered in the areas which would be the District of Columbia, Mis- 
souri, Texas, and Vermont, in those areas ? 

Mr. Hupsetu. Yes, sir. 

Mr. Mack. As far as you are concerned, in Illinois and some of the 
other areas, it works fine right now without passing this bill ? 

Mr. Husspetu. Yes, sir. Of course, the better the law you have, we 
will say the simpler it works, the easier it works administratively, but 
primarily that is our interest, as you have just stated it. 

Mr. Mack. As a matter of fact, as far as the Beautyrest is con- 
cerned, it has worked very nicely even in the free trade areas; hasn’t 
it? 

Mr. Hvupsetu. It works nicely, excepting for sporadic fires and 
problems, which are anything but nice. 

Mr. Mack. Like in Texas? 

Mr. Hussett. Like in Texas? 

Mr. Mack. It has been probably the most successful in fair trading 
as any product.on the market, hasn’t it? 

Mr. Hussey. Yes, sir. 

Mr. Mack. With the exception of Steinway pianos. 

Mr. Hupsetu. I don’t know about Steinways, but our program has 
been working exceedingly well for two reasons. One is that we sell 
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direct; that is a very important reason. The second reason, which 
many other people have, Dut everybody doesn’t have, is integrity, a 
determination to make it work, and we have had great determination 
to make it work. And then we have had the great advantage of sell- 
ing direct. 

Mr. Mack. Thank you very kindly. 

Any other questions ? 

Mr. Acer. Mr. Chairman, I just want to ask a question of you. 

Mr. Mack. To clarify just one point? 

Mr. Aucrr. I am going to endeavor, Mr. Chairman, and I wanted to 
say it while Mr. Hubbell was here, to get the information from Texas 
on this particular State situation, and I notice there are 3 other 
areas plus 2 additional States in this presentation that have the 
same situation, and I am only calling it to your attention in the event 
that we might agree if we feel it wise to get this for the record as to 
why these States threw out, in effect, the fair trade act in their State. 

Mr. Mack. You are talking about the law passed by the Texas 
Legislature ? 

Mr. Aicer. There are four States plus two others now that have 
voided their fair trade acts. Texas is not alone. I think it would be 
interesting, for the record, to have this. 

Mr. Macrk. Do you mean the Texas Legislature ¢ 

Mr. Atcer. I leave it to your judgment, and I am only suggesting 
it as a though that maybe we ought to contact these other States as to 
why those particular States threw out the fair trade act, if it would 
shed some light on this. 

Mr. Mack. You know I am a States righter. I believe in States 
rights. So I wouldn’t want to infringe on the jurisdiction of any of 
these States. You understand that. 

Mr. Acer. We don’t want to secede, though. We are willing to 
be covered by the law, too. 

Mr. Mack. Thank you very kindly. 

We will look into this matter. I think it is quite interesting to have 
the information, and I want to thank Mr. Hubbell for his testimony 
here today. 

We are quite concerned about this proposition, and we are making 
a complete and detailed study of the situation. We are proceeding 
with extreme caution and want to make sure that we pass legislation 
this time, or if the committee decides to pass legislation, that we do 

carry out the intent of the proponents of fair trade. 

I do want to thank you for your testimony, and the committee will 
stand adjourned until tomorrow morning. 

Mr. Hussey. Thank you, Mr. Mack, Mr. Alger, and Mr. Dollinger, 
for your courtesy. 

(Mr. Hubbell’s prepared statement follows :) 


STATEMENT ON FAIR TRADE 
(By John W. Hubbell, Simmons Co., New York) 


There is much more to fair trade than meets the eye. It is like judging an 
iceberg by that part which is visibly exposed rather than the larger part of the 
iceberg which is under the water. 

Fair trade can and does serve a very useful purpose— 

(a) for the consuming public, 
(6) for retailers, particularly smaller retailers. 
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(c) for the manufacturer whose product is involved. 

About the only loser in the fair trade system is the predatory price cutter who 
is deprived of the opportunity of using famous names as “loss leaders.” 

When a product has a famous name or an established reputation there is a 
going price for that product. If it is fair traded, the fair trade price is the 
going price. 

Nobody cuts a price for the purpose of doing less business with the customer, 
or as an act of kindness. A cut price is offered to attract trade. The store which 
offers to sell an article below the going price creates in the consumer’s mind 
that this is a bargain price, and beyond that there is the further presumption 
that all of their prices are lower. The initial price cutter (of an item) enjoys 
a temporary advantage from the fact he has led the public to believe that he has 
lower prices generally (and the special price cut is an example). Other stores 
are put in an unfavorable position unless they meet the price, which they are 
obliged to do to avoid the embarrassment of seeming to be over priced on the 
famous article, and presumably on all other articles. This establishes a new 
going price which will subsequently be cut for the same reason that the original 
price level was cut. This process will continue to a point where the merchandise 
is so unprofitable that the advantages in extra traffic do not offset the loses 
incurred. 

The retail price is now lowered to a point where many reputable dealers will 
be unwilling to sell the merchandise. This in itself can be undesirable for those 
consumers who have used the product, are satisfied with it, and would like to 
buy it again. 

This chain reaction is particularly important with retail stores that sell items 
regarded as major purchases. These are items infrequently bought that repre- 
sent an investment, such as furniture, appliances, and other “big ticket’ mer- 
chandise. In these cases, the sales person in the store is an important factor, 
because the consumer looks to sales people for honest and objective information 
about the merchandise that they are buying (particularly in reputable retail 
stores). This sales person will dissuade the customer from buying the cut price 
item because the store cannot afford to sell it at a loss. In discouraging the 
purchase, the sales person will make unfavorable and derogatory remarks, 
directly or indirectly, about the cut price item. Simultaneously, the sales person 
will make extravagant statements about a substitute product, although the sub- 
stitute product was not considered as good before the competitive “loss leader” 
item became unprofitable. This sales misrepresentation is a distinct disservice 
to the consuming public who expect and are entitled to fair play and honest 
representation of the true values of the merchandise. In the long run, and short 
run, the consuming public cannot benefit from any system which will breed sales 
misrepresentation. Even an honorable store would be compelled to do every- 
thing possible to discourage the purchase of a famous product when they are 
forced to sell it at a loss. 

The chain of events outlined in the three preceding paragraphs is not theoreti- 
cal. Our company has seen this work in this manner many times in non-fair- 
trade States. There are many records where it has happened to other brands, 
also. 

A case in point is a large discount house in New York which advertised the 
fact that they had Simmons Beautyrest mattresses at cut prices, despite the fact 
that they were not an authorized sales outlet for the Simmons Co. Many con- 
sumers told us that our merchandise was maligned in this discount house. This 
was no surprise, because the store found it necessary to degrade our merchandise 
to avoid selling it. (It was difficult for them to get a supply on the one hand 
and they had to sell it at a loss on the other hand.) 

One of our employees and his wife went to this discount house as shoppers 
and were exposed to a tirade of untruths about the Beautyrest mattress. This 
discount house advertised the Beautyrest because they wanted to attract trade. 
They felt that they would be able to cope with the situation by sales manipula- 
tion (polite word for misrepresentation). The store switched customers to an 
inferior product which they could buy at a cheap wholesale price. A fictitious 
price label on the cheaper mattress led the public to think that the mattress was 
worth $20 more than its real value. This inflated price label was a device to 
aid discounting. 

These remarks about fair trading apply to the entire furniture business. All 
products which lend themselves to standardization, such as specific models of 
mattresses can be fair traded. Other merchandise such as tables, floor cover- 
ings, fabrics, and items which have a variety of styles, sizes, colors, wood fin- 
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ishes, etc., cannot be fair traded effectively. Where stores are compelled to take 
losses through cutting prices on fair-traded items, they turn to these other items 
to offset the losses * * * even to the extent of overpricing. 

Price cutting usually winds up with a cheapening of merchandise. In the 
first stage, there is a drive for a lower wholesale price to offset the reduced gross 
margin of profit. The lower wholesale price leads to a general cheapening in 
the quality to accommodate the lower wholesale price. 

A newspaper report told of the experience of one housewife who was buying 
a toaster (which was not fair-trade). After listening to the salesman boast of 
his cheaper price, it was quite evident that prices varied by stores. In 4 stores, 
she found 4 different retail prices, with 3 different warranties (one of the stores 
offered delivery service). This is completely confusing to every housewife who 
buys hundreds and hundreds of articles in a wide variety of retail establish- 
ments. Her shopping experience would have been much simpler had she been 
able to go to a store and find that that store was not going to charge her any more 
or any less than any other store. She would have had the psychological satisfac- 
tion of knowing she bought this article at the best price. This kind of protection 
can be a consumer benefit. 

Honorable retailers are entitled to protection from merchants who desire to 
exploit the maker’s brand and reputation for the purpose of leading their cus- 
tomers into thinking that they sell all merchandise at lower prices. If a manu- 
facturer establishes a fair-trade price, and this is too high, he will be at a com- 
petitive disadvantage with other manufacturers who established a lower price 
for their goods. In the final analysis, there is no reward for overpricing mer- 
chandise. 

This report has concentrated on the way in which the consuming public and 
retailers can be protected from predatory price cutters through fair trade. The 
maker is also entitled to protection. 

When a manufacturer builds a good product, advertises it, establishes a repu- 
tation for it, services it, if necessary, his position should not be jeopardized 
by some opportunistic retailers who have no interest in the manufacturer’s good 
will and are perfectly willing to abuse it for the purposes of their own gain. 


Mr. Water. Mr. Chairman, does that mean that I come back 
tomorrow morning? 

Mr. Mack. Yes. At 10 o’clock. Is that agreeable with you? 

Mr. Watter. That is O. K. with me. 

I do want to say that Mr. Carretta is here. He has a short state- 
ment. 

Can you come back tomorrow ? 

Mr. Carrerra. No, I cannot come back tomorrow. 

I have a prepared statement, which reading time is about 1214 
minutes. 

Mr. Mack. The committee is not yet adjourned. We will permit 
anyone who must return this evening to insert their statement at this 
point in the record and make a few short comments. 

Mr. Albert Carretta, you may proceed. 


STATEMENT OF ALBERT A. CARRETTA, OF THE FIRM OF CARRETTA 
& COUNIHAN, WASHINGTON, D. C., ON BEHALF OF THE NATIONAL 
AUDIO-VISUAL ASSOCIATION 


Mr. Carrerra. I am Albert A. Carretta, associated with the law 
firm of Carretta & Counihan, in Washington, D. C., and I am appear- 
ing before you today in behalf of the National Audio-Visual Asso- 
ciation. 

Mr. Mack. You said you were not going to read all of this state- 
ment. 

Mr. Carrerta. I had planned to, Mr. Chairman. 

Mr. Mack. You did not plan to? 
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Mr. Carrerra. I had planned to. As you please, though, Mr. 
Chairman. 

Mr. Macx. I insist upon this 3-minute limitation, and anyone who 
wants to proceed ahead of the scheduled witnesses—Mr. Waller has 
been sitting here since 2:30 this afternoon, and it is now 5 o’clock, 
and he was waiting while other people proceeded today, and I must 
apologize to him. 

Now I will state clearly, so that everyone here will understand, 
that to proceed out of turn, out of order, I am only allowing you a 
limited amount of time, and in my opinion that should not exceed 
3 minutes. 


Mr. Carretra. If it please the Chair, then may I submit my state- 
ment for the record ? 

Mr. Mack. Yes. 

Mr. Carretra. I do not believe I can do justice to it. When the 
Chair asked how long people would take, I did not volunteer at 3: 30 
p. m. to say that mine would take 5 minutes. I know how long mine 
will take. I waited patiently. I have prepared it, and I am sure 
the committee will read it in the record, but I have some thoughts 
which I want to give to the committee. 

Mr. Mack. Yes. I will announce for the benefit of the witness 
that the committee does give complete study to all of the testimony, 
even the 219 pages submitted by Mr. Waller, and the committee tries 
to give detailed study to all statements, and I am sure that they will 
cover your statement. 


For that reason, I have given permission to insert it in the record 
at this point. 


You can proceed, if you care to do so. 
(Prepared statement of Albert A. Carretta is as follows :) 


STATEMENT OF ALBERT A. CARRETTA 


Mr. Chairman, my name, for the record, is Albert A. Carretta. I am associated 
with the law firm of Carretta & Counihan in Washington, D. C., and I am appear- 
ing before you today in behalf of the National Audio-Visual Association. 

The association for which I speak is composed primarily of dealers who spe- 
cialize in the sale of projectors, films, filmstrips, tape recorders, and similar 
items to schools, businesses, and churches. The present membership includes 
approximately 380 audiovisual dealer members, and approximately 130 film pro- 
ducers, manufacturers, and other suppliers of audiovisual products, the latter 
being nonvoting members. 

For the most part, the dealer members of this association are what are com- 
monly referred to as small-business men. There are no giants among them. 
They have been hurt during the recent years as a result of the rapid growth of 
discount houses. They need help and they are appealing to the members of this 
subcommittee and to the Members of Congress to assist them by enacting an 
effective Federal fair-trade law. Recently several audiovisual dealers have been 
forced by competitive price cutting either to go out of business or greatly to 
reduce their services to their members. A case in point is that of a New Jersey 
dealer who operated an excellent service-type audiovisual business, covering the 
State of New Jersey. Because of continued price-cutting competition, especiaily 
from discount houses in New York City, this dealer gave up, sold the remains of 
his business, and is now in the entertainment-film business. Another topnotch 
dealer in Fort Worth, Tex., has been forced to take on other types of merchan- 
dise in order to make a living—the price cutting in his area having made it 
necessary for him to do this. 

So that the committee may properly appraise my testimony, I should like to 
point out that my testimony is not based upon mere academic thinking. For a 
number of years, I had the privilege of serving as a Commissioner of the Federal 
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Trade Commission, which agency polices American industry insofar as unfair- 
trade practices in interstate commerce are concerned. In that position, I had 
occasion to sit in cases involving the McGuire Act, and I am happy to say that 
the reasoning used in my dissent as Commissioner in the Doubleday & Co. case 
(September 18, 1953) was later sustained by the Supreme Court of the United 
States in the McKesson and Robbins case (June 11, 1956). 

I fully realize that the members of this subcommittee have been sitting for a 
number of days listening to witnesses testify both in favor of and in opposition 
to a Federal fair-trade law. I also realize that you gentlemen do not enjoy listen- 
ing to the same arguments made over and over again by different witnesses. 
Consequently I shall attempt to avoid repetition and shall attempt to present 
my best arguments in favor of the enactment of some Federal fair-trade bill in 
the public interest. 

It has often been stated that fair-trade statutes deprive the consumer of the 
opportunity to buy goods at a cheap price. This is not necessarily so. We all 
have the urge to buy goods as cheaply as possible. But I wonder whether this 
is always the right attitude. President McKinley once said: 

“I do not prize the word ‘cheap.’ It is not a badge of honor * * * it is 
a symbol of despair. Cheap prices make for cheap goods; cheap goods make 
for cheap men; and cheap men make for a cheap country.” 
In the price cutting wars of the 1930’s, we had become a cheap country with a 
vengeance, and we were falling into the glittering trap of radicalism. However, 
before long, our citizens began to realize that preserving the corner drugstore 
was more important than saving a few pennies on a tube of toothpaste or on a 
bottle of cough medicine. Today, the displacement of the small independent 
businessman presents a grave danger to our economy. America should be under 
no illusions as to the value or effect of promiscuous price cutting. It has been 
a most potent weapon of monopoly—a means of killing the small rival. It is so 
simple, so effective. Farseeing organized capital secures by this means and 
cooperation of the shortsighted unorganized consumer to his own undoing. 
Thoughless or weak, the consumer yields to the temptation of trifling immediate 
gain, and selling his birthright for a mess of pottage, becomes himself an instru- 
ment of monopoly. 

The consuming public has been told over and over again that fair trade 
means fixed prices at high levels. Many consumers have believed this because 
when the statement was being made to them by operators of discount houses, 
the same operators were offering to the public fair traded items at less than 
the minimum resale prices fixed by the manufacturers of such items. Even I 
would have a tendency to believe under such circumstances. But let us con- 
sider for a moment the basic philosophy of the fair trade statutes. We should 
bear in mind that at least a majority of the legislatures of 45 of the 48 States 
of the United States voted in favor of the enactment of a fairly uniform State 
fair trade statute. Even granting only for the sake of argument that some 
individual legislators voted blindly for such fair trade statutes, we cannot 
escape the conclusion that at least the leaders in each legislature recognized 
the necessity for enacting their particular fair trade statute. And are we, here 
and now, to say that the 196 to 10 vote in the House of Representatives and the 
64 to 16 vote in the Senate of the United States in favor of the enactment of 
the McGuire Act in 1952 represented unintelligent voting on the part of the 
large number of Congressmen who voted for the McGuire bill. As cynical as one 
might want to be regarding the attention given to Federal legislation by our 
Congressmen, we cannot fairly reach the conclusion that such action was taken 
without a clear understanding of the problem. The figures indicate that approxi- 
mately 91 percent of the Congressmen voting at the time voted in favor of the 
enactment of the McGuire Act. 

Remembering the old maxim that “There is a little bit of good in every bad 
little boy,” let us examine a typical fair-trade statute to determine if any good 
points exist. First and foremost, these statutes generally provide that resale- 
price-maintenance agreements may be entered into only with respect to com- 
modities which bear the trademark, brand, or name of the producer of such 
commodity. So we can conclude from this that resale-price-maintenance agree- 
ments would be illegal when they are entered into with respect to any com- 
modity which does not bear the trademark, brand, or name of the producer of 
the commodity. Why is this provision of a typical fair-trade statute important? 
Let use see if we can reason it out. The primary aim of these statutes is to 
protect the property—namely, the goodwill—of the producer. The price-restric- 
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tion provision is adopted as an appropriate means to that perfectly legitimate 
end, and not as an end in itself. Such was the opinion of a unanimous court 
when in December 1936, the Supreme Court of the United States handed down 
its decision in the matter of Old Dearborn Distributing Company v. Seagram 
Distillers Corporation (299 U.S. 183). 

Let us suppose that many years ago a man by the name of Azusa decided to 
enter the business of manufacturing and distributing baby carriages. Let us 
further suppose that he had intended and that he had actually placed upon 
the market a quality baby carriage and had distributed in under the distinctive 
trade name of “Azusa baby carriage.” In the passing years, because of the 
quality of his product, and because of the extensive advertising campaign con- 
ducted by him, practically every mother in the market for a baby carriage 
looked first at his product. His trade name has become synonomous with “qual- 
ity baby carriage.” We must remember, however, that other manufacturers also 
market baby carriages almost as good as the “Azusa baby carriage.” 

Mr. Azusa’s trade name has also become valuable to retailers who distribute 
his baby carriages because it assures them of a ready market. 

Now, if Mr. Azusa sold his product directly to the ultimate consumer, there 
would be no question but that he would be able to control the price at which 
his product would be sold to the public. But, instead of selling directly, he 
long ago decided to use retail outlets as his distributors. To promote the sale 
of his baby carriages, he advertised nationally the resale prices of the various 
styles manufactured by him. It cannot be denied that when a retail outlet 
purchases from Mr. Azusa a number of baby carriages, title to such property 
passes from Mr. Azusa to the buyer. But the retail distributors are dealing 
not with a commodity alone, but with a commodity plus the brand name which 
it bears as evidence of its origin and of the quality of the commodity for which 
the brand name stands. The retail distributors may acquire ownership of the 
baby carriages, but they do not acquire ownership of the trade name or the good 
will which the trade name symbolizes. The Supreme Court of the United States 
in the Old Dearborn case cited above said : 

“The ownership of the goodwill, we repeat, remains unchanged, notwithstand- 
ing the commodity has been parted with.” 

If the retail distributors of the Azusa baby carriages who desired to cut the 
nationally advertised price of this product were willing to remove the trade 
name from the baby carriages and offer them to the consuming public merely 
as baby carriages without stating or inferring that they were in fact “Azusa 
baby carriages,” then, of course, such distributors would be entitled to sell such 
earriages at whatever prices they pleased. Mr. Azusa would have no right to 
insist that such distributors comply with the minimum resale price provision 
of any fair-trade agreement to which such distributors may be parties or of 
which they may have knowledge. But, of course, we know that discount houses 
are totally unwilling to market a popular product in this manner. “Ownership 
of the goods does not carry the right to sell them with a specific mark.” So 
stated the Supreme Court of the United States in 1923 in the Matter of A. 
Bourjois € Company vy. Anna Katzel (260 U. 8S. 689). 

Now let us see if we can find anything else which is good in our fair-trade 
statutes. These laws generally provide that the commodity which is the subject 
of a resale-price-maintenance agreement must be “in free and open competition 
with commodities of the same general class produced or distributed by others.” 
This is a basic antimonopoly provision contained in the State fair-trade statutes, 
in the Miller-Tydings Act, and in the McGuire Act. Why is the provision im- 
portant? It is important because it prevents gouging of the consuming public 
and it prevents the fixing of “fair trade” prices at high levels. The prices of 
commodities which are sold in free and open competition with other commod- 
ities of the same general class will always be subject to the powerful forces of 
competitive bids and offers. If a manufacturer of a trademarked product which 
is fair traded, markets his commodity at a price which the consumer deems too 
high, the consumer will naturally purchase a commodity of the same general 
class produced by another manufacturer who is willing and does “fair trade” 
his commodity at a lower price. It must be remembered that a manufacturer 
establishes his “fair trade’ price at his peril—the peril that if he sets it too 
high, either the consumer will not buy his product, or, if the article nevertheless 
remains popular, the high profits will invite even more competition from other 
manufacturers. 
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In the example used earlier, Mr. Azusa might have decided to sell his Azusa 
baby carriage to his retail outlets at $50 per carriage and he might have set a 
fair-trade price on such carriages of $200 each. As much as Mr. Azusa would like 
to see his retail outlets make $150 gross profit on each carriage, and as much as 
each retailer would like to make that gross profit on the sale of each Azusa baby 
carriage, in all probabilities, very few such carriages would be purchased by the 
consuming public at $200 per carriage. This would be true because a competi- 
tor of Mr. Azusa who also manufactured and marketed a fairly good carriage 
might be willing to sell his product to his retailers for $45 with a fair-trade price 
of only $150. Then there might be a third manufacturer of baby carriages who 
would be willing to sell his product to his retailers for $45 with a fair-trade price 
of only $90. It seems quite clear that if trademarked products which are sub- 
ject to resale-price-maintenance agreements are actually in free and open com- 
petition with commodities of the same general class produced by others, in due 
course, any fixed resale prices which have too much “fat” in them will eventu- 
ally, as the natural result of competition, be reduced to the level which consumers 
are willing to pay. This is not generally understood because the consuming 
public has been told over and over again that fair trade means fixed prices at 
high levels. 

As further protection to the members of the consuming public who might other- 
wise be compelled to pay comparatively high prices for fair-traded commodities, 
the State fair-trade statutes and the McGuire Act do not countenance price-fixing 
agreements between or among competitors, i. e., competitors may not combine 
to fix prices. Such agreements, whether between manufacturers, or between pro- 
ducers, or between wholesalers, or between retailers, are outside of the pale of 
the statutes. Consequently, in the above example, Mr. Azusa could not legally 
agree with one or more of his competitors to fair-trade their respective baby 
carriages at $200 each or at any other price. The fair-trade statutes permit 
“vertical” but not “horizontal” agreements. 

In this connection, I should like to recommend some clarifying language to 
section 5 (a) (9) of H. R. 10527. It is clear from the wording of this paragraph 
that if any minimum resale price fixing agreement is entered into between one 
manufacturer and another manufacturer, or between one retailer and another 
retailer in connection with a trademarked product, such an agreement does not 
come within the exemption provided by section 5 (a) (2) of H. R. 10527. How- 
ever, the wording is ambiguous when it refers to agreements “between persons, 
firms, or corporations in competition with each other.” This is language similar 
to that contained in the McGuire Act and should be clarified. Is it intended to 
cover the situation wherein a manufacturer sells to a wholesaler and at the 
same time competes with such wholesaler-customer in the resale of the trade- 
marked goods? Obviously not, especially when we consider the language used 
on lines 15 through 19 of section 5 (a) (5) of this same bill. It is my suggestion 
that this ambiguous language be amended to read: “or between other persons, 
firms, or corporations on the same productive or distributive level in competition 
with each other.” This, in my opinion, would enable a manufacturer to establish 
resale prices for his distributors, even though he sells in competition with them. 

I should like to make it clear that I am not one who believes that a business- 
man should run to his Government for assistance whenever the going gets rough. 
The less Government intervention in business the better. But, under certain 
circumstances, the Government not only has a right but also a duty to supervise 
the conduct of business in the public interest. Government should come into 
the picture only to see that the rules of the game of competition are fair rules 
and that they are enforced so that our economic creative productivity may con- 
tinue to grow. 

Bearing in mind that practically all of our States at one time or other has had 
on the statute books fairly uniform fair-trade laws, I want to point out that, 
many years ago, a mere handful of States attempted to eliminate price wars in 
the oil industry through the enactment of State statutes which limited the 
quantity of oil which might be produced therein. Prior to the enactment of 
those statutes, the gravest problem confronting the oil industry was overproduc- 
tion. As new fields were developed, the problem became even more acute. Out 
of that situation grew price wars which ultimately brought about the enactment 
in Texas, Oklahoma, and Kansas, among other States, of proration laws limiting 
production. Oil produced in violation of such laws became known as “hot oil.” 
But, similar to the situation now existing in connection with fair-trade statutes, 
the States at that time had little success in the enforcement of such laws, and, 
consequently, the oil which was legally produced was at a great disadvantage. 
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Did the oil producers at that time throw up their hands and say: “These oil 
proration laws cannot work. Let us give them up.” No; they said nothing of 
the sort. When they found that they could not solve their problem by State 
statutes alone, they went to the Congress of the United States for assistance. 
And again I want to emphasize that only a mere handful of States were inter- 
ested in that problem. In due course, the Connally Act of 1935 become law. 
Parenthetically, I would like to add that this country was at peace, and not at 
war, in 1985. Since then, the shipment or transportation in interstate commerce 
from any State of certain oil produced in such State has been prohibited. The 
oil subject to that statute is oil which is produced, transported, or withdrawn 
from storage in excess of the amounts permitted to be produced, transported, or 
withdrawn from storage under the laws of a State. Please note that the State, 
and not the Federal Government, sets the maximum allowable figure. In effect, 
what the Connally Act says to each of the few States involved is: “If you think 
that only X barrels of oil should be produced in your State, we, the Federal 
Government, will assist you in the enforcement of your State law by denying the 
producer the right to ship any excess oil in interstate commerce.” In this man- 
ner, both the State and Federal Governments have actively engaged themselves 
in attempting to remedy and solve the problem at hand. 

I think that I should point out that the Connally Act not only prohibits the 
transportation in interstate commerce of such oil, but it also provides for the 
forfeiture of any oil shipped in violation of that law. Further, any person 
convicted thereunder is subject to a fine not to exceed $2,000, or imprisonment 
not to exceed 6 months, or both. I have been advised that, while the State 
proration laws, of themselves, were ineffective, the Connally Act has been 
comparatively successful. 

Now, you might be wondering: “What does the Connally Act have to do with 
fair trade?’ Well, if an oil producer, under certain circumstances, is entitled 
to Federal protection against “free and open competition” in its basest sense, why 
should not a manufacturer of a trademarked product also be entitled to such 
protection? I realize full well that oil is a necessity, whereas other commodities 
may be classified as luxuries. But when oil and other commodities are produced 
by private capital for private gain without any governmental limitation upon the 
amount of profits which may be earned by the producers or manufacturers of 
such commodities, it would seem to me that no one producer or manufacturer 
should be given any greater insulation against price wars than another. 

Fair trade, if properly understood, benefits manufacturers, retailers, and the 
buying public. To permit the demise of fair trade is to endanger the reliance 
which the public now places upon quality products, and to endanger the economic 
stability of the millions of small-business men in this country. Without fair 
trade, the big will get bigger, and every little businessman will ultimately find 
himself working as an employee of big business. 

That cannot be permitted to bappen in these United States. 


Mr. Carretra. Honestly, Mr. Chairman, I don’t think that I could 
do anything, except I wanted to say that I was appearing here today 
to try to be of assistance to the Chair. May I take the 3 minutes in 
making an extemporaneous statement, Mr. Chairman ? 

Mr. Mack. Yes. The Chair will not argue about the 3 minutes, 
but the committee cannot sit here and have you read a 12-page state- 
ment under the guise of testifying or appearing under my 3-minute 
limitation. 

Mr. Carretra. I do not intend to do that, Mr. Chairman. 

Mr. Mack. You may proceed. 

Mr. Carretra. I wanted to come here to testify in behalf of my 
client in favor of a Federal fair-trade statute. T had the privilege 
of serving as a Commissioner of the Federal Trade Commission for 
a number of years, and, therefore, came in contact with the McGuire 
Act. We decided some cases which subsequently went to the Supreme 
Court. And I feel that the approach that I have prepared in this 
presentation will be of some interest to the members of this subcom- 
mittee. 
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I point out that, actually, the philosophy of fair trade is in the 
public interest. It is good for the manufacturers, it is good for the 
retailers, and it is good for the consumers. I think there has been 
a great deal of misunderstanding regarding the subject, and the 
sooner the public realizes that it is in their best interests to have a 
Federal fair-trade statute, the better it will be. 

I think that is all I would like to say at this time, Mr. Chairman, 
and, with your leave, I will submit my statement for the record. 

Mr. Mack. Thank you. We will accept the statement for the 
record. 

I appreciate your fine statement, and I know that the committee 
members will especially enjoy reading it because of the fact that you 
have served on the Federal Trade Commission with considerable 
credit. 

Now did you oppose the McGuire bill when you were on the Com- 
mission? 1 know you were on it at that time. 

Mr. Carrerra. Mr. Chairman, the request of the Commission was 
made just prior * the time that the McGuire opinion was asked of 
the Commission. I did not participate in that, but, since a similar 
bill came before the Commission while I was a member, and that 
is the fair-trade bill for the District of Columbia, may I say that I 
was a dissenting member of the Commission who reported to the 
Congress that I was in favor of fair trade in the District of Columbia ? 

Mr. Mack. Is that covered in your statement ? 

Mr. Carrera. No; it is not. 

Mr. Mack. What was that, do you recall, in the District fair-trade 
bill, in the opinion on the bill that covered the District? You were 
the only one? 

Mr. Carrerttra. I believe so; yes. I wasthe only one. 

Mr. Mack. Mr. Dollinger ? 

Mr. Dotiincer. No questions. 

Mr. Carrerta. I was attempting to look for the letter that I wrote, 


but I couldn’t find it, before I came up. 

Mr. Mack. Thank you very kindly. 

Mr. Carretra. Thank you. 

Mr. Mack. The committee _— stand adjourned. 

(Whereupon, at 4:55 p. m., the subcommittee adjourned, to re- 
convene at 10 a. m., the owing day, Wednesday, April 7, 1958.) 
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WEDNESDAY, MAY 7, 1958 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON COMMERCE AND FINANCE OF THE 
CoMMITTEE ON INTERSTATE AND ForetgN CoMMERCE, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:15 a. m., in room 
1334, New House Office Building, Representative Isidore Dollinger 
presiding. 
Present: Representatives Dollinger, Mack, Avery, Alger, and 
Moss. 


Mr. Dotiincer. The committee will come to order, please. Is Mr. 
Burger here ? 

Mr. Burger, I understand that you want just 5 minutes of our time. 

Mr. Burger. That is correct. 

Mr. Dotircer. I will give you 5 minutes. 

Mr. Burerr. I will not take 5 minutes, Congressman. I have an- 
other appointment at the House Rules Committee at 10: 45. 

Mr. Dotuineer. All right, sir. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS 


Mr. Burcer. Mr. Chairman, I am George J. Burger, vice president 
of the National Federation of Independent Business, 740 Washington 
Building, Washington, D. C. 

Mr. Chairman, I want the privilege of filing this statement at this 
part of my oral statement. 

Mr. Dotiincer. Without objection, it is so ordered. 

(The statement referred to follows :) 


STATEMENT OF GEORGE J. BuRGER, VICE PRESIDENT NATIONAL FEDERATION OF 
INDEPENDENT BUSINESS, WASHINGTON. D. C. 


I am George Burger, vice president, National Federation of Independent Busi- 
ness, 740 Washington Building, Washington, D. C. 

We are the largest business organization in the Nation. Our membership is 
exclusively among small, independent business and professional people. These 
people who are your independent enterprise constituents, and they alone, set our 
stand on bills and issues by direct, signed votes which they send to you, in our 
mandate polls. In that sense, when I speak here, I speak only with their col- 
lective voice, as though they were here before you to speak for themselves. 

First, let me make one point clear: we haven’t been able to poll our members 
on the particular bill before your committee, H. R. 10527. For that reason the 
federation cannot take a stand on that bill. But I can tell you definitely that it 
is the sense of a majority of our members, founded in their repeated votes, that 
Congress should write and maintain the strongest possible fair trade legislation. 
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For that reason I want to compliment you on the action you are taking to study 
this proposal. 

The need for this action is plain. As far as we are concerned, the fair-trade 
law seeks only one thing: the protection of the small-business man against unfair 
price competition that in and of itself promotes monoloply. There are other 
benefits, but I do not intend to discuss them here. 

Now the present fair-trade law, the McGuire Act, is on the ropes. It is groggy 
from repeated pastings in the State courts. It’s head is spinning from the recent 
court decision which clears the way for mail-order cut-raters to sell freely into 
fair-traded areas, pulling the rug out from under antimonopoly protection. 

Now, why do we want the strongest possible fair-trade law? Our reasoning is 
simply this: 

I think we are agreed that our American business system, which has helped 
give us one of the highest standards of living ever known in the world, is rooted 
in a policy of free and fair opportunities for all, to make it possible for and to 
encourage more and more people to strike out on their own, making their con- 
tributions to progress, and to complete for success on the basis of their efficiency. 
I think we are agreed, too, that this policy is one of the underpinnings of our un- 
rivaled social and political liberties. 

Now, if our economy were working freely the way it should, if all suppliers were 
voluntarily followed equitable pricing policies to both large and small cus- 
tomers, providing fair opportunities for all, then there’d be no need for fair-trade 
laws. But you know from your own observation, from the studies by House and 
Senate Small Business Committees, and from reports by the Federal antitrust 
agencies, that small-business men are increasingly being whiplashed by merciless 
cut-price competition founded largely on unfair price preferences granted to their 
giant competitors. This puts independents in the position of fighters sent into 
the ring with both hands tied behind their backs. 

Such being the case, these small-business men have come to Government as the 
guarantor of their freedoms, as the agency with the power and duty to insure 
the presence of right order in our society, and asked it to use the antitrust laws 
which Congress has enacted to restore and preserve freedom and fairness in 
the market place. But the record shows that while they asked for what to them 
is the bread of life in an economic sense, all they have gotten, largely, is a stone. 

Let me tell you a story: Shortly after the courts killed the Miller-Tydings Fair 
Trade Act, and while price wars were bleeding many independents to death, I 
went to Federal Trade Commission with a request for action. I asked them to 
get busy with section 5 of the Federal Trade Commission Act which prohibits 
sales below the seller’s cost where the purpose or effect is to create monopoly, and 
with a broad-scale program on section 2 (a) of the Robinson-Patman Act, which 
prohibits unfair price discriminations between customers of a supplier. I got 
absolutely nowhere on this, despite the fact it might have been of much help to 
suffering independents. 

Now please don’t think that I’m trying to brand these antitrust people as 
“dead-end kids.” Nothing can be further from the truth. They have made 
good progress, in the pest few years, with antitrust enforcement. There is in- 
creasing promise in their work. 

This, then, being the situation: (1) That our national policy is one of fair and 
free opportunities for all; (2) but that the pricing policies of some giant suppliers 
are running contrary to this policy, with damaging effects on independents; (3) 
and that Government has failed in its duty to remedy this situation through the 
antitrust laws. Then I say that small-business men have a claim on you gentle- 
men for action toward the strongest possible fair-trade protection. Failure to 
secure this for them amounts, under the circumstances, to denying them the right 
to fair and free opportunity. 

But there are pitfalls you must be careful of. For instance, there’s been much 
talk—and sound talk I think—about a need for industry to reduce prices to restore 
some momentum to business and employment. Some people may try to convince 
you that a strong fair-trade law is high-price legislation. But this simply isn’t 
so. Manufacturers who must remain in competition with one another have it 
clearly within their power to reduce their costs to their customers, and in this 
way they can establish fair traded prices that are at once reasonable for inde- 
pendent and promotive of greater business activity. 

One final thought: We have all been reading the warnings by the Gaither, the 
Rockefeller, and other groups that Soviet Russian armed might threatens our 
security and our liberties. You are taking action to close the door on these 
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threats by appropriating the funds needed to give the arms and equipment needed 
to our military to cope with this threat. 

But just a few weeks ago, my daughter-in-law out in California met a group 
of Hungarian escapees, Benedictine priest-educators, who have set up one of 
those “tough schools” you’ve been reading about, out at Portola Valley. During 
conversation she mentioned that I am in the small-business movement. And 
here is what they told her, these men who had been there, who saw the Red 
Communist terror develop in their nation, and who lived for years under a system 
which a midnight ring on the doorbell meant years in a slave-labor camp: 

“Dear lady, that is most important work. We must have many, healthy small 
businesses. For if they are bankrupted, the middle class goes with them, and 
the few take over. Then the way is open for the Reds to walk in without firing 
a shot.” 

So I say that unless you enact the strongest possible fair-trade law, to secure 
for small business a last-ditch defense against unbridled monopoly competition 
that can surely bankrupt them, by appropriating funds for greater military 
strength you are only bolting the front door against communism while leaving 
the back door wide open. 

Thank you. 

Mr. Burger. Mr. Chairman, it has been the policy of the National 
Federation of Independent Business, as most of you Members of Con- 
gress know, that we take no position on any legislative bill until our 
entire membership is polled nationwide, and in the presentation the 
proposition, the argument for the proposition is given to the member 
and the argument against. 

On the principle of fair trade itself, the federation members have 
repeatedly voted in favor of fair trade. We are not testifying on the 
present bill before your committee, but it is our hope and trust that 
at the conclusion of the hearings that your committee will bring out 
the strongest possible legislation to protect fair competition in the 
distribution field. I might add that I have not only had experience of 
the executive office of National Independent Business but I have been 
in my own private business from 1909 to 1941 retailing, and I can 
well realize what the retailers are facing in unfair competitive con- 
ditions. 

Finally, Mr. Chairman, it has been my personal opinion from the 
first instance that if there had been vigorous enforcement of the 
antitrust laws and the Robinson-Patman Act since 1936 by the anti- 
trust agencies, there would never have been any need for fair-trade 
legislation. So the key to the situation is in the vigorous enforcement 
of the antitrust laws. That will complete my oral statement. 

Mr. Douiincer. Thank you. 

Mr. Alger. 

Mr. Atcer. Just one question. 

First, I think we all agree with the statement you made about not 
wanting to limit competition. What would you do, since you are 
not testifying on this present bill, if you sincerely felt this bill, no 
matter what good it might do, would also limit competition at the 
expense of the consumer? What would you then do? 

_ Mr. Burcer. Congressman Alger, I want it understood that at ne 
time would myself as an individual or as the federation officer speak- 
ing for its members oppose any action that would bring about fair 
competition in the markets, no matter what industries are involved. 

We believe in fair We. arden conditions within industry, both at 
the production and distribution level, and never will we take a posi- 
tion to oppose any such action. 
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Mr. Arerr. Thank you, Mr. Burger. 
Mr. DoturneErR. Thank you very much. 
“tMr. Waller. 


STATEMENT OF HERMAN S. WALLER, LEGAL COUNSEL, NATIONAL 
ASSOCIATION OF RETAIL DRUGGISTS—Resumed 


* Mr. Waiter. Mr. Chairman, I am going to proceed where I left 
off yesterday morning and hope to be able to give this committee such 
irfformation that I think it desires to have. 

_ I believe that we have fully discussed the purposes of the measure, 
what it seeks to cover. The need for legislation legalizing resale price 
maintenance on identified merchandise such as is embraced in the fair 
trade acts, the Miller-Tydings Act of 1936, the McGuire Act of 1942, 
I believe, is fully documented in my extended statement and the wit- 
nesses’ testimony who have appeared here before you. 

I believe, though, at this time this committee’s interest will inevi- 
tably direct itself to one question: Why this measure is needed, how 
and what it is designed to accomplish. This I endeavored to answer 
in detail in my extended statement beginning on page 53. 

Briefly, however, what are the reasons which require the enactment 
of this measure? While there are three main reasons, each, however, 
stems from the irreconcilable court decision which resulted in nullify- 
‘ing effective enforcement of the State fair trade acts as it applies 
to intrastate and as it applies to interstate commerce. 

Statewise, the supreme courts of several States, as I have listed on 
one of the pages of my extended statement, against the greater weight 
of authority as compared with the supreme courts’ decisions in other 
States, interpreted so-called nonsigner clause uniformly contained in 
the 45 State fair trade acts to be in contravention of the due process 
clause of the State constitution. This clause uniformly provides it 
to be an unfair method of competition to willingly and knowingly sell 
identified merchandise below price established under a fair trade 
contract entered into pursuant to the provisions of the State act. 

In my extended statement beginning at the bottom of page 58 and 
ending with page 66, and again in greater detail in part 6, subpara- 
graph (a) commencing at the bottom of page 109 and concluding at 
page 122 I discuss and point out the irreconcilability and the diver- 
gence of these opinions and the effect thereof on an economic policy 
provided by the State legislatures what to them appears to be in the 
interest of the general public welfare. I respectfully urge you to read 
the material.so that you too may join in the conclusions which many 
lawyers, economists, and judges have reached. 

One such conclusion quoted in my extended statement reads as fol- 
lows, ‘very briefly: 

How can it be that what is due process for the Nation as a whole is not due 

rocess in one of the States? These minority decisions not only do an in- 
justice to fair trade, but militates with a very sound concept of constitutional 
law. 

If there is one principle that admits of no contradition under our govern- 
mental system of separation of powers, it is that the economic wisdom of legis- 
tation is solely for legislative determination. The State court decisions which 
have rejected the effectiveness of fair trade by knocking down the nonsigner 


clause thereof on constitutional grounds have departed not only from the decisions 
of the United States Supreme Court and other supreme court decisions through- 
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out the United States, but from their own professed principles. Almost in- 
variably the State court decisions begin with solemnly affirming the funda- 
niental pfinciple that economic wisdom of legislation is solely a matter of 
legislative determination, and then proceed to strike down the statute or the 
portion in which he effectuated its enforcement on the basis of economic argu- 
ments, obviously reflecting nothing more than-disagreement with the legislative 
determination of economic wisdom— 

which is supposedly lodged in the legislative bodies. 

These court decisions, gentlemen, whether based on clash of ju- 
dicial opinion with opinions of its respectiveState legislatures con- 
cerning the wisdom of an economic policy, or whether the 
interpretation of the same clause and similar due-process clauses 
means one thing to one court at one time and another thing to a dif- 
ferent court at still another time, although based upon the same facts, 
the fact remains nevertheless that no State legislature to date, mind 
you, no State legislature to date repealed its fair-trade act, and more- 
over, as pointed out elsewhere in my brief, in three States the legis- 
latures reenacted its fair-trade act some several times in order to 
cure court decisions; however, to no avail. 

This anomoly constitutes one ofethe reasons for the need of the 
enactment of this measure, as I pomted out in my conclusion Nos. 4 
and 5 at page 212, which briefly says this: 

Congress, by this measure, seeks to. reaffirm on the national level a remedy 
capable of uniform application which Congress felt it provided for the effectua- 
tion of the State policy with reference to legalized resale price maintenance. 

Mr. Aucrer. Mr. Chairman, may I ask a question ? 

Mr. Douutncer. The witness has no objection to being interrupted ? 

Mr. Water. No, not at all, because that will bring out the things 
I believe they want to know: 

Mr. Arcer. We had such an informative exchange the other day, I 
would only presume to interrupt at this time to have you clarify a 
point on which you are speaking. I am thinking about this extensive 
brief which I hope to get through, you mentioned page 107 and you 
just referred to the 4 States plus 2 others that do not have the fair- 
trade act. 

Mr. Water. Yes. 

Mr. Arcer. Did you treat of the decisions rendered by those courts 
in your brief? 

Mr. Water. I did. 

Mr. Arcer. And in your arguments in rebuttal? 

Mr. Water. Individually. 

Mr. Areer. That is in this brief ? 

Mr. Water. It is in this brief. Individually, I showed why—— 

Mr. Areer. Mr. Chairman, that ties in with our concern yesterday 
about finding out from these States that are mentioned what their 
outlook on it was in the event that any statement from those States 
might help clarify those issues in our minds. 

Mr. Water. I am going to help you a little bit with reference to 
that statement or that question which came to your mind very force- 
fully with reference to Texas and Missouri. 

There are two States that have similar legislation with reference 
to what Mr. Hubbell testified. 

Mr. Arcer. Whether the statements of those States can stand up 
to logic that you are explaining to us as to the need for fair trade—— 
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Mr. Watxer. Why they did not have fair trade. 

Mr. Arerr. What was their reasoning that led them to void fair 
trade. I would like to have the benefit of their thinking. Do you 
have that in your brief? 

Mr. Watxer. No; I do not have that in my brief because the con- 
cern was not why they did not have it. There were certain things 
that I can relate to you from my experience, because, Mr. Alger, I 
have been in this 27 years, since the first fair-trade law was enacted in 
California, and I followed them. I followed the State of Texas. The 
legislatures passed a fair-trade act twice. Once the governor 

Mr. Avcrr. Let me put it this way. Don’t limit it just to Texas 
because I do not want to emphasize just my State. I would like to 
have your rebuttal, in other words, to get your thinking of the re- 
jection statements of those States that have voided fair trade. 

Mr. Watter. That have voided, oh yes, that is in there. 

Mr. Arcer. That have voided, that have thrown it out. 

Mr. Watter. That is in there. 

Mr. Acer. So we will have the benefit of your thinking. That 
is in your brief. ° 

Mr. Watter. That is in the brief in detail, State by State, and the 
words of the courts when the proposition was brought to it, when 
the lawyers—and I was seal oents the lawyers said to the court, 
“Judge, this State held the fair trade act to be within the due process 
clause. The Supreme Court of the United States held it in this 
case and in that case and in the other case. How come you say no? 
Does due process mean something different to you than it means to all 
of the judges, all of the lawyers who have studied it?” 

They say, “We are the judges of our own Constitution. We will 
say whether it is due process or not, period.” What are you going to 
do? It is all there. 

Mr. Aveer. I wanted to check that point, Mr. Waller. In that 
same vein, do you think that Judge Gwynne is correct in his state- 
ment on page 2 of his statement in which he says: 

What has happened in the courts since the passage of the McGuire Act? 
The constitutionality of the act has never been squarely tested in the United 
States Supreme Court. 


Mr. Water. That is not so. 

Mr. Arcer. It is not so? 

Mr. Water. It is not so. The old Dearborn case, and I am going 
to quote from it, is directly in point. They, the Supreme Court, I 
believe it was a unanimous decision, held the California and the 
Illinois Fair Trade Acts were both constitutional and within the State 
and the Federal due process clauses. 

Mr. Arcer. Do you mention that in your brief, too? 

Mr. Watter. Yes. 

Mr. Atcer. That particular citation ? 

Mr. Water. The citations are in the brief, and I will come to that, 
Mr. Alger. I have a few comments to make on that point immediately 
after I get through. 

Mr. Avcer. What was the name of that case again ? 

Mr. Water. The old Dearborn case. I will give you the citation in 
a minute. 


Mr. Acer. Thank you, Mr. Chairman. 
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Mr. Water. I’ve got it right here. I will give you the citation and 
give you the page. Here it is, page 175. I quote it in full, Mr. Alger, 
item 4, the old Dearborn case v. Seagrams (1936, 299 U. S. 183), of the 
United States Supreme Court upholding the constitutionality of both 
the California and the Illinois State fair trade acts considering the 
various issues raised by both cases, and it goes on for two pages and 
gives the decision. 

Mr. Aucer. Mr. Waller, I will read that. 

Mr. Water. Thank you very much, because that will _— you 
as to what the Court felt and what it did do to fair trade. It gave it 
effectiveness in interstate commerce, as was the case and as was the 
desire of this committee, the Interstate and Foreign Commerce Com- 
mittee when it passed the McGuire Act. I will continue and bring 
out some of the points that I believe you are interested in. I said this, 
and I continue to say that by this measure in the interest of uniformity, 
orderliness and stability in the market place Congress resolves a diver- 
gence of conflicting opinions between some State courts and the respec- 
tive legislatures as to the effectiveness of resale price maintenance as it 
pi to the distribution of identified merchandise to the consuming 

ublic. 

’ Mr. Dotuincer. Mr. Waller, can I ask a question ? 

Mr. Wauter. Sure enough. 

Mr. Doturnecer. In answer to Congressman rs uestion with 
respect to the courts passing upon the constitutionality of the McGuire 
law, you cited the Dearborn case which was decided in 1936. 

Mr. Wautzr. Yes. 

Mr. Dotirncer. The McGuire Act, I think, was passed by the Con- 
gress in 1952. 

Mr. Watier. 1952; there are decisions pointing up with reference to 
the McGuire Act, specific cases. 

Mr. Dotiinerr. Specifically this decision has nothing to da—— 

Mr. Wautr. No; has nothing to do with the McGuire Act. That 
has to do with the constitutionality of the State fair trade acts, period. 

Mr. Do.irncer. That is right. We tried to get the information as 
to whether the Court passed upon the McGuire Act. 

Mr. Wauter. It did. 

Mr. Dotiincrer. What case was that? 

Mr. Wa ter. It is also cited. I do not remember it off hand. And 
1 want to correct another statement which was made—I do not think 
it was made intentionally—by one of the witnesses. 

I will come to that, wherein he said that 16 States have held the 
McGuire Act unconstitutional. That is not so. The McGuire Act 
was only considered by 2 Federal courts, 1 in Louisiana and 1 in an- 
other State, and the Supreme Court of the United States denied 
certiorari in that case saying there is no Federal question. 

The Legislature, or Congress wanted the McGuire Act, and that 
is it, that is all there is toit. It was questioned. 

Mr. Aueer. Mr. Chairman, I want to thank you for catching this. 
Now Mr. Waller, I am not an attorney and I have to labor a little 
bit harder than attorneys do to grasp the legalities. 

Mr. Water. Let me help you. 

Mr. Arerer. You have given unintentionally I know an incorrect 
answer, I read to you specifically the question, and you did not 











544 FAIR TRADE 


answer me. Now I am only saying obviously it was a misunder- 


standing. 

Mr. Wasa. Sure. 

Mr. Aucrr. I would catch this later but it makes more homework 
for me. I read it, in Judge Gwynne’s statement on the McGuire Act. 
Now every question I ask you, I am not trying to make conversation. 
I am seeking information. 

Mr. Water, T will gladly give it to you. 

Mr. Arerr. You do not want to intentionally mislead me by quot- 
ing from a 1936 decision which precedes considerably the MeGuire 
Act on which I asked your opinion earlier. 

Mr. Watter. I did not intend that at all. 

Mr, Areer. I know you did not. 

Mr. Water. There are cases which specifically decide the con- 
stitutionality. 

Mr. Acer. That is what I want. If you give those to me I am 
going to study them. 

Mr. Watter. I will. 

Mr. Acer. I do not want to study a 1936 act. 

Mr. Water. I shall gladly give it to you. The 1936 act had to 
do with the Miller-Tydings Act, you see. 

Mr. Dotirncer. The 1936 decision ? 

Mr. Water. That is right. 

Now, then, let me go a little bit further and direct your attention 
to my brief on pages 114 and 115. 

Of course, I am not going to read it, but I am just going to direct 
your attention to two statements. That particular entire part of 
my statement deals with due process. Wherein is due process appli- 
cable to legislative enactments or congressional enactments? I have 
a great respect for Justice Holmes and Justice Brandeis, who in 
my opinion were the prophets of this fair trade situation because 
they backed them back then, all those years back, have regarded what 
I am now regarding, that fair trade is desirable, good for the econ- 
omy, good for the — and particularly good for the consumer. 
And Mr. Alger spoke about the consumer and I am going to help 
Soap out with his consumers as soon as I get caught up a little 

it. 

I am directing your attention to what was said about Justice 
Holmes, a very brief statement: 

He had a great judicial tolerance for the honest attempts of a legislature 
to find a legal method of humanizing the toil of man in their daily endeavor. 

That was his great aim as far as applying his philosophy, his 
legal principles to the marketplace, to the people, to people and 
himself. 

Now about due process, here is what he said, and I will show you 
very briefly. Speaking for the majority in a case back in 1903, Mr. 
Alger, he says this: 

Even if the provision before us should seem to us not to have been justified 
by the circumstances locally existing in California— 


this happens to be a California case, Mr. Moss— 


at a time when it was passed, it is shown by its adoption to have expressed 
a deep-seated conviction on the part of the people concerned as to what that 
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policy requires. Such deep-seated conviction is entitled to great-respect. If 
the State thinks that an admitted evil cannot be prevented except by-prohibiting 
a calling— 


mind you, go as far as that— 


or transaction not in itself necessarily objectionable, the courts cannot inter- 
vene unless in looking at the substance of the matter they can see that it is a 
clear unmistakable infringement of rights required or seeured_,by the funda- 
mental law-— 
citing other cases. 

In another case, Justice Holmes also speaking for. the majority, 
said: 

When a State legislature has declared that in its opinion policy requires a 


certain measure, its action should not be disturbed by the courts under the 
14th amendment. 


The 14th amendment deals with due process. 


Unless they can see clearly that there is no reason for the law.that would 
require with equal force its extension to others to whom it leaves untouched. 

And I am going to quit quoting, but I must quote one more state- 
ment on page 116, which is on the top. That is a recent case; recent, 
by that I mean 1955. In that case Justice Douglas said what I think 
you will want to hear. Here is what he said. This had to do with 
the interpretation of the Oklahoma optical law, and here is what he 
said : 

The Oklahoma law may exact a needless wasteful requirement in many cases, 
but it is for the legislature, not the courts to balance the advantages or dis- 
advantages of the new requirement. 

But the law need not be in every respect logically consistent with, its aims te 
be constitutional. 

You see, Mr. Alger, yesterday you hit upon that question: Is this 
a perfect piece of legislation? And I truthfully told you no, I did 
not think so. 

Mr. Atcer. Mr. Waller, nobody in this room, least of all myself, 
thinks we can ever create perfect legislation. I would like to change 
the wording. I think what we were agreeing was the legislation 
which would do the greater good for the greater number. 

Mr. Watter. That is the purpose, that is right. 

Mr. Acer. In the exchange between us, my question at that time 
was simply, does this law that we seek to enact help a situation or 
create more problems that it solves? Now that was the framework 
in which I was discussing it with you, not the finding of a perfect 
law. 

Mr. Water. That is right, and I answered you that to the best 
of my knowledge, to the best of the knowledge of people that a 
collaborated with, this does a good for the greater cmtlaeie but I will 
continue with what the judge says: 

But the law need not be in every respect logically consistent with its aims 
to be constitutional. It is enough that there is an evil at hand for correction; 


and that it might be thought that the particular legislative measure has a rational] 
way to correct it. 


And he goes on: 
The day is gone when this Court— 
meaning the Supreme Court of the United States—.__-:. 
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uses the due-process clause of the 14th amendment to strike down State laws 
regulatory of business and industrial conditions because they may be unwise, 
improvident, or out of harmony with a particular school of thought. 

Thus speaks the Supreme Court, and this was spoken by the Court 
in the i Savion case that I cited to you with reference to fair 
trade, with reference to price fixing. 

Mr. Acer. Mr. Waller, I woul want to study this further to grasp 
what it means, but I can assure you that this sentence, one particu- 
larly I wanted to check myself, would be this one: 

But the law need not in every respect be logically consistent with its aims 
to be constitutional. 

Mr. Water. That is right. 

Mr. Axcer. I just do not know what that means. I would have to 
study that further because if it meant what it might mean, it means 
it does not have to be constitutional, period, and [ do not think that 
is what the Justice means at all. 

Mr. Water. No, that is not what he means. 

Mr. Axcer. But the language suggests that, and some of the de- 
cisions from the Supreme Court lead me to think since that time that 
maybe some of them think on occasion they can expand the Con- 
stitution beyond what many think it should be. 

Mr. Wauurr. This statement is based on the facts of the lawyers 
presented in that case. Some lawyers say this particular act does 
this and it does that and it is irrational. The Court says it need not 
be fully consistent as long as it seeks to solve a problem, an evil which 
exists, the legislature can and should provide such legislation which 
in its wisdom it may accomplish that purpose. 

And I believe that is very fundamental. Now I will go on to the 
second reason why we need this piece of legislation that is before you 
for consideration. The second reason for the need of the enactment 
of this measure stems from another set of cases, and they are known 
among lawyers as the Masters Discount Mail-Order House cases. 
You know who Masters is. You are probably familiar with them. 
They operate a mail-order discount house. 

In the circuit court of appeals cases, and there were 2 cases of 
that type—Bissell was involved in 1 of them, the fellow who was 
here, Bissell Carpet Co., and the other case had to do with, I believe 
it was Sunbeam, and in each of these cases—1 came from the Sec- 
ond District, which is in Maryland, and the other case came from 
the Fourth District, which is in New York. In each of these cases, 
with some dissents of coursre, it was held in effect, and listen to this, 
Mr. Alger, so that you can see my point, that neither the provisions 
of the State Fair Trade Act, nor the McGuire Act, can a retailer 
be enjoined from advertising, offering for sale, or selling price- 
maintained goods when located, as in this case, in the District of 
Columbia, because Masters is located here, in a non-fair-trade juris- 
diction which would be the case if they were in Texas, or Missouri, 
for that matter, on the theory that the place of resale—that is what 
the Court said—was considered to be the place where title to the 
products passed. 

That is what the Court said. They said that because Masters is 
located in Missouri or in Texas or in the District of Columbia, which 
have no Fair Trade Act, they sell through here, therefore, title passes 
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here. There is some sound basis for that legal principle. But I want 
to direct your attention to this—— 1 

Mr. Acer. Title passes but, don’t forget, the additional provision 
about a substantial portion crossing State lines. 

Mr. Watter. That is right. 

Mr. Areer. And also proprietory interest retained even though 
title has passed. 

Mr. Water. That is right. 

Mr. Arger. Which in itself sets up—— 

Mr. Water. This bill hopes to correct that very situation and that 
is why I am bringing it to you because that is one of the second 
reasons that we come to this committee again as we did in 1952. We 
come again to you and say, “Here is a problem that has been created 
by the courts. Gentlemen, correct it. Help the small-business man 
to carry on against these conditions.” 

And of interest, Mr. Alger, will be a very short statement, of the 
dissent in that case. As you know, the district courts have three 
judges. Two were in favor and one was against it and here is what 
the Judge who dissented said. Judge Lombard is his name, by the 
way: 

It seems to me that it would be difficult to imagine a clearer case of evasion 
of the New York law. 

By the way, Masters is stationed in New York. That is where 
they come from and that is where they get all their business. The 
advertise there and ship the stuff from here to New York by mail. 
So the Court said: 

It seems to me that it would be difficult to imagine a clearer case of evasion 
of the New York law, regardless of how we ought to treat the wholly inde- 


pendent out-of-State mail-order house, it seems to me with all due deference to 
my brethren— 


which are the two other judges— 


that this is not the case before us. Insofar as the sales in question are con- 
cerned, for all practical purposes, the Masters organization is in the same posi- 
tion as a New York seller with an out-of-State warehouse and office staff. 

If we ignore that and look only to such easily arranged formalities as sep- 
arate incorporation— 


as was the case— 


title passage and where the article is mailed, we merely facilitate the emascula- 
tion of fair trade by any discount house large enough to be able to afférd such 
arrangements. 

These formalities may be material in other contexts— 


as I said it would be— 


but they should not be given controlling significance here. 

We must not forget that Congress has twice indicated, the second time despite 
strong opposition— 
and some of you gentlemen who were here in 1952 remember the o 
position the McGuire Act had and yet it passed by a tremendous job, 
overwhelming, and the court continues to say— 


The second time despite strong opposition that the States are to be allowed to 
prevent price competition among those selling branded products in the home 
market. 
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% And they go on to cite certain cases. 


This was to avoid damage to the goodwill of the manufacturer in the eyes of 
Yocal consumers and to protect local small-business men against price-cutting 
powers of the large firms. 

The Court says this—I am just quoting, and it mentions again cita- 
tions: 

The defendant’s activities are frustrated and will continue to frustrate both 
purposes in the New York market unless they are enjoined. 

That was the dissent opinion. And I go on further and I say, I 
believe I need not dwell more on this phase to impress this committee 
with the need for Federal legislation because of these conditions, which 
may be uniformly applied in effectuating an economic policy found 
to be desirable in the interest of the general public welfare as is the 
intent and purpose of H. R. 10527, better known as the Harris Act. 
That is the second reason. Now, there is one more reason that I would 
Tike to have you know. 

Another reason for the enactment of this measure, and equally im- 
portant, or as important, stems from the Supreme Court decision in 
the McKesson case. In that case the Court held that an integrated 
distributor cannot fair trade a product which he himself manufac- 
tures because if he distributes it through wholesalers, and he himself 
is a wholesaler, he is in competition with other wholesalers, and that, 
the Cotirt 8hid, is contrary to the law. 

There has been quarrel with that decision to the extent that 3 Jus- 
tices, and the 3 Justices are Harlan, Frankfurter, and Burton, have 
dissented, and again it is of particular interest, the statement of the 
dissent in this case, and I will give you a very short statement because 
I want to conserve time. 

I have got some’ important material to bring to your attention, Mr. 
Alger. And here is what the Court said in the dissent, and I am quot- 
ing them: 

Lack of sympathy with an act of Congress does not justify giving it a construc- 
tion that cannot be rationalized in terms of any policy reasonably attributable 
to Congréss: *Hather our duty, as always, is to seek out the policy underlying 
the act, and, if possible, give effect to it. 

In this instance, I think the judge speaking for the minority, I 
think the Court has departed from that rule by giving the Millard- 
Tydings and the McGuire Act an artificial construction which pro- 
duces certain results that could hardly have been attributed to 
Congress. 

And I quit with that because it goes on further, of course, in details 
as to certain facts and figures which were there presented. 

Mr. DortincEr. You have been trying to prove all these points by 
minority decisions. 

Mr. Watuter. Mr. Dollinger, you are a good lawyer, I have heard 
it said, and you know that many, many dissent decisions have become 
the law of the land. 

Mr. Doturncer. True, there is no doubt about that. I have done 
that myself, many times, when I didn’t have the other side of the case; 
I took whatever side I was able to get. But it seems strange this morn- 
ing that every case that you have cited to uphold the need for new legis- 
lation has been a dissenting opinion. 
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Would you say under all these circumstances that the majority has 
always been in the wrong? I wouldn’t say that. 

Mr. Water. No, I don’t want to say that. That would be unfair 
of me to say. 

Mr. Do.iincGer. It just is a strange situation. 

Mr. Water. That is all. What I am trying to prove to you, Mr. 
Dollinger, and to this committee, I am not giving you my observa- 
tions only. I am giving you people who are equally interested in 
the welfare of antitrust legislation, in the welfare of the people, in 
the welfare of the consumer. 

Mr. Doxxincer. I don’t question that, but it would seem to me, 
and I may be completely wrong, that in this one instance—we have 
always been fighting here for minority rights and they are entitled 
to that—but here is the situation: You are trying to prove that the 
consumer would be best served because the minority says so and not 
the majority. 

Mr. Watier. No. 

Mr. Auger. Mr. Chairman, if you will forgive me, in fairness to 
Mr. Waller, unless I am wrong, he has only quoted two dissents and 
he has just given the views, the majority view of the first dissent 
he gave. 

Mr. Watuer. Yes. 

Mr. Acer. So he already presented that to us. Then he gave us 
a brief dissent after having given us:the majority view. Then he 
gave this second dissent so really he has‘only given two. 

Mr. Dotuineer. Maybe I am wrong, ‘but Mr. Waller raised 3 points, 
and in 2 cases that I can remember, the majority was opposed to those 
views and he tried to show us that the minority was right. 

Mr. Water. What I ‘am trying to do, Mr. Dollinger, is to show 
you three reasons why we are here. 

Mr. Doturneer. That-is right. 

Mr. Watier. And why are we here? It is because the courts have 
said what you did is no-good so we come back here and ask you to 
correct it. 

Mr. Dotirncer. You said Congress, by a great majority, voted for 
the McGuire Act. 

Mr. Water. Yes. 

Mr. Dotiincer. Whether that was a great majority or not, I don’t 
remember. 

Mr. Water. I remember: 

Mr. Dotuinerer. There was no record vote at the time, as I re- 
member. 

Mr. Water. No, it was a voice vote. 

Mr. Dotuincer. But besides that, I should have thought that the 
McGuire case, the McGuire law at that time was a law that your 
association was interested in and responsible maybe for its passage. 

Mr. Water. Not responsible, but we were interested in it. 

Mr. Dotirncer. That is something that you are aware of. 

Mr. Water. Indeed so. 

Mr. Do.uinerr. And if you couldn’t get a law at that time, which 
would help you, I don’t know how much of a law you will get this 
time that will help you because there are questions raised in the record. 

Judge Gwynne disagrees that this is going to help you and the 
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record isn’t completely clear on that point, so I don’t know whether 
we are going into another hassle or whether or not we will find our- 
selves in the very same position in years to come. 

Mr. Water. Mr. Dollinger, that is why you are reelected every 
: rere to come here and correct those things. That is what we come 

ere for. 

Mr. DottrNexr. I didn’t mean to interrupt you. I just wanted to 
make the observation. 

Mr. Water. That isO.K. Iam happy that you have. 

Mr. Doturneer. If we passed all the legislation, there might be no 
need for us to come back. 

Mr. Wautzr. That is right, you can’t do that. You have got to 
come and correct. The courts always say you are wrong. 

I continue to say it is significant to note that in each case in the 27 
years history of legalized price maintenance, the effectiveness of its 
ao in the market place was impeded by a court ruling which 
did not condemn the resale price maintenance as a legislative policy. 

Mind you, in no instance has any court declared the policy in itself 
wrong or bad, but it went to the extent and resorted to an interpreta- 
tion of a tangent of it, which in effect frustrated the effective enforce- 
ment of the policy as expressed by the State legislature or the Con- 
gress, with respect to the application of the policy as applied to the 
realities in the market place as it affects the general public. 

Gentlemen, the State legislatures in wey States and the Congress 
on several occasions in the past afforded legislation to remedy and 
reiterate its policy with reference to resale price maintenance and 
other pricing policies which tend to impede and create an effective 
and workable competition in the field of distribution, witness the 
enactment of the Millard Tydings Act, the McGuire Act, the Robin- 
son-Patman Act, and the presently pending bills in Congress identi- 
fied as H. R. 11 and S. 11, which is an amendment to the Robinson- 
Patman Act, in order to allow fair pricing. 

And now before you for consideration is H. R. 10527, more com- 
monly known as the Harris bill, to make effective and workable on 
a Federal level a policy of resale price maintenance on identified mer- 
chandise. 

Accordingly, we, the proponents, respectfully maintain that this 
measure me effort on the part of Congress to reaffirm its faith in the 
Federal antitrust laws which are designed to preserve the benefits of 
fair and equal opportunities in competitive markets by implementing 
this measure into the Federal Trade Commission Act with specific 
provisions as is provided in this act to carry out the aim and the pur- 
poses of the Federal Trade Commission Act, wherein, since its incep- 
tion, it is provided that the Commission is empowered to prevent per- 
sons from using unfair methods of competition and unfair and de- 
ceptive acts in commerce by providing in this measure, as this measure 
does, for an equitable means of self-regulation and uniform enforce- 
ment of fair competitive practice in the market place. 

Mr. Auoer. We are actually running back over material that we 
had yesterday, although you may be presenting the wording a little 
differently. The language you just used, again when we were talking 
in detail yesterday about setting aside—you just said a minute ago 
we are going to strike from the antitrust law. 
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Mr. Water. That is right. 

Mr. Aucer. We are going to strike from it by setting it aside. 

Mr. Water. No, no. ; ; 

Mr. Arar. I understand your language. We are going to imple- 
ment it. 

Mr. Water. That is right, you are going to help it. ; 

Mr. Aucer. This is the question I asked you yesterday and which 
we discussed at length. We are concerned, you and I separately, but 
possibly ending up with the same view, I don’t know, as to whether 
we are setting aside the antitrust or whether we are strengthening it. 

Now, you seem to maintain we are strengthening the antitrust. 

Mr. Water. I believe you are. 

Mr. Acer. And yet it actually looks to me like we are setting it 
aside. As I say, there is no sense in going into it further, but you are 
repeating the same language you used yesterday. 

Have you got some other points now, additional new points? 

Mr. Water. Yes, I believe I have further, wherein I quote various 
facts and observations in the market place. I continue to say that 
by this measure Congress in the interest of orderly markets affecting 
interstate commerce seeks to promulgate a dual purpose, namely (a), 
to protect the property rights represented by the goodwill in trade- 
marks, used in the distribution of consumer accepted products or 
recognized value, and competitively priced from being abused and 
destroyed by a few predatory price manipulators. 

That is one of the purposes of this act. It recognizes the pro- 
prietary interest in the goodwill and the reputation 

Mr. Atcer. I know you are trying to preserve competition. There 
is a certain nods, of thinking that says this will destroy competition. 

Mr. Wauter. There is a controversial issue. 

Mr. Axerr. Let me ask you a question. I have been saving this 
for quite sometime and it was raised by Judge Gwynne and it is on 
the last page of this statement. 

I have asked the question before of another witness who didn’t 
know about the study. Judge Gwynne says, and I will read this 
to you if you like, Mr. Waller: 





In 1945, Federal Trade Commission completed an exhaustive study on resale 
price maintenance, and submitted to Congress a 872-page report. 


The conclusions reached are far too long and detailed to discuss here, but 
speaking quite generally, the Commission found that resale price maintenance 
was unsound economically, tended to destroy competition, and at least in 
certain areas, favored the large concerns. 

Now that contradicts 

Mr. Water. What I said. 

Mr. Axcer. Point blank what you just said relative to competition. 
And secondly, it says that resale price maintenance favored the large 
concerns. 

Now, this is what has been disturbing me, and I present this in a 
general question relative to your knowledge of that report. Maybe 
with this bill we will do the very damage that you are trying to 
correct. 

Mr. Water. No, sir. 

Mr. Atcer. Are you acquainted with this report? 

Mr. Water. Oh, yes; I have read it very carefully, and not only 
does he disagree with me, but he disagrees with himself. 
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Mr. Areer. In other words, let me get that straight. Your con- 
clusions to the study of the 872-page report of 1945, the one I just 
quoted, are diametrically opposed to the statement that I just read? 

Mr. Water: I am opposed to his statement, and in my extended 
brief show wherein I oppose. 

Mr. Arcer. Do you refer to that study in this brief, by any chance? 

Mr. Watier. Yes. 

Mr. Arcer. Do you refer to this particular study ? 

Mr. Watter. Not particularly to that study, but to the general tra- 
ditional concept of the Federal Trade Commission, and I want to show 
you, Mr. Alger, and I am going to direct your attention to pages 

Mr. Acer. Before you leave that, in other words, you would say the 
conclusions in that report are incorrect ? 

Mr. Water. Yes. 

Mr. Arerr. As stated by Judge Gwynne? 

Mr. Watter. Not only are they incorrect, Mr. Alger. The Commis- 
sion itself contradicts itself in that statement, and I am going to direct 
your attention to page 101 of my brief. 

Mr. Acer. Now hold that just a moment. 

Mr. Water. I will. 

Mr. Arcer. We will come back to-page 101. 

Mr. Watter. Yes. 

Mr. Atcer. Because I want to tie this down. Now, setting aside 
Judge Gwynne’s appraisal of that report, which is aH I have, I have 
never even seen the 872-page report, but you have. 

Mr. Watter. I have. 

Mr. Arcer. Now, would you say, then, that these conclusions are 
not borne out by that 872-page report; namely, that resale price 
maintenance was unsound economically, tended to destroy competition, 
and at least in certain concerns favored the.large concerns? Would 
you say that that 872-page report does not bear out that conclusion ? 

Mr. Water. No, sir; it does not bear out this conclusion. 

Mr. Atcrer. You mean, yes, it does not; or, no, it does not? 

Mr. Water. No; it does not; and I will show you why not. That 
is imperative, because so long as you are asking me this question, I 
have got to show you why not. 

First of all, because the Federal Trade Commission is charged with 
a duty of preserving fair competition in the market place. That is 
the reason why it exists. 

All right, it fails to do that when it fails to enforce unfair methods 
of competition in the market place. This report was in 1941, I believe, 
you said. 

Mr. Auoer. 1945. 

Mr. Water. Now, let me come back to that. It is 13 years since 
1945. They have been against resale price maintenance since 1917, 
isn’t that what the judge said? That was their traditional policy. 

In 1917, I think we still had horse and buggies. Today we have a 
sputnik age and times have changed, but they haven't. 

And let me show you what they themselves say with reference to 
this report. Let me direct your attention to page 101 of my opus, so 
to speak, and show you wherein the Commission, itself, contradicts 
itself and its own appraisal. 
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The Commissioner may appraise his report correctly according to 
his opinions. Mr. Alger, according to his opinion, the Commissioner 
ma right. 

Mr. pon Mr. Waller, I would be the first to. agree he may . Re 
totally wrong. 

Mr. Water. He is wrong when I ask you to call your attention to 
page 101, at the center of the page. The Federal Trade.Commpgion 
in 1948, in one of its periodic reports to Congress advised grave fears 
over corporate growth and concentration when it said, and now the 
Commission speaks, Mr. Alger: 

No great stretch of imagination is required to foresee that if nothing is done 
to check the growth of concentration, either the giant corporations will ulti- 
mately take over the country, or the Government will be impelled to step in and 
impose some form of direct regulation in the public interest. 

This is the Commission speaking, not I. I have been saying it 
right along. 

Tee. Acer. What has this got to do with it, Mr. Waller ?,:. 

Mr. Wauier. That there is a problem in the market. 34 

Mr. Atcer. I know, but his study is about resale price maingenance. 
He is ending up with three rules which he lists and I. was asking 
you—you have read that report—whether resale price maintenance 
was unsound economically, one. 

Maybe you say it isn’t, but that is his first statement. 

Second, that it will destroy competition, and you are for competi- 
tion and I am for competition. 

Mr. Water. So am I. 

Mr. Aueer. And third, that it favors the large concerns. 

In other words, the very things you want are self-contradictory ac- 
cording to his analysis of that report. 

Mr. Water. That is his opinion. 

Mr. Aucer. Now I don’t want Judge Gwynne’s opinion at this mo- 
ment. I wanted yours as to that report. Now if you say to me, “I 
don’t remember the report” 

Mr. Watter. I do. 

Mr. Aterr. But you do. 

Mr. Water. I do, because I read it at that time. 

Mr. Arcer. You contradict these statements. 

Mr. Watter. I contradict that his opinions are valid with reference 
to the realities in the market place, Mr. Alger. ~ --- 

Mr. Axcer. Not in the market place, but with reference to, this re- 

ort. 

° Mr. Water. With reference to this report, because his report -is 
based supposedly on market place observations, and I am giving-you 
my opinion based upon market place realities. 

Mr. Arcer. This question you just read from page 101, as far-as I 
am concerned, is very general. We don’t know, for example, what 
it is that is tending for the giant corporations. 

You say it is this bill that would stop concentration. He says no. 
The report on resale price maintenance says this would favor large 
concerns, so you have diametrically opposed views stemming from 
the same material. This is what makes it baffling for us. 

Mr. Wattrr. May I go a little bit further and not give you my 
opinion again, but quote | Justice Oliver Wendell Holmes with respect 
to this very point back before 1945. 
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I am going to quote to you from the Secretary of Commerce, Sec- 
retary Sawyer, before this present administration, who is absolutely 
against the very en that the Commissioner raises, if you will give 
me permission. I will read to you what Sawyer said in 1952 before 
this very committee with reference to resale price maintenance and 
with reference to fair trade generally. 

Mr. Arcrzr. Mr. Waller, I don’t want to take all the time here. I 
just wanted to call your attention to that so that you in your own 
rebuttal, if it isn’t in your brief—if it is in your brief, don’t let’s 
run through this again. 

We have to do some work outside of this room, and I am not trying 
to bring up this 872-page report and discuss it at length here. 

I simply wanted to know whether you concurred or did not and if 
you did not, why you didn’t and I think your brief tells me. 

Mr. Water. That is right, sir. Now 1 will continue with the next 
part of it, which is drawing toward the conclusion, pretty near, and 
then I will be ready to answer some questions. 

Here is one thing. I am now discussing the last part of my part 
so to speak, and that deals with part 6 of my extended statement. 
It consists, as you know, of some 200 pages, Part 6 of my extended 
statement, which starts on page 108 and continues for some 60 pages, 
I believe, adequately rebuts the proposals which opponents of resale 
price maintenance generally propose, and that includes the Depart- 
ment of Justice. 

Time will only permit merely listing the issues in the order that 
they appear in the extended statement and 1 or 2 brief comments. 

There are eight such issues, and I am going to read them very 
shortly and briefly. 

Starting on page 109, I show that this measure as well as the State 
fair trade acts, do not contravene the due process and legal protection 
clause or equal protection clause of the State and F edered constitu- 
tions, and I cite dozens of cases to corroborate my position. 

(6) Starting on page 122, I point out conclusively that the price 
maintenance concept as reflected by this measure and as corroborated 
by the experience under the State fair trade acts for the past 27 years, 
in the market place, is not inconsistent with the basic philosophy of 
the antitrust laws, and here is what I say very briefly. 

As a matter of fact, in this respect, I maintain sind pibleit out in de- 
tail that this measure implements the effectiveness of the antitrust 
laws. I assert that the broad purpose of the antitrust laws is to 
prevent the growth of monopolies and to stimulate constructive com- 
petition in the market place. 

I point out—that out all the way through, a kind of competition 
that is free and fair based upon effort, efficiency, and service, so that 
the bigger the effort, the greater the efficiency and the better the serv- 
ice, the larger will be the measure compensation. 


The competition of efficiency will result in the elimination of waste, 
and will directly create a permanent reduction in price and of the cost 
of living, while permitting unfair and deceptive price juggling will 
lead only to temporary and selective price cutting, which invariably 
results in price increases on other nonstandard merchandise and the 
hateful practice of profiteering. 








FAIR TRADE 555 


The measure before you for consideration reaffirms the faith of 
Congress in the philosophy of the antitrust laws by providing a flex- 
ible measure to curb unfair and deceptive methods of competition, 
thereby preserving and stimulating constructive and fair competition 
in the public interest and economic efficiency with the ultimate aim 
of protecting the public against evils commonly incident to destruc- 
tion of competition through monopolies and concentrations in re- 
straint of trade. 

Then in (¢), starting on page 127, I demonstrate that this measure 
is not susceptible to use as a cloak to hide general price fixing, pre- 
sumably meaning horizontal price fixing as the Department of Tis. 
tice has raised in 1952. 

(d) I deny that effective enforcement of this measure will impair 
competition at all levels of production and distribution as the Federal 
Trade Commission said to you a few days ago, and you pointed out, 
Mr. Alger. 

(e) I challenge and believe adequately refute the assertion that this 
measure permits price fixing by private persons for their own pe- 
cuniary interest without consideration for the consumer, and that 
such prices would not be tested by reasonableness by any instru- 
mentality, public or private. 

That is a favorite statement, I believe, of the Department of Jus- 
tice. In this respect I show the contrary, that a producer before he 
fixes his resale price to the consumer, must weigh such price against 
competition of similar articles whether trademarked or not, and must 
consider the reasonableness thereof with respect to consumer accept- 
ance and continued public demand, that each decision of price policy, 
gentlemen, must consider : Will the consumer pay the price in compari- 
son with similar products in the market? Can the product be sold 
in sufficient volume in order to maintain production schedules? To 
what extent will the price structure affect competitors? What will 
the reaction be on the part of the distributors? 

Every time a price is set, those are the things the manufacturer 
must consider. ‘These problems, ever present, restrict and impugn 
the allegation that a producer fixes resale prices without considera- 
tion for the consumer. 

Further, what greater and more flexible instrumentality is needed 
than consumer acceptance of products made available in the market 
place. It is further self-evident that in a free enterprise system prices 
are necessarily determined by private persons, checked and rechecked, 
however, by consumer demand and preference, battered against mar- 
ket realities. 

On this particular point, Mr. Alger, may I please direct your at- 
tention to page 191 of my brief. In it I have not my statement. Again 
I quote a statement of a person for whom I have high regard, a per- 
son who is regarded by all lawyers as a liberal jurist. 

Page 191 is the statement of Justice Brandeis. It is the second 
paragraph on that page, because I didn’t want to quote the whole 
page. You will read it, but I give you the second paragraph to sup- 
port my statement: 

Americans should be under no illusion as to the value of effect of price cut- 


ting. It has been the most potent weapon of monopoly, a means of killing the 
small rival to which the great trusts have resorted most frequently. 
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Isn’t that contrary to what Commissioner Gwynne said? Here is 
what Justice Brandeis said. 

Mr. Acer. Judge Gwynne, of course, just takes complete issue 
with that. 

Mr. Water. That is right. 

Mr. Avorr. In that 872-page report, he says actually this bill would 
tend to strengthen the large corporations, which is diametrically op- 
posed to this statement. 

Mr. Water. And Justice Brandeis, who is equally as great an 
antitrust buster, so to speak, says just the opposite. 

Mr. Douirncrer. May I make an observation at this point? In an- 
swer to a question by Mr. Alger sometime back, in which he quoted 
from some reference, you said that that was information in the horse- 
and-buggy days, if you will remember. 

Mr. Water. That is right. 

Mr. Dotirneer. Now, you are dealing with decision of Justice 
Brandeis and Justice Holmes, who were great jurists, but they lived 
in a horse-and-buggy era. 

Mr. Water. Correct. 

Mr. DotiinGEr. So you just can’t pit one against the other, because 
you have the same period. 

Mr. Water. No, no, Mr. Dollinger, let me correct that. 

Mr. Doturncer. I just wanted to state that for the record. 

Mr. Watter. I want to correct you, if I may. 

Mr. Doriincer. Let me say this. Maybe some of the theories of 
the horse-and-buggy days may be very good theories, and should be 
maintained today. 

Mr. Watter. I know, but I am trying to bring to you one thing 
that I will never forget, and that is what a Commissioner said right 
where I am sitting now. He says we have been traditionally, since 
1917, when the horse-and-buggy days were, we were against price 
resale maintenance and we are against it today. Yet, at that very 
time when he was stating that, or whoever was before him, already 
there were prophets who could see what would happen. If you com- 
pare the two, I am willing. 

Mr. Dotxineer. I don’t know what Justice Brandeis and Holmes 
would say today in the days of sputnik. 

Mr. Water. I don’t know either. I wish they were here and I 
could bring them to you. 

Mr. Dotiincer. Sodo I. Mr. Alger. 

Mr. Arcer. I have intruded more than I would like to, but I want 
some of this to be asked, and that is why I am staying here to do my 


part. 

I consider this part of my responsibility. But with regard to what 
the chairman just said, in regard to horse-and-buggy days, I have 
something here called to my attention, the report of the Attorney 
General’s National Committee To Study the Antitrust laws. 

This is March 31, 1955. 

Mr. Water. That is right. I remember that. 

Mr. Ateer. A little more recent. 

Mr. Watter. I am familiar with that report. 
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Mr. Arcer. Let me quote several words from that against which 
to measure some of the things we are speaking of : 

We, therefore, recommend congressional repeal both of the Millard Tydings 
amendment to the Sherman Act and the McGuire amendment to the Federal 
Trade Commission Act, thereby subjecting resale price maintenance as other 
price fixing practice to those Federal antitrust controls which safeguard the 
public by keeping the channels of distribution free. 

Now, of course, that is a diametrically opposed viewpoint from the 
one of the great Justice Brandeis which you are quoting from. 

Mr. Watter. That is right. 

Mr. Aucer. But this is 1955 and that gets us a little closer to home. 

Mr. Water. That is right, and I discuss that very report in my 
brief, I was duty bound to cover everything that I could find so that 
you will know what you are doing, because you have a tremendous duty 
here. You have a controversial problem, and you are duty bound 
and should know everything you can get. I went to the extent of 
putting this before you. 

As I said yesterday, I know you will read it because you have a 
tremendous problem to face here. So I have done that. 

Mr. Avery. Mr. Chairman, while we are digressing slightly on the 
horse-and-buggy age, I would like to make one observation. To show 
you how fast communications are that we have, I received a telephone 
call while we were in session yesterday afternoon from my district, 
taking exception to the questions that I was putting to the witnesses 
before this committee. 

Mr. Water. That works fast, doesn’t it? 

Mr. Avery. Back in 1915, was it customary for Supreme Court 
Justices to testify before congressional committees ? 

Mr. Water. I do not believe so, but Judge Brandeis, before he 
became a Supreme Court Justice—— 

Mr. Avery. It wasa little misleading. 

Mr. Water. In 1915 Justice Brandeis appeared before a congres- 
sional committee on the subject of evolution of trading. He appeared 
before the House Committee on Interstate and Foreign Commerce, 
before this committee. 

Mr. Avery. That is what I am reading. 

Mr. Water. That is where I got the statement from. 

Mr. DotiinGer. He was not a judge then ? 

Mr. Water. No; he was not then a judge. 

Mr. Avery. That puts a completely different context on it. 

Mr. Areer. Did you say Justice Brandeis? 

Mr. Water. Yes; I say on page 191 at the end of the paragraph. 

Mr. Areer. Was hea Justice then ? 

Mr. Water. No. 

Mr. Arcer. Then you did not quote him properly, did you? That 
is misleading to us. 

Mr. DottrNncrr. He can quote him as a Justice because he was. 

Mr. Arcer. At that time he was not a Justice. 

Mr. Wattace. No; he was not at that time. He appeared before 
the Interstate and Foreign Commerce Committee. 

Mr. Avery. That was the purpose of my inquiry. 

Mr. Watxer. In the case of Justice Holmes, and I ask you to please 
go to page 192, he was a Justice of couse where he came from in the 
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Supreme Court and of course he was a Justice in the Supreme Court 
of the United States, and he too equally says this. You have heard it 
quoted so many times, but only because it serves my immediate pur- 
pose I am requoting it: 

I cannot believe that in the long run the public will profit by this Court per- 
mitting knaves— 
and I think the title should be “masters of deceit” — 
knaves to cut reasonable prices for some ulterior purpose of their own and thus 
impair if not to destroy the production and sale of articles which it is assumed 
it is desirable that the public should be able to get. 

Justice Holmes said that way back and it is true today. The market 
place gives it to you on a silver platter. 

Mr. Dotirneger. Can I ask you a question at this point? 

Mr. Watxer. Sure. 

Mr. Dotiincer. The judges were trying to uphold the law in exist- 
ence; is that not so? 

Mr. Water. That is right. 

Mr. Dotiincer. They were not primarily indicating that the law 
was good or bad. The law was established. 

Mr. Water. That is right. 

Mr. Do.uincer. It was the position that the judge had to take. 

Mr. Wauter. That is right. 

Mr. Dotiineer. That, since we had a law, good or bad, if it was 
constitutional, it was his duty to uphold the law. 

Mr. Watter. That is right. 

Mr. Dotirneer. It does not necessarily follow that if there had been 
no law, that the judge would have agreed with the necessity for fair 
trade. 

Mr. Water. Because it respected congressional enactments, legis- 
lative enactments. 

Mr. Dotirncer. I know that, but you are trying to give us in your 
testimony that the judges believed that we needed fair-trade legisla- 
tion. Now, that may be so, but the decisions that you quote from and 
the thinking that you give us are only indicative of the fact that, be- 
cause they were judges, they said that there was a law, good, bad, or 
indifferent, and it was their duty to uphold it and the public had to be 
protected because of the law. 

Mr. Water. That is right. 

Mr. Dotiineer. Now, we do not know, of our own knowledge, and 
there is nothing in the record to indicate, that that was the private 
thinking of the judges if there had been no law in existence. They 
might have disagreed. 

Mr. Water. I could not say that. 

Mr. Dotiincer. Nobody can. 

Mr. Water. No one could. 

Mr. Dotirncer. I want the record to show that. 

Mr. Moss. May I at this point make a little observation? I have 
great respect for judges’ ability to interpret the law. I have little 
respect for their information or their background as merchants, and 
I think that we have two questions here with which we are concerned. 
One is as to the attitude of the judges on the basic principle that we 
are using here in proposing to enact this law to extend in effect Fed- 
eral control. 
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Mr. Watter. That is right. 

Mr. Moss. Whether it is desirable, from the standpoint of the 
economy, I think, is best tested by the people who engage in com- 
merce, rather than those who practice law. 

Mr. Water. Correct. 

Mr. Moss. I think we have a far richer source of background, and 
sounder evaluation. With all respect to the abilities of Judge 
Gwynne, I find his conclusions not at all persuasive, because, from 
personal experience, I think I could build a pretty strong case con- 
tradicting him. He may have made the most ee study 
ever undertaken, but, at best, he only then applies his knowledge to 
evaluate the facts as he sees them, and, if we are going to evaluate the 
report, the only way we can do it is to look at the material accumu- 
lated and apply our own backgrounds, our own knowledge. 

Mr. Dotutncer. May I further comment on that ? 

I agree with you, Mr. Moss. 

I do not question that at all, but I think it is our committee’s duty 
to decide for ourselves whether we need legislation or not of this type. 

Mr. Water. Correct. 

Mr. Doturneger. And the decisions of the courts have no bearing 
upon the issues before us, because I think all of us agree, whether we 
agree with fair-trade legislation or not, if the Congress passes fair- 
trade legislation, all of us have to respect that law, whether we are in 
accord or not, and our only purpose here is to try to get the experience 
of people as to whether or not this will help the economy or, if it will 
not, whether it will help the consumer and the little fellow and whether 
the legislation is good for the public, generally, not whether the 
courts agree or disagree with us, because we are trying now to enact 
new legislation. 

Mr. Water. That is right, Mr. Dollinger. That is why I am say- 
ing to you that all of our trouble, the reason why we are here, is be- 
cause courts did not agree with you. So, we come back to show 
you 

Mr. Dotiincer. Now you are trying to convince us, and maybe you 
are doing a good job, and I am not trying to pass upon that, that we 
need legislation, and you are trying to point out that it will help the 
consumer and it will help the small-business fellow. But I think what 
the courts have ruled with respect to the legislation is really un- 
oo Basically, the important this is: Do we need new legis- 
ation ! 

Mr. Water. That is right; that is correct. You are absolutely 
correct, and to that end I am going to try to address myself, and I am 
not going to read any more. 

Mr. Dotiincer. We are not trying to limit you. 

Mr. Water. I am not going to read any more court decisions. As 
a lawyer, I am imbured with them, and that is what backs me up, and 
then, sometimes, they say one thing tomorrow and change their mind 
the next day and I am out of the law business. That, I guess, Mr. 
Dollinger, you will probably appreciate more. 

Mr. Auger. Mr. Waller, can we go to the bill just a moment? 

Mr. Watter. Sure enough. 

Mr. Areer. This will help me to get back on course. We have 
strayed away. I did want to ask you this question: How do you feel 
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about section 9 of the bill? You made statements yesterday about 
competition, in which I asked you if vertical price fixing would not 
end up, necessarily and practically, with horizontal price fixing since 
the price would emanate from above and would be fixed, though per- 
missive, on those merchants. While they could not get together at 
the retail level, necessarily, there is horizontal price fixing, inasmuch 
as they have got to sell at the same price. Now, with those thoughts 
in mind, and I certainly can be wrong in this construction of it, what 
do you think about section 9 of the Harris bill ? 

Mr. Water. I believe that section 9 of the Harris bill, as it is 
completely there, has a tendency to in some respects only countermand 
some phases of section 5. 

Mr. Areer. Is that right? 

Mr. Water. That is right. 

Mr. Auger. Would you disagree with it, then, in section 9? 

Mr. Water. No; I do not disagree with the basic features of it to 
this extent. 

Mr. Auger. What are tht conflicts, then ? 

Mr. Watter. The conflicts are these. In section 5, lines 15 to 19, 
inclusive, of the bill, if you have the bill before you—if not, F will 
read it to you—on page 5 it reads as follows and that is what you 
provide in this bill : 

He may so establish such resale prices for his distributors even though he 
sells in competition with them so long as he sells at the applicable prices he 
has established for his distributors making comparable salex 

That is what you say he can do under this provision. Then in 
section 9, at the end of the section on page 9, beginning right at the 
beginning, it says that: 

Nothing contained in this subsection shall include such things— 
agreements between retailers, between wholesalers, and between per- 
sons, firms, or corporations in competition with each other. 

You see, Mr. Alger, that very word, that line, contradicts what 
you say it could do. For that reason, Congressman Friedel in H. R. 
11216 has rewritten 9 and has corrected it. 

It is for that reason, I believe, Congressman Friedel, who noticed 
it—maybe his legislative assistant noticed it 

Mr. Dottincer. Will you read that, please? 

Mr. Water. That has the same principle, but stated differently. 
Section 9 in H. R. 11216, gentlemen, reads as follows: 

Nothing contained in this subsection shall permit two or more proprietors or 
two or more distributors to take joint action in establishing resale prices for 
competing commodities sold under different trademarks or trade names. 

Mr. Dotrincer. What does that mean, in plain English? 

Mr. Wattrr. In plain English, it means that a proprietor of a 
trademarked item can sell it through the wholesaler to the retailer. 

Mr. DotiiNcer. Doesn’t it mean something else? Doesn’t it mean 
two or more people can get together and fix prices? 

Mr. Watter. No, no. 

Mr. Dotiincer. And nevertheless we are permitting these two or 
more people to get together and by a combine fix the price? 

Mr. Watrxr. No, it. says “nothing contained in this subsection shall 
permit.” You say it is not permitted. Oh no, no, you say just the 
opposite. Yousay no, it shall not be permitted. 
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Mr. Atcrr. That is, on one piece of merchandise. 

Mr, Water. Yes, one item. 

Mr. Arcer. One difference is in the Harris bill; under the first part 
of section 9 you are talking about one. In the latter part you are 
talking about “commodities,” plural. 

Mr. Water. A proprietor may have more than 1 branded item, 
Mr. Alger, and it is only that proprietor’s items or item that is in- 
volved. Where it involves 2 different trademarks of 2 different pro- 
prietors, that is horizontal price fixing, Mr. Alger. 

That we do not want because that 

Mr. Acer. You disapprove of that? 

Mr. Wauter. I disapprove of horizontal price fixing by all means, 
because I think that horizontal price fixing, which is created by 
agreements among groups that control a certain commodity, is 
monopoly. 

Mr. Arcer. Not at the resale level. 

Mr. Water. Not at the resale level ; that is correct. 

Mr. Arerr. Wouldn’t that be like the dealers getting together ; say, 
the hardware dealers getting together ? 

Mr. Water. Thatisright. They cannot do that. 

Mr. Arerr. Suppose they all get the same shovel from the manufac- 
turer who under fair trade selects the same price? 

Mr. Water. They have nothing to do with it. Don’t charge them 
with the conspiracy because they have nothing to do with it. 

Mr. Acer. It is no conspiracy at all. 

Mr. WAtxER. It is a conspiracy if they get together. 

Mr. Acer. Isn’t the net effect horizontal pricing? 

Mr. Water. The net effect may be what you say it is. 

Mr. Acer. It is a price similarity but not collusion in selling. 

Mr. Water. That is right. 

Mr. Acer. The collusion is up here at the manufacturer’s level. 

Mr. Water. No, it is not. He has not colluded with anyone. He 
said, “This is my product. You want to sell it, go ahead, but maintain 
my price, because if you do not, you are hurting my property, my 
good will, my reputation.” 

He hasa right. You are giving him a proprietor’s right. 

Mr. Axcer. In the meantime, I might as a manufacturer make that 
same product, take the trade name off it, give it to somebody to sell at 
a lesser price. 

Mr. Water. But, Mr. Alger, we are not dealing with unbranded 
merchandise. We are dealing with trademarked merchandise only. 

Mr. Arcer. Don’t forget you and I are talking about preserving 
competition. 

Mr. Water. That is right. 

Mr. Atcer. And we are also dealing with smart business people. 
This country is built on smart business brains and they know how to 
get around the law. 

Mr. Water. Oh, yes. 

Mr. Acer. They have staffs of attorneys to help them do this. 

Couldn’t they have the same product without the trade name and 
have somebody else distribute it, like Sears? 

Mr. Water. Isn’t that desirable? Isn’t that what I am trying 
to tell you all the time? 
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Mr. Arcer. Doesn’t that disprove the basic premise of the bill ? 

Mr. Water. No; it does not. It preserves competition. It makes 
available to the consumer products of probably equal quality. 

As Mr. Hubbell said, we do not do that, but let's say some are smart 
enough and dodothat. What have you got? 

You have helped to create competition against that product. 

Mr. Arcer. Haven’t you worked against the trademarked products? 
— Water. Yes; in order to preserve competition we had to do 
that. 

You want competition ; I want competition. 

Mr. Arerr. Is that competition or discrimination ? 

Mr. Water. No, no, it is competition. It is clear, honest competi- 
tion, against the trademarked item in order to get that manufacturer 
to come down to the lowest competitive price. 

That is what you want. That is helpful, that is desirable, Mr. 
Alger, fair competition. 

Mr. Aterr. Let me ask you this, Mr. Waller. Supposing that you 
have a trademark, a fair trade item that is elected by the manufac- 
turer to put in the fair trade price control and maybe it is a dollar 
item, but they agree that the resale price of this item is to be 75 
cents. 

Mr. Water. All right. 

aa Atcer. They just all agree to that 75 cents. He says, “Stick to 
that.’ 

Mr. Water. Who all agrees? 

Mr. Acer. I mean he tells the dealers. 

Mr. Water. All right. 

Mr. Auger. He sets a minimum price on this. 

Mr. Water. Under fair trade? 

Mr. Arcer. A minimum price, so the dealer puts on this item $1 and 
crosses it out and writes 75 cents. 

Mr. Water. He does that at his own peril. How many customers 
do you think will come to him when they know they can get it for 75 
cents everywhere else legally ? 

Mr. Arcer. That does not conflict with this bill in any way; does it? 

Mr. Wattrr. That has nothing to do with this bill. _ 

This bill encourages that. It encourages competition in prices, 
whether branded or unbranded. 

Mr. Arcrr. This is competition in hoodwinking the public. If you 
ran through your merchandise and raised everything’s price, then cut 
them and showed a lower price and that lower price was the fair 
trade price, I do not know who you are kidding. 

Mr. Water. Mr. Alger, he won’t be there 1 week. 

Mr. Do.tincer. May I break in at this point? I asked you the 
question before whether or not this bill permitted collusion and you 
said, “To the contrary, it does not.” 

I am trying to read this thing and maybe you can make sense out 
of it. 

I am having a little difficulty. On page 9 of the Harris bill in the 
last 2 lines 





Mr. Water. What page? 
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Mr. Dottineer. Page 9, in line 10 it says, “and no such cooperation 
shall constitute an unreasonable or unlawful contract or combination 
in restraint of trade.” 

Mr. Water. I am familiar with that because the Department of 
Justice in their report of which I have a copy raises that point. I 
differ with them. 

Mr. Dottincer. I am talking about the bill. 

Mr. Water. Yes. Here is the purpose of this. Let me give you 
the purpose of it. It is also pened, upon experience in the enforce- 
ment of fair trade, because the Department of Justice if I were a 
dealer and you were a manufacturer and I wrote you a letter and 
two other druggists—I am talking about druggists—wrote letters to 
the manufacturer and said, “Here, Mr. Dollinger, your toothpaste is 
being cut. You are asking me to sell it for 79 cents but Alger in 
Texas sells it for 49 cents. Why don’t you do something? If you do 
not, I am going to rescind my contract with you and I am going to 
have to sell it in order to meet competition.” 

The Department of Justice said that is collusion. The Department 
of Justice says that. 

Mr. Doturncer. That is your interpretation of this. 

Mr. Watter. That is what they say. I say no. 

Mr. Dotirncer. Is it possible that they could be right? If this 
became law and we went into the courts and there was a question of 
collusion they would say well, the bill gives them the right to do that, 
we would be parties to permitting a collusive act. 

Mr. Water. Mr. Dollinger, the words say cooperate. It does not 
say collusion. It does not say do not cooperate. 

r. Dottrncer. That is why I raise that question, because it rang 
a strange bell in my mind and I had to get your opinion. 

Mr. Water. I am glad you did because we gave it a lot of consid- 
eration. And please remember this bill was not drawn by me. 

Mr. Dotiineer. In other words, for the record you are indicating 
that there is never an intent at all. 

Mr. Watter. Never. 

Mr. Douurneer. For this bill to permit any sort of a collusive act. 

Mr. Water. Any collusion or any boycotts or anything more than 
to help the proprietor. 

Mr. Doturncer. You can ignore that you know and still say never- 
theless it is so, but at least I wanted to know what your interpreta- 
tion is. 

Mr. Water. The court may say that you were wrong entirely, that 
all of us were wrong. 

Mr. Douuincer. They have said it before. 

Mr. Water. Yes; they have said it before. 

That I cannot help, but our intention, the intention of the sponsor 
of this bill, is to maintain competition free and open and fair. 

That is the purpose of this bill. 

Now can I go on to one more point? 

Mr. Acer. One other question. Would the resale price under this 
bill pertain also to post exchanges? 

Mr. Watter. Yes, it pertains to everybody. If you please, let me 
read to you this bill which is a very important measure and a very 
important provision, and that is section 9. That appears on page 7. 
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It starts with 15. Let me first stress to you, Mr. Alger, and to every- 
body on this committee, let me stress this to you please. 

This bill is permissive. That is the first thing you must understand. 
No manufacturer need go on fair trade. You are not imposing fair 
trade. You are not providing any penalties if he does not. But you 
say if he does, this is what he must do. 

He must do it in this manner, he must do it in this manner, and 
whether he does it or not, Mr. Alger, a court of law, a court of equity 
will have to decide, because he has to come into court with clean hands. 
He has to come into court and substantiate his position whether or not 
he gave actual notice, whether or not his product is in fair competition 
with other products. 

All of this must be proven. Then you go further in this bill and say 
to the fellow who wants to go fair trade, “Here, it shall be a defense. 
If you are sued, Mr. Alger, you have these defenses. It shall be a de- 
fense to an alleged violation of paragraph 5 for a defendant to sustain 
the burden of proving that merchandise has been advertised, offered 
for sale or sold by him in the following cases.” 

Closing out stocks, he has some stocks and you want to close them out 
and give up the selling of that. 

You do not like fair trade. You say, “I do not want to sell your 
product.” 

“You go fair trade, I don’t want it.” You have a right to sell it out 
without any violation of this act. 

The next item: (b) When the merchandise is damaged or defaced ; 
(c) when the merchandise is advertised, offered for sale, or sold by 
an oilicer acting under the orders of any court, he can sell that out; (d) 
in the sale of any quantity of the aca aae acquired prior to actual 
notice. You may have had thousands of dollars worth of inventory 
prior to the enactment of this act and prior to notice. 

The manufacturer did not give you proper notice. You can sell that 
at any price you want to. Then I want to direct your attention to this: 

(d) In resales to charitable institutions or Government agencies which require 
the merchandise not for resale but for the consuming public— 
In other words, they cannot sell the consuming public 

Mr. Aucer. Wait a minute, anybody in the post exchanges of course 
would be the consuming public, but that is why it would not apply to 

osts. 
' Mr. Watter. That is right. 

Mr. Acer. That is your answer as to why it would not apply to 
military posts. 

Mr. Water. That is right, but if for instance this committee bought 
pitchers 

Mr. Doriincer. Mr. Waller, may I inject we got the answer yester- 
day from the gentleman representing Simmons Mattress. He says he 
wouldn’t sell to post exchanges because they would cut the prices. 

Mr. Water. That is his way of doing that. 

Mr. Dotirncer. Wouldn’t that be the situation of all the other manu- 
facturers ? 

Mr. Water. No, there are a lot of manufacturers that sell to post 
exchanges, particularly in our line, drugs and toilet articles and stuff 
like that, but we say to you, Congressman, don’t let them be in com- 
petition with the taxpayer. 
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We have to pay taxes to maintain this Government. Don’t create a 
competitive force that will put us out of business or make no profit. 

r. Dottincer. You do not expect a GI who gets $70 a month to 
be able to pay regular prices. 

Mr. WALLER. Fes ought to appropriate more money for the GI’s. 

Mr. Dotirincer. I agree with you. 

Mr. Water. Just like Father McCullen, when he appeared here, I 
asked him when we walked out, I said, “Father, your presentation was 
ideal. I wish we could have that. What would you recommend in 
lieu of what we got here?” 

He says, “Provide more money to the Department of Justice and the 
Federal Trade Commission so they can enforce the laws as they are on 
the books.” 

I said, “But we have not got any more money. We are already 
$10 billion behind in this budget, or close to that, if we continue to 
give to Europe what we have given them.” 

So he says, “Well, that is it.” I said, “Then you are not giving me 
a remedy.” 

Mr. Areer. Mr. Waller, do you think that if the present laws were 
enforced, that this law would not be needed ? 

Mr. Water. Correct, Mr. Alger. I say to you, and I say it most 
emphatically, if the Federal Trade Commission discarded its tradi- 
tional ideas and came back to the realities of the market and enforced 
what you told them they should enforce, what should they enforce? 
Section 1 says that: 


Practices in the market place which are deceptive . 


That is what you said in 1914. They do not do it. Why? I can 
give you an idea. They have not got enough money to do it. They 
enforce those things which they can. 

They enforce the labeling provisions, they enforce some other things, 
innocuous things. 

Mr. Doriincer. Mr. Waller, doesn’t this bill 10527 make provision 
for Federal Trade to enforce the provisions? 

Mr. Water. No, sir, it does not do that, for the simple reason that 
experience has shown us they are not enforcing—that they have not got 
the money. 

Mr. Atcer. I would like to make the point to the committee mem- 
bers that the present law is not fully enforced, and if that is so, how 
much good we can do by writing another bill if existing laws are not 
being enforced. 

Mr. Water. Yes, to give it to the Federal Trade Commission to 
enforce. 

Mr. Atcer. It may be that underneath it all this is one of the prob- 
lems we are dealing with without so recognizing it. We are calling 
it need for new legislation where maybe present law is not being 
enforced. 

Mr. Water. It is not being enforced. 

Mr. Dortirncer. One more question, Mr. Waller, before you make 
that statement. 

If this bill provides for going into court in all such violations, and 
you and I as lawyers know that the courts are overcrowded now and 
that they have not sufficient judges, wouldn’t we then have to provide 
for additional judges? 
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Mr. Water. I doubt it. 

Mr. Do.tiincer. And more money ¢ 

Mr. Waturr. I doubt it for this reason, Mr. Dollinger. Because if 
we can get one solid favorable opinion from the district court and 
from the appellate court, all other courts, all other suits will follow, 
because it is uniform. What is the reason now ? 

Now we don’t get uniform enforcement. 

Mr. Dotiincer. I disagree with you because in the State of New 
York under the fair trade you and I know how many people try to 
evade the law and how many cases there are in the courts, so that 
disproves that theory. There are always people who think they are 
smarter than the next one and they can do something the other fellow 
cannot do. 

Mr. Water. That is right. 

Mr. Douurnerr. That is what makes a lawsuit and that is why the 
courts are so busy. 

Mr. Wauter. And that is why we have got so many lawyers, too. 

But again I say to you as I said yesterday: If you can sit here in 
your wisdom and prepare a law that will cover all of those things, 
you will be greater than the greatest lawgivers we have ever had in 
our time. 

Mr. Dotiincer. That would put us out of business. 

Mr. Water. Yes; it sure would, because all the good laws will be 
enacted with this legislature and you might as well have a rest and 
maybe you are entitled to a rest. 

Now I am going to cover only one more item and then I will submit 
myself to you for questioning. 

I think it is important. I think that you are entitled to that discus- 
sion, and it is that discussion which deals with the consumer. I think 
that I have covered it slightly. In the testimony before this commit- 
tee in 1952 there was a survey made by the American Fair Trade 
Council which indicated to this committee that the consumer was 
polled and the consumer wanted the manufacturer to set the resale 
price, not the chiseler, who is not interested in the product at all, or is 
using it only as bait. 

Who sets the price? The discount house wants to set the price. 
They have no interest in the product, only for what they can use it. 
Well, let me show you again, Mr. Alger, coming back a little bit more 
to our times, Great Britain has had fair trade since 1890, and let me 
show you what their experience was, based upon their investigations 
with reference tothe consumer, It is all in here. 

Mr. Arcer. You be sure and remember that they have gone through 
the full socialistic experiment. Now as to how that applies 

Mr. Watter. It applies effectively. 

Mr. Dor1iincer. When you mention Great Britain, will you also 
comment upon Canada and give us the experience there ? 

Mr. Watter. Yes. They went against it. They found that their 
system is not desirable to have that. 

Mr. Dortincrer. And someone went further and said he hopes 
America would not follow suit because he fears for the little-business 
man if we have fair trade. 

Mr. Water. That is right, and yet in 27 years of experience we 
found it different here in the United States when 45 State legislatures 
enacted State fair trade acts. 
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Mr. Doriineerr. That is right, excepting that Canada is closer to 
us, at least geographically, than Great Britain is. 

. Watter. Yes, but nevertheless their experience—and the only 
thing that I want to bring out to you in that respect is that portion 
which appears on page 83 of my extended statement to page 85. — 

The entire statement of the investigation, gentlemen, appears in 
this opus, and it runs for about 10 pages, or so, because I have given 
you the entire results. But the only thing I want to give you at this 
particular moment is the concern that you may have like they had 
with reference to the consumer, the effect of resale prices on the con- 
sumer, and here is what they said in their conclusions: 


In arriving at our conclusions— 


after having hearings far longer than you had, their hearings lasted 
for months, and they said this: 

In arriving at our conclusions we have drawn a distinction between the 
fixation and maintenance of resale prices by individual manufacturers and 
the collective administration of resale price maintenance schemes. 

Mr. Arcer. Is this Britain you are speaking of ? 

Mr. Water. Great Britain; yes. 

Mr. Arcer. What year? 

Mr. Watter. 1956 is when they reenacted a new law different than 
what they had. They had the kind of a law, Mr. Alger, that per- 
mitted resale price fixing by the manufacturer, and any infidel who 
did not maintain the price, there were sanctions created against him 
in all of the distributors, so he was cut off from all distributors. 

He had to be a good boy or he had to get out of business. That the 
Parliament said : “We are going to change.” What did they change? 
‘They changed it to the provisions as is provided in 

Mr. Arerr. Mr. Waller, you absolutely alienate me unless you tell 
me where that is in relation to their complete Socialist experiment. 
We are not a Socialist government and Britain went Socialist. Are 
you giving us some dicta that came out of their Socialist experiment 
and expect us to interpret it to our type of society and enterprise? 

Mr. Water. No; I am giving you the experiences they have had 
with resale price maintenance. I do not know whether it was social- 
istic at that time. 

Mr. Aucer. Mr. Waller, I am simply warning you because some of 
us who live in this arena of legislation are aware of what Britain 
did. We have been close to what Britain did over the years, and they 
went the Socialist route. I do not think we can take their experience 
unless we clearly label what it is. 

Mr. Wauter. I am informed now, Mr. Alger, that that was passed 
by a Conservative Parliament. 

Mr. Acer. You see, this is something we are going to have to 
establish. 

Mr. Watter. Yes. I did not know that. I presumed it was a 
free government, that it was a government by the people. 

Mr. Acer. Some of us will not take Great Britain’s experiments, 
no matter how wise the language. This would be a terrific study just 
to determine what we can learn from them. 

Mr. Wa ter. It is, but the only thing that I am trying to bring to 
you is their reaction to the consumer’s problem, and they have ques- 
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tioned the consumers, and these consumers definitely said that we 
would rather have the manufacturer set the price, the resale price as 
far as we are concerned, and they took that into consideration in 
passing this new act in 1956, which was similar in some respects to 
the present act. 

And in that act also it is provided that the retailer could help his 
manufacturer. 

Mr. Doxircer. And can you tell us now why Canada did away 
with fair trade? Did the ile a poll ? 

Mr. Water. I do not believe there is, to my knowledge, at least, 
Mr. Dollinger, as extensive an investigation as this. There they 
merely decided not to have it or to repeal it when they did have it, 
because they did have it. 

Mr. Doxurncer. Mr. Alger said that you were giving us a situation 
of Great Britain and which in his opinion is a socialistic state. 

Mr. Water. It happened to be a conservative state as I found out. 

Mr. Moss. On that point you indicated it was enacted originally 
in Britain in 1890. 

Mr. Water. In 1890. 

Mr. Moss. I would suggest that in 1890 Britain was a long way 
from a Socialist government. 

Mr. Watter. That is right. 

Mr. DotiincerR. We are not going back to the horse-and-buggy 
days, are we? 

Mr. Water. No, sir. 

Mr. Dotiincer. She became a Socialist government after World 
War II. 

Mr. Watter. I believe so. 

Mr. Dotiincer. Proceed, Mr. Waller. 

Mr. Watter. I would like to bring my statement to a close, or 
nearly to a close, at any rate, and I want to direct your attention to 
one page, page 67 in my brief or extended brief. That is a reprint 
of an article which appeared in the Chicago Daily News, March 11, 
1958. It is on page 67, and the title is “Congress May Act” it says. 
Sylvia Porter is writing it, who I believe is an unbiased person. She 
does not represent the NARD or anybody else who appeared before 
here. The title is, “Congress May Act—Small Business Fading Out 
in an Era of Giantism,” and she goes on to say, “Failures and mergers 
increase as new formations drop,” and she points out some of the 
things that she thinks ought to be done. She does not say anything 
about fair trade, but she does point out the condition and the problem 
as she sees it, and what struck me quite forcibly, it says here: 

Plenty of proposals have been made. Oh, there was plenty of talk, there were 
lots of proposals, premises, speeches, pledges, hearings, tidbits of assistance, 
but when you ask what important and practical moves were made, the answer 
must be nothing significant was done. 

The Federal Trade Commission is interested in small business. 
Everybody is bleeding for small business, but nobody does anything 
about it. 

The Federal Trade Commission, who is charged with the enforce- 
ment—if Commissioner Gwynne said this bill is no good, or some of 
the provisions are no good, why didn’t that agency come up with 
something that is good? Let them correct it. 
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All right, I do not know how to put it into words. Congressman 
Harris maybe does not know how to put it in words. He did the best 
he knew how. They know better. Let them come to you and say what 
is better. But they say, “We are since 1917 traditionally against 
resale maintenance, period.” “Go and choke yourself with it. We are 
against it.” Why? Because they say it is not good for competition. 
The market place shows the contrary. Twenty-seven years of fair 
trade show to the contrary. 

Little-business people, big-business people, small retailers come to 
= and say, “We think this is good for us.” No, we are imbeciles. 

e do not know what is good for us, but the Federal Trade Commis- 
sion does. 

But it does nothing about it. The Department of Justice is charged 
with the enforcement of the antitrust laws. What did they do? They 
indicted an aluminum company. What has that got to do with the 
little retailer who cannot meet competition every day? I donot know. 
But it is an antitrust action. 

The Federal Trade Commission goes to work and will take 15 
years, Mr. Dollinger, to try to get the liver out of Carter’s Little Liver 

ills. 

For 15 years they have been trying to get the liver out of Carter’s 
Little Liver Pills and they have not succeeded yet. They have spent 
a half million dollars and Carter’s Little Liver Pills maybe spent 
twice or three times as much. 

Mr. Dotirncer. That has nothing to do with fair trade. 

Mr. Water. No, but I am trying to show you this. You have 
been impressed, Mr. Dollinger, and the rest of the committee have 
been impressed by Commissioner Gwynne’s statement. 

Mr. Dotirnger. You don’t know whether we have or not. 

Mr. Watter. You have asked questions that indicate to me that you 
regard it very widely and I do, too, because he is a public servant. He 
gets paid from the taxpayers, and he comes in and says that it is no 

ood. 
Well, you would normally think that he is imbued with the 
desire—— 

Mr. Dotiincer. We plan to adjourn until 2 o’clock, but I didn’t 
want to let that statement go unchallenged. 

If we agreed with Commissioner Gwynne and the Federal Trade 
Commission, we would never have passed fair-trade legislation, 
because they always oppose us. 

This proves the point. 

Mr. Water. No, I didn’t mean youagree. You agree with nobody, 
at least that is what you have said. 

Mr. Dotiincer. We are interested in hearing what you have to say. 

Mr. Water. But you pointed to that statement and I am trying 
to show you wherein their attitude toward our problem, the Commis- 
sion’s attitude toward our problem, is not fulfilling their duty, in my 
opinion, at least, and the same with the Department of Justice. What 
did the Department of Justice do to the Great Atlantic & Pacific, 
the A.& P.? The A. & P. went out in one area and cut competition 
and ruined the entire area. They were indicted and they paid a 
$175,000 fine. That is the only case I know of since the Antitrust Act 
of 1890. Of course, I wasn’t born in 1890. 
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Mr. Avery. You will agree, Mr. Waller, there have been a lot of 
consent decrees since then. 

Mr. Warr. Some dissent decrees ? 

Mr. Avery. Consent decrees which have had the same effect. 

Mr. Water. Sure enough, but I mean in the field of retailing. 

Mr. Douiinerr. You are talking about fair trade in the Federal 
Trade Commission. 

Mr. Avery. He refers to antitrust. 

Mr. Dotiinerr. If you are thinking of the FTC not enforcing the 
law, we have had before our committee a lot of these concerns. Take 
slaughterhouses, they are under Agriculture and there aren’t the 
facilities to enforce the law. 

Mr. Watxer. I am in agreement. For that reason, we come to you 
and you say we won’t rely on the Federal Trade Commission. 

We won’t rely on the Department of Justice. We will ourselves 
regulate it, the industry itself will regulate the difficult problems. 

You know, Mr. Dollinger, when the Sherman Antitrust Act was 
enacted in 1890, people appeared before the Congress at that time and 
said that law is going to ruin business all over. It is going to kill the 
free economy, and the same thing is being said today about this bill. 

When the Federal Trade Commission Act was enacted, I read cer- 
tain parts of it where the opposition said, “Why, that will create a 
policeman over business. Business will die tomorrow,” and they said 
the same thing about the McGuire Act. They said the same thing 
about the Millard Tydings Act and they are coming to say the same 
thing now. 

Gentlemen, I think that I have given you all I had. I could sit here 
and talk for ourselves with you. I was maybe too effervescent in my 
statements, but only because my sincerity and my knowledge of the 
problem presented me with that situation. ; 

I want to tell you that I have the honest belief that this measure 
is a practical measure, a needed measure to correct the situations which 
have been ruled ineffective by several court decisions. 

Now I will gladly answer any questions that I can. 

Mr. Avery. I would like to ask Mr. Waller some questions after we 
come back. 

Mr. Dotirncer. The committee will adjourn until 2 o’clock, at which 
time you will be given the opportunity to answer questions, Mr. Waller. 

Mr. Water. Mr. Dollinger, I have a case coming up tomorrow 
which was continued and I have reservations to leave on a plane at 
5. Will it take much longer than about an hour or so? I will be glad 
if I have to—— 

Mr. Dotiincer. I only have a few questions to ask you and Mr. 
Alger wants to come back and he will have a few questions. 

Mr. Water. I will gladly come back. 

Mr. DotirneGer. We will try to meet promptly at 2 and give you the 
opportunity to get away. 

Mr. Water. Thank you, Mr. Dollinger. 

(Whereupon, at 12:05 p. m. the committee recessed to reconvene at 
2 p.m.) 
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AFTERNOON SESSION 


Mr. Dowiincer (presiding). The committee will please come to 
order. 
Mr. Waller, I think you had finished. 


STATEMENT OF HERMAN S. WALLER—Resumed 


Mr. Watter. I have finished and I am ready for your questioning. 

Mr. Doxuincer. Let me ask you one question to clarify the renee 
In your discussion the other day about provisions of the bill—10527— 
whether it exempted post exchanges, did you give the committee the 
answer that it did in this bill ? 

Mr. Water. No; it did not exempt post exchanges. It exempted 
governmental agencies and charitable institutions, and the reason for 
it, I said, is that post exchanges are in competition with taxpayers, 
as you will remember. 

Mr. Doxiincer. I wasn’t sure in my own mind and I didn’t know 
what the record indicated. 

Mr. Water. Yes; but I want the record to have that as an answer. 

Mr. Auger. No questions. I think we have covered the ground. 
I do not want to say this, Mr. Waller. Undoubtedly, I will have 
more as I study your statement, but I want you to know that I think 
you have done a fine job presenting your case and giving us answers, 
and I want to particularly compliment you for your patience and 
tolerance at the way we interrupted, particularly myself. 

Sometimes, if I don’t ask a question right then, I will have trouble 
remembering it, trying to listen to you and writing at the same time. 
Thank you for your courtesy. 

Mr. Douirneer. I have a couple of questions. Mr. Waller, there 
are some questions I would like to ask you. I don’t know whether 
you have made the statement or whether somebody else did, but the 
statement was made that the manufacturer has a proprietary right 
in his product; is that a correct statement? 

Mr. Watter. That is a correct statement. That is the preamble 
of the bill which recognizes that right. 

Mr. Dorurncer. Is that your interpretation or is that the judicial 
interpretation ¢ 

Mr. Watter. No; that is our interpretation. By ours, I mean 
the proponents. They present to you a reason why this bill should 
be enacted. 

Mr. DotirNcer. But as the law now stands, isn’t it a fact that a 
manufacturer, when he transfers his product to the public, loses that 
right, that proprietary right? 

Mr. Watter. No, sir. The Supreme Court of the United States 
held that he has a right in his good will, even though he transfers 
the product when it is attached to the good will. 

When the trademark is attached to the product 

Mr. Douirneer. Aren’t you familiar with the Doctor Miles case? 

Mr. Watter. Yes; Iam, sir. 

Mr. Dotiincer. The Court held there that the manufacturer hav- 
ing transferred legal title to his product to wholesalers is deemed 
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to have no right to deprive the public of whatever advantage may 
be derived from competition in subsequent traffic. 

Mr. Water. I am familiar with that case. That was the deci- 
sion of the Court in that case, and in that case Justice Holmes dis- 
sented, and since then there have been additional cases, and since then 
new laws have been enacted to recognize that. 

Mr. Dotirncer. In other words, in the Dr. Miles Co. case, Justice 
Holmes in his dissent took the position that the manufacturer has 
that right. 

Mr. Water. That is correct, sir. 

Mr. Doxirncer. And you contend, now, that there are many deci- 
sions subsequent to this which held to the contrary, that the manu- 
facturer retains his proprietary right? 

Mr. Watter. Yes; the Old Dearborn case says that specifically, 
and many State court cases in all the States that have been decided 
by the Supreme Court have held it on that basis, that this legislation 
gives them a right to follow through trademarks their property to 
the end to the consumer. 

Mr. Douiineer, It isn’t important for my question, whether or not 
that is so. I thought that the Miles case was the law with respect 
to that. 

Mr. Wauter. No longer. 

Mr. DoturNcer. It is your purpose in any event that the bill make 
that provision ? 

Mr. Water. That is correct. 

Mr. Do.irncer. That the purposes of the bill are to make certain 
that the manufacturer retains that proprietary right in the product 
after it has left his place of business ? 

Mr. Water. That is right. That is in addition to the rights given 
him by the decisions. 

This is a policy of the Congress to set up the basis for its enact- 
ment of this legislation if it finds it to be so. 

Mr. Doxtuincer. You made some reference this morning to the 
McKesson & Robbins case. 

Mr. Water. That is right, sir. 

Mr. Doturncer. Will you explain once again for the record the deci- 
sion in that case, what the court held ? 

Mr. Water. Yes, sir. McKesson & Robbins, Mr. Dollinger, as you 
know is a wholesaler. They have, in fact, 94 wholesalers throughout 
the country, wholesale houses that they control through their corpo- 
ration. 

McKesson & Robbins is also a manufacturer who manufactures 
certain identified merchandise. They distribute that nationally by 
advertisements and by dealer cooperation. 

The case came before the Supreme Court, and the Supreme Court 
had to decide, and I have the decision in here, had to decide whether 
or not McKesson & Robbins as a manufacturer was in fact a competi- 
tor with other wholesalers and, as such competitor, it could not main- 
tain a price to the extent whereby they will be in competition with 
other wholesalers. 

That. would be horizontal price fixing. The Court says in that 
event you can’t do it. You cannot be a manufacturer of a product, 
engage in the wholesale business, compete with the wholesalers and yet 
maintain fair trade, because that is horizontal price fixing. 
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Mr. Do.iincer. They were taking unfair advantage of compe- 
tition. 

Mr. Water. That is right, sir, and the same thing was held in the 
Eastman Kodak Co. case by the Federal Trade Commission. 

Mr. Douurncer. Do you think that was a fair decision by the Court ? 

Mr. Wauter. I do not. I do not think so because I agree with the 
dissent to this extent: That here they are trying to designate a mode 
of distribution which in my mind should not be decided by the Court. 
It should be decided by the proprietor of the trademark, which is 
more economical to distribute through wholesalers and through re- 
tailers or through wholesalers only or through retailers only in order 
to get to the consumer. 

Mr. Dotiincer. Now, as the law stands now, they cannot do that 
kind of business. 

Mr. Waiter. They cannot fair trade. 

Mr. Dotuincer. When I said “this kind of business,” I meant fair 
trade. 

Mr. Water. They cannot fair trade according to the decision 
of the Supreme Court. 

Mr. Dotirncer. Your association represents primarily retail drug- 
gists ¢ 

Mr. Water. That is all. 

Mr. Dotiincer. That is all you are interested in? 

Mr. Water. That is all I am interested in, sir. 

Mr. Douirncer. The provisions of 10527 do what? It makes ref- 
erence to fair trade on the manufacturer’s level right down to the 
retail level. 

Mr. Water. As well as on the retail level. 

Mr. DotirNncer. And the bill also provides, I think, to protect Mc- 
Kesson & Robbins from that adverse Saleies ; does it not ? 

Mr. Watter. Not to protect McKesson & Robbins. To protect us, 
the retailers, who have to deal with McKesson & Robbins. We are 
indirectly interested in their welfare. 

Mr. Doturncer. In doing that you are favoring 1 individual, 1 
firm that is in a different category than the average manufacturer, 
because you have a concern here that manufactures as well as being 
in direct competition. 

Mr. Water. That is correct, sir. 

Mr. Dotiincer. Would you people be in favor of 10527 if it con- 
tained all the provisions of the bill with the exception that it took 
out the McKesson & Robbins decision and put them in the same 
category with other wholesalers or manufacturers? 

Mr. Watter. Yes; we would. We would like to have it complete 
as much as we could have it complete, but if Congress thinks that 
that creates a restriction of competition among wholesalers that are 
also manufacturers 

Mr. DotxinGer. I donot know that. Iam only asking. 

Mr. Water. I say if Congress thinks that 

Mr. Dotircer. I want to see how far your organization wants 
to go. 

Mr. Water. We will go alone. 

Mr. Dotiinecer. I do not know whether your organization would 
be better protected with the McKesson & Robbins provision in or out. 
I do not know. 
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Mr. Wauuer. Yes, I certainly do. 

Mr. Dotiincer. The biggest problem your organization really has 
—when I speak of “your organization,” I mean the druggists that you 
represent—the most flagrant violation would be that loss-leader item, 
isn’t that a fact? 

Mr. Water. That is right, sir. 

Mr. Doiiineer. Would your organization or the druggists that 
you represent be satisfied if the Congress in its wisdom only passed 
legislation which eliminated loss leader ? 

Mr. Water. By this measure? 

Mr. Doxtutneer. That is right. 

Mr. Water. Yes, if you use this measure. 

Mr. Dottincer. What do you mean by this measure? I do not 
quite follow you. 

In other words, if the Congress said to you or to people that we 
cannot agree on fair-trade legislation, we do not. think that it serves 
the purpose. We want to protect you from cutthroat competition 
insofar as loss leaders are concerned. We would like to abolish loss 
leaders, period, not go any further. 

Mr. Water. Well, I would say that you have in mind no doubt 
a loss-leader bill or a loss-leader provision. 

Mr. Dotiincer. Don’t misunderstand my motive. I do not say 
that I am advocating one over the other. I am trying to take this 
thing piecemeal and see whether it is a package deal, whether it is 
1, whether it is 2, or whether it is 3, whether we have to combine them 
all together or whether the committee can say, “Well, we think that 
only one point is all we want to go into at this time.” 

Mr. Water. Our experience has been that loss-leader legislation, 
or 22 States that have it now, about 8 of them have been invalidated 
for the simple reason the courts were unable to decide what constitutes 
cost. Is it invoice, is it cost plus operation cost, or who can have a 
lower cost, so on that ground they invalidated the action. We believe 
that if you pass that, if you so chose to pass that, the same fate will 
follow it. It is for that reason. Then I do not know whether you 
were here, Mr. Dollinger, during the time of the McGuire act in the 
Senate. 

Mr. Dotxurncer. I was in the Congress, but not on this committee. 

Mr. Water. In the Senate Senator Douglas of Illinois, I believe, 
sponsored or suggested that type of legislation, and he said, “Let’s 
have a loss-leader bill allowing 6 percent for operation.” 

Mr. Dotirncer. When you say, Mr. Waller, that maybe we cannot 
pass legislation that would be effective, you may be right, but we have 
tried to pass fair-trade legislation to be effective and we have not been 
successful in that, either, so we cannot tell in the passage of legisla- 
tion what the courts are going to do. We can only try to follow the 
intent of the Congress in the passage of legislation. 

I am trying to find out in principle now generally, nothing else, in 
principle [ would like to know whether you people would be satisfied 
with a loss-leader bill alone without the provisions of fair trade. 

Mr. Watter. I would say “No.” 

Mr. Dotirncer. You would be of course satisfied if you could not 
get the whole package for the fair-trade bill without the assistance 
to the McKesson & Robbins situation ? 
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Mr. Watuer. Correct, sir. 

Mr. Douirncer. I have no further questions. 

Mr. Mack. Have you completed your testimony ? 

Mr. Watter. Yes, I did this morning, Mr. Mack, as much as I could 
ive. 
: Mr. Mack. On this loss-leader proposition, would it not be con- 
trolled in the same manner as the fair trade? 

Mr. Water. It would, probably. 

Mr. Mack. Wouldn’t you have the same problem of having to pass 
similar legislation to control the loss leaders? Where do we get the 
jurisdiction ? 

Mr. Water. Let me give you my experience with loss leaders. If 
you were to enact a loss-leader act, you would of necessity have to pro- 
vide an agency to enforce it like the States have, and it failed for that 
reason. 

Then it failed for the reason that the court was unable to adjudicate 
what constituted cost, whether it was invoice cost or cost of operation 
plus invoice cost, or whatever it may be. So experience, Mr. Mack, 
has shown us that it is not workable, and is very controversial, even 
more controversial than this measure on fair trade has been. 

Mr. Mack. Do you remember the questions that I asked Mr. Mac- 
Lachlan concerning interstate commerce? 

Mr. Water. I remember those questions and I believe I can an- 
swer them to your satisfaction. 

Mr. Mack. That is the reason I asked it, because I think that that 
would be important even if you were to pass loss-leader legislation. 

Mr. Wauier. That is right. It would be important in any piece 
of legislation that you pass, because you are Congress. You are Con- 
gress and you cover all of the States, the District of Columbia, and 
the Territories of the United States, and your prerogative, your right 
to do that, stems from the constitutional prerogative which gives Con- 
gress the right to regulate interstate commerce. 

That is all you can do and the courts have said so repeatedly. 

So now you ask me, and rightfully, how does this bill do it. I say 
to you that based upon previous decisions of the Supreme Court in- 
terpreting other legislation, interstate and foreign commerce legisla- 
tion, it said that Congress has the right to regulate commerce in be- 
tween States and local intrastate commerce when that local commerce 
affects the interstate commerce. 

When the local commerce is substantial, using that word again that 
Mr. Alger finds difficult and I do, too, to say which it is, I say when 
the local commerce is substantial, and it affects interstate commerce, 
the court has said you are right to regulate it there. That is the 
story, purely local commerce, purely commerce that exists in Illi- 
nois, for instance, you cannot regulate it. But if it becomes sub- 
stantial so that it affects interstate commerce, you can regulate it and 
you will by this bill. 

Mr. Mack. So this bill in your opinion would cover sales here in 
the District of Columbia. 

Mr. Water. That is right, sir, when they affect interstate com- 
merce. If they are purely local, you cannot do it. 

Mr. Mack. I wanted to ask you, do you think that this legislation 
would prohibit fair-trade items being sold in Army and Navy post 
exchanges? 
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Mr. Water. I have answered that question, Mr. Mack, and I will 
answer it again. It will. 

Mr. Mac. If we have it in the record, that is all right. 

Mr. Water. It will, Mr. Mack. It will affect it because they are 
in competition with taxpaying retailers, and they are selling to con- 
sumers, outside by the way of even GI’s, but they are in com petition. 

It will not affect sales to the Government agencies like this com- 
mittee, for instance, if they wanted to buy Shaffer pens or anybody 
else’s pens, or charitable organizations, Mr. Mack. They are exc luded 
from this bill because we found experience demands it, the market 
demands it. The people want it. The legislators have so said, and 
we permitted exemptions in the State fair trade acts in all the 45 
States. 

Mr. Mack. Did you cover the area of giving discounts to em- 
ployees? 

Mr. Water. That has been covered. There are several cases on 
that point. 

One is in Philadelphia, Pa., and of course one in New York. 

The courts deliberately held that that is a violation of the fair 
trade provisions in that particular State, because it tended to create 
an unfair method of competition. 

Mr. Mack. And I presume that you have also covered the 
certificates and the stamp systems ? 

Mr. Watter. I did not, but I am glad you brought it up, because 
I heard you bring it up before. 

Most States, almost al] States, have in their State act a pro- 
vision 

Mr. Mack. State fair-trade laws? 

Mr. Watter. State fair-trade laws have in their laws a provision 
which said that the giving away of anything of value shall be con- 
sidered a subterfuge and a violation of an existing fair-trade contract. 
Yet, Mr. Mack, some courts have held that giving a minute discount 
like trading stamps, which is a tenth of a cent with ev ery dime, that 
that in fact was a cash discount. It does not constitute a violation. 
In New York and Massachusetts they have held that you cannot do 
it because when are we going to quit? Is a single stamp O. K.? 
Is double stamps or quadruple stamps O. K.? When are we going to 
quit? 

So we have got to take it that the legislature intended by this state- 
ment that no subterfuges shall be used to mean that nothing of value 
can be given, whether it is a tenth of a cent or whether it is a dime 
on every quarter. 

Mr. Mack. Then in your opinion this would adversely affect the 
people who are in that business of i issuing stamps ? 

Mr. Wattrer. The people who are in the business of giving away 
stamps. 

Mr. Mack. The practice of issuing stamps for merchandise that 
is fair traded would not be acceptable. 

Mr. Waiter. Whether this bill will cover that ? 

Mr. Mack. Yes. 

Mr. Water. This bill says nothing about it. 

Mr. Mack. I understand that. 
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Mr. Water. We believe, if my memory serves me right, in one of 
my articles that I have written on giveaways, there is a Federal deci- 
sion by the Supreme Court which constituted—that stamps are in 
fact of material value, and they are so considered. 

It was a different case not involving fair trade. So I am hoping 
that when the time ever comes that the court will use its previous 
decision to give us this exemption or this protection, but if we cannot 
get it, Mr. Mack, it will just be one of those things where we cannot 
get all we would like to have, let’s put it that way. 

Mr. Mack. You have stated I think that this bill would have uni- 
versal application regardless of whether the States have passed fair- 
trade laws or not. 

Mr. Water. That is right. The purpose of this bill, Mr. Mack, 
is to restate your policy with reference to the McGuire Act. 

Mr. Mack. So it would not make any difference about the local 
fair-trade laws. As to how they would consider the stamp issue would 
be up to the courts in the respective States to decide that. 

Mr. Water. That is right, sir, and it would only make this differ- 
ence. As you know, some States may have a contract. This provides 
for actual notice. Where in the State the contract is effective, that 
will be the effective procedure. Like Virginia, a couple of weeks ago 
reenacted its State Fair Trade Act, Mr. Mack, it provides for con- 
tracts and actual notice. So it will be in line with your adoption of 
this measure. 

Mr. Mack. You have also stated that the manufacturer has a pro- 
prietary interest in his product, is that not correct ? 

Mr. Watuer. That is correct, sir. 

Mr. Mack. And that is based on his label on the merchandise. 

Mr. Water. No. 

Mr. Mack. Or his trademark. 

Mr. Wat er. It is based on the property right in the trademark 
and in his reputation which the Supreme Court of the United States 
in the old Dearborn case which came from Illinois to the Supreme 
Court here, they said that a proprietor of an article that is identified 
by a trademark, his interests rest with him until it reaches the con- 
sumer, because his reputation, his property right, and the good will 
of that trademark is his at all times. 

As a matter of fact, they have used this statement in the Illinois 
Supreme Court case. If he does not want to use the trademark of 
the manufacturer, let him scrub it off and sell it without it. He can 
do that if he wants to. 

Of course, he may run up against the defacement of trademarks, 
but that is another story, but that is the purpose of the act, and that 
is what you are trying to do here, to protect that property right 
against being abused, abused by retailers who seek that little edge of 
getting something lower, lower, lower. 

Mr. Mack. Now many products have union labels on them. 

Mr. Water. Yes. 

Mr. Mack. In addition to the trademark of the manufacturer’s 
product. Would the unions have a proprietary interest in this prod- 
uct because of their union label affecting their reputation, and 
wouldn’t they have just as much right to ask for retail price mainte- 
nance as the manufacturer ? 
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Mr. Water. I would say that I have not come across a single case 
that ever adjudicated that particular problem. 

Mr. Mack. What is your opinion on it ? 

Mr. Water. I would say no, because there is not a trademark 
covering property. Theirs is a trademark that I would say would 
cover service by some stretch of the imagination. I could not im- 
agine that that would ever come, but it may come. I could not say 
exactly. 

Mr. Mack. It is done to stimulate a demand for union-made prod- 
ucts and they want to hold the union-made products in the same 
area as the manufacturer wants to hold his trademark product, and 
it just occurred to me that it might be similar. 

Mr. Water. It may be the union people will come and say, “Look, 
in order for the manufacturer to maintain union wages and union 
standards, fair-labor standards that Congress has enacted,” they 
might say that a union label should be put on and this should be 
sold for a certain price in order to do this. That is why I am sur- 
prised that labor in 1952 was against this bill, because I thought 
that it was in their behalf. 

Mr. Mack. On that basis then you would think that they had 
proprietary interest in it? 

Mr. Waiter. It might be. I would say no, and that is giving you 
my own reaction. As I say, I have no basis of experience for that, 
but sometimes they may come and claim that. All kinds of groups 
have come and claimed everything like we are claiming now. 

Mr. Mack. Mr. Avery. 

Mr. Avery. Thank you, Mr. Chairman. 

Did we have an agreement between Mr. Waller and ourselves that 
we were going to release you about 3 o’clock ? 

Mr. Water. 3 to 3:30. I have got to catch a plane, but I am at 
your service, Mr. Avery. 

Mr. Avery. I think my questions can be terminated before that 
time. You were present in the room, were you not, Mr. Waller, 
when Judge Gwynne testified ? 

Mr. Watter. I sure was. 

Mr. Avery. I believe you have heard him respond to one of my 
questions or one of the other members of the committee, because of 
the language of the bill on page 3, subsection (2) of section 5 starting 
basically on line 12 and from there on down to the end of that sub- 
section (2), because of the language there that this bill, even though 
it were passed, would not be applicable in any States unless such 
States as had fair-trade laws now or were to pass such laws. Do 
you agree with Judge Gwynne? 

Mr. Water. [am in absolute disagreement with him. 

Mr. Avery. You are in disagreement ? 

Mr. Water. Disagreement. I do not agree with him, and he 
himself said so in disagreement to his own statement when he said, 
and the Department of Justice in its statement to you said that 
apparently this bill does this: It reenacts section 2 which was in the 
McGuire Act and it adds additional provisions in section 5. He said 
that. Why he said differently in the oral testimony or when you 
asked him that question, I will never know. 
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Mr. Avery. You are not willing to concede there is any doubt 
about it, even ? 

Mr. Watuer. There is no question about it. 

Mr. Avery. You are that sure? 

Mr. Water. I am that sure because, Mr. Avery, the language = 
cifically says that, unless we are speaking in different languages. But 
this language says that. It says this section—I will get the exact 
words for you, Mr. Avery. 

Mr. Avery. Yes, I am looking right at them. 

Mr. Water. “Nothing contained in this act or in any of the anti- 
trust acts shall render unlawful,” in other words it exempts it, and 
you will notice it is provided in this subsection (5), “or any contracts 
or agreements prescribing minimum stipulated prices,” and I am 
skipping, “when they are legal in the States which have enacted 
them.” 

What can you do to take out that exempton permitting the States 
to have these acts when they have them and not disturb them? This 
bill does not repeal the State fair trade acts. It augments them. It 
covers those States. 

Mr. Avery. I am in complete agreement with you that we could 
void any fair trade acts that might be enforcible in any of the States 
but I think there is grave doubt as to whether it is applicable in any 
States which do not Saale or do not pass a far trade act. 

Mr. Water. Oh yes, it will. 

Mr. Avery. We are reading out of section 5 right now. 

Mr. Water. I mean subsection (5). 

Mr. Avery. All right, but then you cannot just close ‘tea eyes and 
say that section 5 does not exist because you read something else over 
here in subsection (5) because you have still got to deal also with 
what you have just read. 

Mr. Watier. That is right, you certainly have to, and interpreta- 
tions of statutes, Mr. Avery, you do not just take one subsection and 
say “This is it.” You read the entire act to get the aim and the policy 
of the legislature or Congress. So when you read the entire section, 
you read one thing. This act does this. It does not disturb any State 
fair trade act that is effective. That is one thing. Then it says, “Wait 
a minute, now where there are some States that do not have a fair 
trade, or it has been for some reason invalidated, section 5 should then 
be effective.” 

What does section 5 say? I am reading from page 5, line 6, Mr. 
Avery. It says: 

It shall be lawful for a proprietor to establish control by actual notice to 
his distributors stipulating minimum resale prices of his merchandise in com- 
merce. 


What kind of commerce? The kind of commerce you can control. 
It says that. 

Mr. Avery. You have made your point of view very clear there. . I 
think we had better move on to some other points. 

Mr. Acer. Will the gentleman yield ? 

Mr. Avery. I yield. 
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Mr. Axcrr. Judge Gwynne said this before. Maybe it would be 
important to say this in relation to what Mr. Avery has asked. He 
says: 

It is difficult to see how the first quoted paragraph— 
and he is talking about 5 (a) (5), I guess it is— 


it is difficult to see how the first quoted paragraph can be reconciled with the 
second; that is, to determine whether the bill provides for a Federal fair trade 
law or is still dependent upon whether the State has such a law. 

Mr. Chairman, I want to call your attention to that because I think 
we agreed that there was some conflict here as to what Judge Gwynne 
did mean and whether this does take effect, and we assume it does. 

Mr. Water. I differ with him, and I differ with him on the basis 
of his own statement in that brief. 

Right before that, on the same page, he says: 

The language of subsection 5 (a) (5) is apparently intended to legalize the 
establishment of stipulated or minimum resale prices by means of a Federal 
statute without respect to State law. 

That is what he said, and I think he is right when he said that. 
That is the purpose of this, Mr. Alger. 

Mr. Aucrr. He says, “apparently intended,” but then he goes on to 
say he is not sure that this law can do it. That is the whole dilemma. 

Mr. Water. I think it does, and as I said this morning, if he thinks 
it does not, let him come in and help us and give us something that it 
does. I think it does, and I think that no court can take it any differ- 
ent because the language is so simple. 

It is just that simple, Mr. Alger. 

Mr. Avery. Mr. Waller, I want to get you on that plane if I can, 
here. As I say, you have made your point of view clear beyond any 
ere doubt there, so I would like to move on to another matter 

ere. 

Now did you say 45 States have fair trade laws? 

Mr. Watter. 45 States out of 48. 

Mr. Avery. And the observation has been made, I’m not sure that 
you made it, but quite a number of witnesses have made it, they have 
made this general statement. In the States where the fair trade law 
is sufficiently enforced or reasonably enforced or enforced satisfacto- 
rily, or in terms of reference like that. How many States would put 
in that category ? 

Mr. Water. In that category, there are 45, take off 14, that leaves 
31, 31 States who have effective fair trade legislation enforcible at 
present. 

Mr. Avery. Is it because the law was not properly drawn ? 

Mr. Wauter. No. 

Mr. Avery. Or is it because of the lack of enforcing agents ? 

Mr. Water. No,no. Because the court has said, the supreme court 
in these States have said that that portion of the act, not the act in 
itself—they have said the act is all right, you can go to work and make 
a contract with your retailer, but where there is no contract you can- 
not, as the law says, hold them amenable. That is the so-called non- 
signer. You cannot hold them amenable, and if they do that, they 
merely say there is no fair trade. That is what that means because 
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the fellow who does not want to sign the contract is the very fellow 
who cuts the price. 

He is the very fellow who wants the edge and, of course, you cannot 
touch him. If you cannot touch him, you cannot touch anything. 

Mr. Avery. i think you might have heard me raise the point where 
the nonsigner gets his merchandise. 

Mr. Water. From all sources, all clandestine sources. He buys it 
through some retailer. He buys it direct from the manufacturer who 
sells him, who has got to sell him, because if he refuses him he will 
run afoul of the decision in the Beechnut case. 

There are two cases, and I am glad you brought it out, there are two 
Supreme Court cases, the Colgate case and the Beechnut case. 

he Colgate case says you as a manufacturer, for whatever reason 
you may decide, can refuse to sell me merchandise. You have a right 
to choose your customers. That was the law for a long time, I should 
say about 10 years. 

Then the Beechnut Co. case, the Supreme Court case again comes 
and says, “Yes, what we said in that case is O. K., but you cannot cut 
him off because he is cutting prices on your merchandise,” irrespective 
of fair trade, Mr. Avery. You cannot do it. What does that mean? 
That means that if you were my customer and you cut prices, I cut 
you off. You go to the Department of Justice and I have an antitrust 
case against me because I cut you off because I cut prices whether it is 
fair traded merchandise or not. It may just be merchandise on which 
I asked you to maintain my price, and particularly in fair trade. 

Mr. Avery. Did you hear the lady from New Jersey testify? I 
believe she represented the retail booksellers. 

Mr. Watter. That is right, sir. 

Mr. Avery. And as I recall her testimony, and I have not read the 
record since, but I believe her interest in this legislation was 
because the fair-trade law of New Jersey was not enforced. There- 
fore, she was coming to the Congress urging Congress to pass this 
law so it could be enforced in New Jersey. 

Mr. Water. Let me tell you this: New Jersey has a good fair-trade 
law. The only difficulty in New Jersey is that the New Jersey court 
did not agree with the New York Supreme Court with reference to 
giveaways. By giveaways I mean stamps, and whatnot. That is the 
only difference. 

Otherwise, New Jersey is enforceable. But here is her problem. 
Her problem is not the enforcement within the State. Her problem 
is book clubs that are in the District or anywhere else, or sillers by 
mail. As you know, there are many book operations by mail. 

Those are the problems that she no doubt has in mind. Of course, I 
could not tell you what she did have in mind, but to me it seems to 
that because 1 know what the practice is in New Jersey, Mr. Avery. 

Mr. Avery. To sum up what you have said, Mr. Waller, you are 
satisfied with the degree of enforcement among the several States? 

Mr. Watter. Yes. 

Mr. Avery. Except that you reluctantly agree that where the courts 
have held that fair-trade laws are not enforceable against non- 
signers 

r. Water. That is correct, sir. 








582 FAIR TRADE 


Mr. Avery. Now would you refer to page 6, section 6. 

That language there is a little nebulous to me. Maybe it is not 
ambiguous. Again, I say I am not a lawyer, but just what is the cir- 
cumstance? Could you give me an example? 

When any person suffering or reasonably anticipating damage by reason of 
any forbidden practice— 
and so on. 

Who would determine and what would be the basis for a determina- 
tion of “reasonably anticipated damage” ? 

I have never seen language like that in legislation before. 

Mr. Watter. Yes, I can give you the reason for this language to 
cover the problem. This anticipates—and we have had lawsuits of 
this type in various States—this gives a right to initiate a suit against 
one who has cut prices whether he is a retailer—and in New York 
we have a very ably decided case in which it was held that a retailer 
who competes with another and who is damaged because of the cut 
price of that other, he has a right to come to a court of equity and say: 

“Court, so and so is cutting prices. I have a contract with this 
manufacturer. I have either got to live up to the contract or I have 

ot to meet his prices. He is damaging my business. I want an 
injunction.” 

Or if he can prove damages that he has sustained—invariably it is 
hard to prove damages—— 

Mr. Avery. You said that he was being damaged. 

Mr. Water. That is right. 

Mr. Avery. As I read this it does not necessarily mean he is being 
damaged, “reasonably anticipated damage.” 

Mr. Water. That is right. 

He is anticipating that his continued act will create greater dam- 
age, more damage, so he asks for an injunction from the court en- 
joining him to continue in his action, reasonably expecting from the 
facts that he adduces to the court, it is his burden to bring to the 
court the facts which substantiate his position. 

Mr. Avery. The burden of proof is on him. 

Mr. Wauuer. That is right. He must show that there is antici- 
pated damage, that there is some specific damage. Otherwise, he 
cannot stand in court. Cases have been thrown out time and again. 

Mr. Avery. Is that language then lifted from the New York 
statute ? 

Mr. Water. This language is lifted in effect from all statutes, I 
mean from all fair-trade acts. That is what in effect it says. 

Mr. Avery. Is that common language in most fair-trade acts? 

Mr. Watter. Common language, yes. That gives the court the 
right to decide when they have considered all the facts presented, if 
the burden of proof has been sustained, the court will issue. Where 
it has not been, the court has time and again said to the plaintiff, “I’m 
sorry, I cannot issue injunction. You have not proven any damages 
or any anticipated damages. Injunction will be denied, period.” 

He is through and that is all there is to it, but that is all itis. It 
is a court of equity. It acts on the side of equity. 

What is more equitable ? 








TRO EE 


<5 oars ne 


Feet aes 


FAIR TRADE 583 


Mr. Avery. If that is common language, then I suppose we should 
not be alarmed at it being in here. I am not familiar with the fair- 
trade laws. 

Now if you will read on down, I would like to go to two other 
points. 

Mr. Water. What line? 

Mr. Avery. The last line, that the plaintiff could receive an award 
covering attorneys’ fees, cost of the suit, “whether or not specific 
monetary damages are established.” What other kind of damages 
are there besides monetary damages? 

Mr. Wauuer. There may be damages to the reputation. It is a 
monetary damage but it is not measurable. It may be damages to 
good will. 

Mr. Avery. Could you give me an example of that? This is the 
plaintiff. 

Mr. Water. I mean the plaintiff. All right, I am a retailer, and 
so are you. I come to court and say, “He, Mr. Avery, is damaging 
my reputation in my area for honesty, for fairness, for reasonable 
prices.” 

“There is no monetary damage there, but he is damaging my ability 
a continue in business serving my community honestly and reason- 
ably.” 

The court on that basis if it finds the facts sufficiently well stated, 
says, “Yes, I think what you have said is so. He does that.” 

He passes out advertisements and says, “I sell cheaper than Avery. 
He cannot even meet my competition.” 

Now where is the monetary damage? It has a damage function 
to the extent that it hurts you in carrying on your business, serving 
the community as a retailer. 

Mr. Avery. Wouldn’t that come under an existing libel statute? 

Mr. Water. There are existing statutes which prohibit you from 
disparaging a person, but this is disparaging in a certain way. What 
is the way? Selling below a fair price. There is no statute on this 
unless you enact it now. 

Mr. Avery. I do not quite see how my underselling hurts your 
reputation. I can see how it would cause a monetary hardship. 

Mr. Water. I can show you very easily how. When you sell 
below a fair trade price or a reasonable price, what are you doing to 
that consumer? You are telling him that I am a robber, I am a 
holdup man. 

Mr. Avery. Oh no. 

Mr. Water. Yes, I am selling for higher prices than you are. I 
am holding the customers up. I am taking advantage of them. I 
am not honest. 

Mr. Avery. Mr. Waller, if I would say that or put that in my ad, 
yes, but just the mere fact that I might be a better operator than you 
are and I might run my business a little better than you do, that does 
not in any way reflect on your character, does it ? 

Mr. Watter. It sure does. 

Mr. Avery. Just because I happen to be a little better operator. 
Iam a farmer. If I can sell fat cattle for $20 a hundred and make a 
profit, it certainly is no reflection on another feeder that couid sell 
them for $20 and lose money on it. 
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Mr. Water. It is tothis extent 

Mr. Avery. As far as the character is concerned. 

Mr. Water. It is, to this extent, Mr. Avery. You needn’t call me 
a liar, but you can say I am not telling the truth, which is the same 
thing, and that is what this is, by your actions, Mr. Avery, not be- 
cause of your efficiency. If it was because of your efficiency, I will 
go along with you, but it is not because of your efficiency that you 
are selling below established, reasonable prices. It is because of your 
desire to get an edge on me you reduce that price below cost of oper- 
ation and cost of receiving the merchandise. You are doing that to 
get an edge on me. Rightfully or wrongfully, you are doing it to 
1urt me, to get my trade away from me by this manner. 

Mr. Avery. No; lam doing it to help myself. 

Mr. Water. That is right, but you are hurting me in the mean- 
time. You are not able to do it. You are only doing it because you 
have selected a practice which has been proven by some to do just 
what you are trying to do. If you did it because of efficiency, swell ; 
T will go along with you. If everybody did it because of efficiency, 
that is desirable, Mr. Avery. That is good for our economy. But 
when it is done like it is done in the market, when one discount house 
chooses a half a dozen or a dozen identified, highly accepted mer- 
chandise of a certain known value, and they cut it down, when they 
say a $24 item is sold for $9, they are deceitfully trying to hurt me, 
because I cannot sell it for $9. I cannot sell it for $9. It costs me 
more to sell it, if $24 is the honest pricce, and it is not, but they 
say so. 

That is the practice that this measure seeks to correct, and with 
this I go to court and show to the court, I have got to show to the 
court, that I am being damaged in this manner. Otherwise, I can- 
not get any relief from the court. That is so in practice, Mr. Avery, 
believe me. 

Mr. Atcer. Will the gentleman yield ? 

Mr. Avery. Of course. 

Mr. Aucer. Mr. Waller, we agree now that the retailers’ prices are 
all the same. 

Mr. Water. We agree that the retailers’ prices are all the same? 

Mr. Acer. Yes; agree with me for a moment. All manufac- 
turers of all products, we have the majority of all products in the 
stores now, have trademarks to the point where the manufacturers 
have elected to participate and retailers’ prices are pretty much the 
same. Wherein now is the competition? Is it in courtesy and more 
delivery trucks or what ? 

Mr. Water. Service, courtesy, ability, such efficiencies that reflect 
themselves in actual cost. There are efficiencies that reflect them- 
selves in cost, Mr. Alger. Those efficiencies are desirable. You are 
familiar with that. 

Mr. Aroer. Yes, sir. 

Mr. Water. Those efficiencies are desirable, but using loss leader 
under the guise of efficiency, that is deceitful, Mr. Alger. 

Mr. Acer. Let’s just say that one man can, like Congressman 
Avery brought up, be more efficient and more courteous and his em- 
ployees work harder because they like the boss or for whatever rea- 
son and he can sell a product for 3 cents cheaper on a modestly 
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priced item; assuming that he could do that, that would be compe- 
tition without being a loss leader. It would just be one man operat- 
ing a little bit more shrewdly, honestly but shrewdly. 

r. WaLLER. Let me say this to you. If that were a fact, I would 
agree with you 100 percent, but invariably, it is not a fact. But let 
me agree with you that it is a fact. I say to you somebody must give 
for the good of all. That fellow must give for the good of all. He 
should be held within a certain sphere of operation for the good of 
all. 

Mr. Arcer. To that degree, then, we have cut competition. 

Mr. Water. That is right, to this extent, to honest competition. I 
say to you, Mr. Alger, there are smarter lawyers than I am. Does 
that mean I have to quit practicing? There are smarter druggists 
than I am. Does that mean that I am through? There may be 
smarter Congressmen. 

Mr. Aucer. We might pass a law and say that all attorneys should 
be of the same degree of smartness. 

Mr. Waiter. No, no; it so happens that, in that respect, it is a serv- 
ice and it cannot be identified, and, because it is a service, they do not 
permit that. 

Mr. Arger. I was being facetious. 

Mr. Water. I know that, Mr. Alger. 

Mr. Avery. I presume you have a car; do you, Mr. Waller? 

Mr. Water. Yes; I do. 

Mr. Avery. An automobile? 

Mr. Watter. Yes. 

Mr. Avery. You trade that in occasionally, I presume, every 5 or 
10 years? 

Mr. Watier. No; I don’t, Mr. Avery. What I do, for tax reasons, 
and I will give you a little lecture on taxes, I sell my car for whatever I 
can get. Then I take the cash and go and buy a car. 

Mr. Avery. That is fine. That is better yet. Now, you are going 
out to buy a car. 

Mr. Waurr. Yes. 

Mr. Avery. And I presume that, when you buy a car, you take a 
taxi to the nearest agency and say, “How much is the 4-door sedan?” 
and he will say, “$4,000.” You say “O. K.; here it is.” Is that the 
way you go buy acar? 

Mr. Water. No; I don’t say that. I don’t say that. You know 
why 

Mr. Avery. What do you do? 

Mr. Water. I bought a car just about a year ago. 

Mr. Avery. Did you shop for that car, or did you just go to the 
nearest dealer that had the franchise? 

Mr. Water. No; I wanted a Buick, so I went to a Buick fellow. 
I asked him, what is the price of this Buick? He said, “This is it.” 
I said, “Is this the lowest price?” 

“Well,” he says, “we might make a deal.” I got afraid and went 
away from him. I didn’t know what the lowest price was. 

Then I said to my associate, “Sam, do you know of anybody where 
I can buy a car? Here I went to a fellow and he said he can make 
a deal with me. What is the deal; what is the lowest price, because I 
do want to buy it at the lowest price?” 
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If it was fair traded, I would know that is the lowest price at which 
I can get it and I would say, “Wrap it up; send it to me; here is the 
check.” 

But I don’t know. That is what I am trying to bring out to you. 
When you permit unfair methods of competition, you permit the 
consumer not to know what the lowest price is. Has she gotten the 
esse that she is looking for or not? 

Mr. Avery. In other words, you weren’t interested in how many 
dollars it was going to cost. The only thing you were interested in 
was whether it was fair traded or not ? 

Mr. Water. No; I was interested in—can I get the lowest price? 
_ Will I pay the same price everybody else is paying ? 

Mr. Avery. Did you check ? 

Mr. Water. I didcheck. I thought I got it at the very lowest, and 
I found out that I could get it lower yet, but I didn’t have time to shop 
around, Mr. Avery, but it could be. 

Mr. Avery. Then I think you are a little unfair about that, actually. 

Mr. Water. To what extent ? 

Mr. Avery. Now, this is hypothetical, but, if we are going to pur- 
sue this business of having fixed prices, it would seem to me that you 
should have bought it from the first dealer you came to, assuming that 
they were all going to have the same price. 

You shouldn’t have the opportunity to shop around for the dealer 
that maybe can run his operation a little cheaper, in not quite such a 
high-rent district. 

faybe it is a family operation, so they don’t have a big payroll. 
You see, you want to take advantage of the dealer that could do all 
those things. 

Mr. Water. No. 

Mr. Avery. You were looking for the fellow who could sell you a 
car a little cheaper than his competitor could. And yet you want to 
deny to Mrs. Housewife the same privilege on her vitamin pills. 

Mr. Water. I don’t want her to be denied. I want her to be able, 
like I want to be able when I go to buy a car, to buy at the lowest 
efficiency price that the manufacturer set for it. If the Buick people 
would set a low price for the Buick and would say, “This is $3,000,” 
and I knew that that is the price, I would go and get it and be done 
with it. 

Mr. Avery. And you would never go to the trouble to find out 
whether somebody else had the one for sale for $2,500? 

Mr. Water. No; because I would know that they couldn’t sell it for 
less, Mr. Avery. Thatisthe reason. But if I didn’t I certainly would 
go look to where I can get it for the lowest, because I don’t know what 
the lowest is. 

I would never know, and you would never know, Mr. Avery, whether 
you got value for your dollar or whether you didn’t. That is what 
I try todo asaconsumer. I try to get value for my dollar. When I 
think it is fair traded, I pay the fair-trade price gladly. 

Mr. Avery. You only mean to infer that so long as the price is uni- 
form, it would be fair value ? 

Mr. Water. No;I don’tmean uniform. Isaid fair traded. 

Mr. Avery. That is what I mean by that. 

Mr. Water. Yes; for that particular item. 
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Mr. DotiinerrR. That would be fair value. 

Mr. Water. I would consume—— 

Mr. Dor.incer. Notwithstanding the fact that the manufacturer 
might be getting an exorbitant profit and the small dealer, too. 

Mr. Water. That is oasible but I wouldn’t buy his item if I 
thought it wasn’t valuable. If Pepsodent toothpaste was $0.59 and 
I can get Colgates for $0.39, which is the same toothpaste, as far as 
toothpaste is concerned, I’d buy Colgates. 

Mr. Dotirncer. And if the toothpaste was pen out of the range 
of the consumer, it would be cheaper to take his teeth out; isn’t that 
right ? 

Mr. Watter. No, they’d take something else. There are hundreds 
of brands of toothpaste. 

Mr. Dotiincer. They might use salt solution. 

Mr. Watter. That is right, and it is as good as toothpaste. 

Mr. Doturnerr. It is better. 

Mr. Water. That is right. 

Mr. Avery. Who is it you are representing ? 

Mr. Water. The small retail druggists of the country. 

Mr. Avery. That is what I thought you said. 

Mr. Wa ter. I am trying to give you an honest opinion of what the 
market place is, Mr. Avery. 

Mr. Avery. I think you should be permitted to examine the record 
at this point before it is finally presented, because you have been put 
in an unusual position by that response. 

Mr. DotiinGer. I didn’t mean to do that. 

Mr. Avery. We seem to all be agreed on the end objective here, Mr. 
Waller. Iam sure that every member of this committee wants to pre- 
serve and protect the small and independent businessman as we have 
known him in our respective communities. 

This, of course, is not the first time this has been said during these 
hearings. 

There seems to be some question in the minds of some members of 
the committee from what they have said, whether this is a feasible, a 
reasonable approach, and whether it is in the public interest. 

There are several differences in interpretation in your mind and in 
mine as to what the language of the bill means. 

As you have conceded, that final—those determinations will either 
have to be made by the court or else we, as the committee, will have 
to make some clarifying amendments to the bill before we pass on it 
to the full committee for its consideration. 

I certainly want to commend you, Mr. Waller, on the vast amount 
of information which you seem to be able to acquire and to retain. I 
am astounded at the way you respond to such a variety of questions, 
and although I am not in agreement with all the conclusions you come 
to, certainly I have a lot of respect for your ability to present your 
analysis of this situation and to back up that analysis with a rather 
impressive group of facts and statistics. 

I don’t think I have any further questions, Mr. Chairman. 

Mr. Doturncer. Mr. Alger. 

Mr. Axcer. Simply this, tying in with what Mr. Avery has just 
said. You prefer the Friedel bill over the Harris bill? 


27308—_58——38 
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Mr. Water. Just that part of paragraph 9, that is all. 

Mr. Arcrr. That is the only change? 

Mr. Water. That is the only change, that is right, sir. 

Mr. Acer. Just “yes” or “no”? 

Mr. Water. Yes. 

Mr. Aterr. Secondly, from your standpoint, taking at face value 
everything you say as being right for the industry, would you change 
any of the language in the bill that you prefer ? 

Mr. Wattrr. I have learned of better language in section 1, which 
I think I would recommend. 

Mr. Atcer. What specific change would you recommend ? 

Mr. Water. I believe I have it before me. 

Mr. Auerr. I am giving you the opportunity if you feel there is an 
improvement that could be made. 

Mr. Watter. I am of the opinion, Mr. Alger, and I have it here, 
that I could read to you, if you want me to. 

Mr. Averr. Mr. Waller, is this in your statement ? 

Mr. Water. No, no. 

Mr. Arcer. This is new material ? 

Mr. Water. You asked me a question whether I would make cer- 
tain suggestions, so I said to you—— 

Mr. Aterr. Would you rather that we leave the record open, Mr. 
Chairman ? 

Mr. Watter. I would leave it open and then I would recommend 
it to your professional staff. 

Mr. Aucrer. You don’t have to go through this with me. 

Mr. Water. No. 

Mr. Arcer. I would just like to have your viewpoint on clarifying 
language if you have any suggestions if that meets with the approval 
of the chairman. 

Mr. Dotirncer. The witness will have the right to submit an addi- 
tional statement with that language. 

Mr. Water. Yes. There is better language, I think, 

Mr. Dotrincrr. One question, Mr. Waller. On page 6, section 6, 
the bill provides the right to sue in any State or Federal court. Why 
give them the alternative right in either the State or Federal court? 

Why not fix it in one particular court ? 

Mr. Water. Well, sir, it has a value because in the Federal court, 
as you know, Mr. Dollinger, you have to have damages over $3,000 
before you can come in, and I understand that has been changed to 
5, so that might preclude a fellow from going to the Federal court. 

Also in the Federal court, you have to have diversity of citizenship, 
so if you are in a State court in New York and you have favorable 
decisions in New York, you probably go there because you can quote 
New York cases. That is the reason. 

Mr. Doriincer. In any event, outside of diverse citizenship, they 
have the right to go to a State court? 

Mr. Watter. Yes, sir. 

Mr. Dotiincer. That would be the only reason they would have 
to go to the Federal court ? 

Mr. Water. That is right. 
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Mr. Dotiincer. I have no further questions. Let me compliment 
you, Mr. Waller. You did an excellent job on behalf of the pro- 
ponents of the bill. 

Mr. Water. Thank you very much, Mr. Dollinger. 

Can I use your statement to my client in order to get an increase 
in my retainer? Thank you, because I may have to use that. 

Mr. Do.tuincer. As long as he has made that request, he certainly 
may. 

Mr. Wauter. Thank you very much, Mr. Dollinger. Is that all the 
questions ? 

Mr. Avery. Mr. Chairman, I would like to ask unanimous consent 
that I may be permitted to insert a statement from the Kansas Farm 
Bureau Federation on this bill before the record closes, if the staff 
will advise me before the record closes. 

Mr. Dotiincrer. Without objection, that will be so ordered. 

Mr. Water. May I also have the privilege of thanking you for the 
patience and for the effervescence that I have exhibited here. It only 
comes because I am so sincerely interested in this problem and also 
because I represent the little fellows and they are urging you, and I 
guess you have been urged by letters and whatnot, to pass this legisla- 
tion, and [ hope you will. 

Thank you very much. 

Mr. Doturneer. So long is you said we have the patience, may we 
use your statements to our constituents ? 

Mr. Watter. Thank you very much. Please do. 

(The following information was later received from Mr. Waller :) 


WaALLeR & WALLER, 
Chicago, Ill., May 21, 1958. 
Hon. Peter F. Mack, Jr., 
Chairman, Subcommittee on Commerce and Finance, 
Committee on Interstate and Foreign Commerce, 
New House Office Building, Washington, D. C. 

Dear Sir: It has been called to my attention that an interpretation which I did 
not intend is being given to my testimony on May 7 before your committee (vol. 
5, p. 791, record of hearing). 

When I referred to “wholesaler” in my testimony, I had in mind a person or 
business who or which is, in fact, a wholesaler within the general trade meaning 
of the term. On this basis, I said that I would not oppose a provision in H. R. 
10527 which would exclude McKesson & Robbins or other true wholesalers from 
establishing stipulated or minimum resale prices on their own identified merchan- 
dise, applicable at the wholesale level. 

In the trade, a manufacturer who sells his own identified merchandise direct 
to retailers is not a wholesaler, nor do I so regard him, even though, technically, 
he may exercise what may be regarded by some as a wholesaling function. 

The type of provision that I could support is contained in the Humphrey- 
Proxmire bill, S. 3850, introduced in the United States Senate on May 19. The 
provision would expressly permit a manufacturer, as described in the paragraph 
above, to establish stipulated or minimum resale prices on his own identified 
merchandise at the wholesale level, even though he sells direct to retailers. The 
Humphrey-Proxmire bill, as I understand it, would not permit a true wholesaler 
to do so at the wholesale level with respect to his own identified merchandise. 

The organization I represent could not support a provision of H. R. 10527 which 
would deny manufacturers, who are not true wholesalers or who sell direct to 
retailers, the right to establish at the wholesale level stipulated or minimum 
resale prices on their own identified merchandise. 

Respectfully submitted. 

HERMAN S. WALLER. 
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Brier STATEMENT WitrH REFERENCE TO H. R. 10527—-SunMITTED BY HERMAN S&S. 
WALLER, GENERAL COUNSEL FOR THE NATIONAL ASSOCIATION OF RETAIL 
DRUGGISTS 

A. SCOPE AND PURPOSE 


By this measure, Congress, in the interest of orderly markets affecting inter- 
state commerce, seeks to promulgate the following purposes : 

1. To protect the property rights represented by the good will in trademarks 
used in the distribution of consumer-accepted products, of recognized value, and 
competitively priced, from being abused and destroyed by a few predatory price 
manipulators. 

2. To eliminate unfair and deceptive methods of competition, thereby helping 
to prevent the growth of monopoly and concentration in the field of distribution 
controlled and dominated by superior and greater capital power. 

3. To reaffirm on the national level, uniformly applied, what Congress felt it 
provided for the effectuation of the State policy with reference to legalized resale 
price maintenance, when it enacted the Miller-Tydings Act in 1937 and again 
when it enacted the McGuire Act in 1952. 

4. To resolve, in the interest of uniformity, orderliness, and stability, a diver- 
gence of conflicting opinions between some State courts and their respective 
legislators as to the effectiveness of permissive resale price maintenance. 

5. To recognize and ratify the overwhelming public acceptance, judicial ap- 
proval, and economic stability of legalized permissive vertical resale price main- 
tenance by providing a uniform self-enforcing remedy designed to safeguard 
property rights and promote fair competition in the field of distribution embrac- 
ing the overwhelmingly acclaimed concept of price maintenance enacted by 45 
out of 48 State legislatures. 


B. SECTION-BY-SECTION ANALYSIS OF H. R. 10527 


The preamble of H. R. 10527 sets up the purpose of the bill which properly 
may be more effectively stated by the language contained in the Senate version 
thereof which reads as follows: 

“* * * that it is the purpose of this Act to promote the distribution in inter- 
state commerce of identified merchandise which is in free and open competition 
with other articles in the same general class. It has been found that when fair, 
equitable, and competitive prices cannot be maintained in all appropriate stages 
of the distribution of such identified merchandise, the marketing of such mer- 
chandise is depressed and the quantity thereof moving in the channels of inter- 
state commerce declines. With a view to removing obstruction to the marketing 
of identified merchandise in interstate commerce which is occasioned by unfair 
selling practices, it is hereby declared to be the policy of Congress to afford 
distributors of identified merchandise an effective means whereby the sale of 
such merchandise at all appropriate stages of distribution may be consummated 
at prices that are adequate to stimulate said distribution and low enough to 
enable distributors of such identified merchandise to compete effectively with 
those marketing other goods and to satisfy the need of ultimate consumers.” 

Section 1 of this measure makes no changes other than combining paragraphs 
1 and 6 into one paragraph. It declares the purpose of section 5 (a) which has 
existed in the Federal Trade Commission Act whereby it authorizes and directs 
the Commission to prevent unfair methods of competition and the use of unfair 
or deceptive acts or practices in commerce. 

Sections 2, 3, and 4 of this measure repeat almost verbatim the McGuire Act 
provisions enacted by Congress in 1952 with the exception that it adds the words 
“any notices provided in paragraph 5 of this section” for the simple reason that 
this measure and other State fair trade acts now provide such notices. 

Paragraphs 5 to 9, in fact, provide new material which embraces the State 
fair trade concept on a Federal level. For instance, it defines a proprietor, it 
defines merchandise, it defines other terms used in those sections and specifically 
provides as follows: 

“* * * that it shall be lawful and permissible for a proprietor, as defined, to 
establish and control actual notice to his distributor, of stipulated or minimum 
resale prices on his merchandise, when such merchandise is in free and open 
competition with articles on the same general class produced by others.” 

It then continues to provide certain restrictions which the proprietor must 
follow. 
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Paragraph 6 provides for a remedy for the enforcement of the provisions of 
this act. 


Paragraph 7 explains interstate commerce more definitely. 


Paragraph 8 provides for defenses which are borne by market place experi- 
ence. 


Paragraph 9 limits the provisions of this act to vertical price fixing and it is 
believed that the Senate version of paragraph 9 or the version of the Friedel bill, 
H. R. 11216, is better stated, which reads as follows: 

“Nothing contained in this subsection shall permit two or more proprietors 
or two or more distributors to take joint action in establishing resale prices for 
competing commodities sold under different trademarks or tradenames, but all 
distributors of the merchandise of the same proprietor sold under the same 
mark or name may cooperate with him in maintaining the stipulated or mini- 
mum prices established by him, or the sole distributor specifically authorized 
for that purpose and no such cooperation shall constitute an unreasonable or 
unlawful contract or combination in restraint of trade.” 

Mr. Dotirncer. Is Mr. Herman Nolen here? I don’t think he is. 
He wanted permission to submit his statement. 

The same applies to Mr. Clarence E. Wagner. They may submit 
their statements. 

Is Mr. Alex Akerman here ? 

Mr. AxermMAn. Yes, Mr. Chairman. 

Mr. Dotiincer. You may step up, sir. You may identify yourself 
for the record and proceed, sir. 


STATEMENT OF ALEX AKERMAN, JR., WASHINGTON, D. C. 


Mr. Axerman. My name is Alex Akerman, Jr. I am an attorne 
with offices in the National Press Building here in Washington, D. C. 
I am a member of the bar of the Supreme Court and for the past 25 
years have been a member of the bar of the State of Florida. 

From August 1953 to April 1954, I was Secretary of the Federal 
Trade Commission and from April 1954 to February 1958, served as 
its Executive Director. Prior to that time I was a trial attorney in 
the Department of Justice. In 1947 and 1948 I was a member of the 
Florida Legislature. 

Quite often, both in private practice and in public life, it has been 
my experience to study proposed legislation which on its face might 
appear to benefit the small-business man, but would in fact destro 
the American system of free competitive enterprise. This I believe is 
true of the proposed National Fair Trade Act. 

Together with J. Rex Farrior of the law firm of Shackleford, Far- 
rior, Stallings, Glos & Evans of Tampa, Fla., I represent Eckerd’s 
of Tampa, Inc., and Webb’s Cut-Rate Drug Co., Inc., of St. Peters- 
burg, Fla., two Florida drug companies who were parties in some of 
the cases in the State courts of Florida where the Supreme Court of 
Florida held the nonsigner clause of the so-called Florida Fair Trade 
Act unconstitutional. I appear here in their behalf. 

I have a short 314-page statement, together with an affidavit at- 
tached to it which I would like to just highlight rather than read in 
full, and insert in the record. 

Mr. Dotiincer. You may do so. 
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| (The statement in full of Mr. Alex Akerman, Jr., is as follows :) 


STATEMENT OF ALEX AKERMAN, JR., IN OPPOSITION TO THE ENACTMENT OF 
H. R. 10527, 85rn Coneress, 2p SESSION 


My name is Alex Akerman, Jr. I am an attorney with offices in the National 
Press Building in Washington, D. C. I am a member of the bar of the Supreme 
Court of the United States and have been a member of the Florida bar for the 
past 25 years. From August 1953 to April 1954, I was Secretary of the Federal 
Trade Commission and from April 1954 to February 1958 served as its Executive 
Director. Prior to that time I was a trial attorney in the Department of Justice. 
In 1947 and 1948, I was a member of the Florida Legislature. 

Quite often, both in private practice and in public life, it has been my expe- 
rience to study proposed legislation which on its face might appear to benefit 
the small-business man, but would in fact destroy the American system of free 
competitive enterprise. This I believe is true of the proposed National Fair 
Trade Act. 

Together with J. Rex Farrior of the law firm of Shackleford, Farrior, Stall- 
ings, Glos & Evans of Tampa, Fla., I represent Eckerd’s of Tampa, Inc., and 
Webb’s Cut-Rate Drug Co., Inc., of St. Petersburg, Fla., two Florida drug com- 
panies who were parties in some of the cases in the State courts of Florida 
where the Supreme Court of Florida held the nonsigner clause of the so-called 
Florida Fair Trade Act unconstitutional. I appear here in their behalf. We 
are opposed to the enactment of H. R. 10527 and any proposed legislation that 
would permit the manufacturer of merchandise to fix the resale price of the 
merchandise and require the retailer to sell at this price even though he is not 
a signer to an agreement with the manufacturer. “ 

Florida was the first State to strike down this price-fixing arrangement 
insofar as it applies to nonsigners, but she is not alone in her views. At least 
12 other States have joined her and litigation is pending in others. 

The Supreme Court of Arkansas in the recent case of Union Carbide and 
Carbon Corp. v. White River Distributors, Inc. (275 S. W. 2d 455), held the 
nonsigner clause of the Arkansas Fair Trade Act to be void as violative of the 
due-process clause of the Arkansas Constitution. In its opinion the court 
reviewed the history of fair-trade legislation and made the following statement: 

“The history of the promulgation of fair-trade acts justifies the inference that 
they were thought to benefit a few manufacturers and not the general public. 
Nowhere has our attention been called to any demand by the public for the en- 
actment of such legislation. On the contrary it appears that special groups have 
been active in its support.” 

The court also quoted with approval the statement of the Georgia court in 
the case of Cox v. General Electric Co. (85 S. E. 2d 514), on construing the 
due-process clause of the Georgia Constitution : 

“What the courts of other States have decided is not controlling, and this 
is one of the powers left to States to decide for themselves regardless of what 
the Supreme Court of the United States may or may not have decided.” 

As we view H. R. 10527, it would force upon the people of 13 or more of 
the States a price-fixing arrangement that has been held by their highest 
court to be violative of their fundamental law. I do not believe this committee 
will give its stamp of approval to such legislation. 

While the announced purpose of the enactment of a national fair-trade law 
is for the protection of the small manufacturer, it is interesting to note that 
in the State courts, in cases attempting to enforce the price-fixing features in 
at least eight cases the General Electric Co. was the moving party. 

Enactment of so-called fair-trade laws can have only one inevitable result, 
that is raising the price of the merchandise to the public. Proof of this result 
is found in the attached affidavit which was filed in the Supreme Court of 
Florida in the case of Sterling Drug, Inc. v. Eckerd’s of Tampa, Inc. (73 So. 2d 
156). It shows the actual price of 39 articles sold in Eckerd’s Drug Store in 
Tampa during the year 1953 and the higher price that would have been charged 
under the prices fixed by the manufacturer. 

Many legal and economic papers have been written and published pointing 
out the fallacies of so-called fair trading. This committee has heard and will 
hear testimony that even permissive national legislation is contrary to our 
antitrust philosophy and detrimental to our competitive system of free enter- 
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prise. Therefore, I will not go into this in further detail but will rest our case 
upon the conviction that the Congress will not force upon the consumers of 
Florida and her sister States federally enforced price fixing that is illegal 
under their State law. 

APPENDIX A 


IN THE SUPREME COURT OF THE STATE OF FLORIDA 
SrerRLting DruG, INnc., PETITIONER, V. EcKERD’s OF TAMPA, INC., RESPONDENT 


AFFIDAVIT OF WILLIAM P. STANSBURY 
STATE OF FLORIDA, 
County of Hilisborough: 


Before me, the undersigned authority, personally appeared William P. Stans- 
bury, to me well known, who, being first duly sworn, deposes and says: 

1. That he is the manager of Pay-Less Drug Store, operated at 4409 Nebraska 
Avenue, Tampa, Fla., by Eckerd’s of Tampa, Inc., a Florida corporation, and 
has been such manager since before the institution of this suit. 

2. That the following items have been advertised for sale and sold at said 
store on various dates during the year 1953 for the prices indicated in the first 
column after each item; that the so-called fair trade or price fixed by the manu- 
facturer on each item appears in the second column; that the excess of the 
fixed price over and above Eckerd’s price, first in dollars or cents then in per- 
centage, is shown in the third column after each item: 











Excess of fixed 

price over and 

Commodity Eckerd’s| Fixed above Eckerd’s 

| price price 

Amount | Percent 
Bi ON ONES doe, oo 02. Lan cetettentlnh yee Shae oie | $0.39] $0.54 $0. 15 38-+- 
er ME ss orth ed den qnacyiguwnnp shah saawdnsidenih: do suyene se 09 | 19 10 i11+ 

Sh AGE a | AR SR ee Ee ES . 26 | . 39 .13 50 

Be ne PE EIU 5 dan hai 56 ban ~ Wee 34g Si < oe ph oe - 43 | . 62 .19 44 
a ao cana aexectpts ear nares wilh iaiatarlbet aie voit 4.19 6. 95 2. 76 65+ 
ig aie I in ou eee means Maksnighiol 11 | -23 i 109+ 
aa a on hac dee epiniiasi gu ding hastens Oe | 2.97 | 5.95 2. 98 100+ 
Mg RE ES RR SE EE BR RT 27 | . 43 .16 59+ 
CPE CORI ED I ae oid bie Sips = ie odin cept lesb sedkgecmnd . 84 1. 25 .41 48+ 
10. Colgate toothpaste............-.----.. high Weta etn Kahin ae . 43 . 63 . 20 46+ 
oR eS ees CR een ae eee eee 19. 95 | 29. 95 10. 00 50+ 
1S, SI BO SEE NIUE as oon bn etn devdecensepaece<s : 14. 99 | 19. 95 4.96 33+ 
13. Empirin___.___- sea eic wvigdettn als a odes waco ta c . 89 | 1. 35 . 46 51+ 
14. G. E. automatic iron- , : Son ali cect one 7.49 | 9. 95 2. 46 32+ 
Di Gd, Me aeMARRER WOMNONE occ ce oe ew aes 17. 99 23. 95 5. 96 33+ 
16. G. E. clock radio-_-_-_......-.--- Piped Rav aknn te dabee ei 21. 99 | 27. 50 5. 51 26+ 
17. G. E. electric fan. * thin atten nan) taeda 12. 99 18. 95 5. 96 45+ 
18. G. E. steam iron... -_-. Lacdnnendees Secece 13. 49 18. 95 5. 46 40+- 
19. G. E. vacuum cleaner - - ; : L 59. 99 89. 95 29. 96 49+ 
eh as ic diene no ihmiiedaetete nal ieee mbna. 1.07 1.48 .41 38+ 
21. J. & J. adhesive tape Lat oo aah Dei ech beth b> wsdboall abil . 03 | -10 . 07 23314 
22. J. & J. baby std funn st on eo Hoh his Bila eters ae a oe ores aie 33 49 .16 48+ 
, eo eae podtloale’ - = 99 1. 49 . 50 50+ 
24. Listerine_-.  aaivasineehel beeen icawens cen de 59 | oat . 20 37+ 
25. Lustre-Creme shampoo. 5 -dendecepuaaunvainidans §aaaane! 1.17 | 2.00 . 83 70+ 
Rs ee SIE then a 65 S14 he ele dain epactdbasshocncs -cttinsbes | 31. 89 46. 50 14. 61 45+ 
27. Phillips magnesia_-___- aS ee Rear . 39 . 62 .23 59+ 
28. Shakespeare fishin, WSs Lees eta bint cha adie Saye ene 10. 95 18. 95 8.00 72+- 
29. Sharpe & Dohme UNO ak he . 83 1.35 . 52 62+ 
NN Sd du nainke arouse saaaen ws td 17.99 26. 50 8. 51 47+ 
31. Similac. Soa Lath oadedecattee ion tuck=salease 21 . 35 .14 6634 
32. Sunbeam razor... .. -- ihc athale Adee soraa tic adore hie eeu 19. 99 27. 50 7. 51 38+ 
33. Tangee dusting powder... ddd bobavdaade eb bnatinn be iack . 39 1.00 - 61 156+ 
En nek Ca irs phan ade nntslinebalbe | .97 1. 50 . 53 54+ 

35. Travel syringe. Coke, ca tats ae te aaa baenden cieiaaek ca whersl .73 1. 56 . 83 113 

SU a es I dada octddienschoh abieas 05 | .10 . 05 100 

37. Unicap vitamins (100) a a te aie taeniesic 1.99 3.11 1.12 56 

SA PS. 5 ocak bthbacametis tt Madeashnths ied didsbeirsiad 1, 24 1.96 72 57 
39. Westbend automatic percolator-.- pias take io J 9. 99 11. 95 1.96 19+ 
*Non-fair-trade aspirin (per MADR bec sic okenca sand’ 07 1,62 . 55 785+ 





1 Bayer’s. 
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3. That Eckerd’s price in each of 35 items of the above listed articles, was 
above cost: That Eckerd’s sale price for the 4 items numbered 2, 7, 9, and 36, 
marked to the left with a double asterisk, and the non-fair-trade aspirin, was 
approximately the cost price. 

WIrttiAM P. STANsBuRY. 


Subscribed and sworn to before me this — day of December, A. D., 1953. 








Notary Public, State of Florida at Large. 
My commission expires . 

Mr. Akerman. We are opposed to the enactment of H. R. 10527 
or the enactment of any legislation which would permit the manu- 
facturer of merchandise to fix the resale price of that merchandise 
even though the retailer is not a member or in any form of agreement 
with the manufacturer. 

As this committee may know, Florida was the first State to strike 
down the nonsigner clause in the so-called Fair Trade Act or retail 
price maintenance cases. She is not alone today. 

She has been joined by 12, and I believe in the past few weeks, 13 
other States in holding this act contrary to the fundamental law of 
their State. 

The State court cases holding these nonsigner clauses unconstitu- 
tional are very interesting in the fact that here we have the highest 
court of a State interpreting the highest law of that State, its State 
constitution, and without exception, these courts have held, these 13 
or 14 courts have held that the nonsigner clause is contrary to the 
due-process clause of their State constitutions. 

It is for these States that I am speaking. I do not believe that this 
committee would like to force upon these 13 or more States a price- 
fixing arrangement that has been held by their highest court to be 
violative of their fundamental law. 

While the announced purpose of the enactment of a fair-trade law 
is for the protection of small business, it is interesting to note that 
in the State courts in cases attempting to enforce the price-fixing 
features of resale price maintenance, in at least eight of the cases 
they were brought by General Electric Co. 

The enactment of this law, may it please the committee, can only 
have one inevitable result. That is the raising of the price of the 
merchandise to the public. 

I have attached to my statement an affidavit that was filed in the 
Supreme Court of Florida. It is appendix A, in which is set forth 
39 articles under fair trading, and the price which was charged by 
Eckerd’s of Tampa, during the year 1953, the price which “would 
have had to be charged had fair trading been enforced, and the ex- 
cess both in amounts of money and in percentages. 

This is not only true of these articles, but in 1938 or 1939, a sur- 
vey was run and published in Fortune magazine, I believe in the 
January or February issue of 1939, which showed that consistently in 
some, I believe, 217 fair-traded articles, the price in States enforcing 
fair trade was running 30 to 40 percent above non-fair-trade States. 

Now, what is the purpose of our antitrust and our antimonopoly 
laws? 

Sometimes, as the years have gone by, we have varied from them. 
The ultimate and sole purpose is the protection of the American 
public. 
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Now, it is true that in so doing, we must protect small business 
from the predatory practices of big business in order to keep competi- 
tion alive. 

But the reason that we want to keep competition alive is so that 
no monopoly can come in here and gouge and raise the prices. 

What this act does is jump over all and make the monopoly right 
now. 

Now, rather than proceed any further with my prepared statement, 
I think I might be of better help to the committee to point out cer- 
tain things that I have heard while I sat here through these hear- 
ings. - 

T have heard most of the testimony. I have not been here all of 
the time. It appears to me that what the proponents of this bill 
have brought out is an extreme remedy, and turning back of the clock 
in any antitrust theory back way before the Sherman Act days, in 
order to meet a few things that are bad in the market place, some of 
which are already covered by State and Federal laws and some of 
which require the enactment of State and Federal laws. 

And I say State laws, and I say if it does require the enactment 
of State laws, the proof of the ability of these proponents of the bill 
to have State Seainlateires enact their laws should not bother them one 
iota if they have to return again to the States to reach certain things. 

But as [ have heard, we have had running through the discussion 

ointing out certain practices which are detrimental and which might 
considered predatory, such as loss leader, selling below cost, bait 
and switch advertising and disparagement of goods. There has been 
considerable discussion of loss leader, and it may well be that it will 
be necessary to have both State and Federal laws to abolish the loss 
leader. 

But let’s do that. Let’s don’t strike down our American system of 
free and open competition merely because we have one element that 
should be eliminated. 

Selling below cost, quite a number of States, California, for in- 
stance, has an effective statute on selling below cost. 

We have a Federal statute on selling below cost, section 3 of the 
Robinson-Patman Act, as was pointed out to this committee this 
morning by Mr. Burger in his statement that if we had effective 
enforcement of the Robinson-Patman Act, this act would not be 
needed, and I say with some pride that during the 414 years I was with 
the Federal Trade Commission, the enforcement of the Robinson-Pat- 
man Act increased, I believe, nearly threefold. 

There is still room for an increase, and also in connection with sec- 
tion 3, there is now pending before the Congress an amendment to sec- 
tion 3 which would straighten out a situation there which would give 
to the injured party the right of treble-damage suit. That act is 
pending. It is my understanding that it is supported by the Depart- 
ment of Justice and the Federal Trade Commission. 

Let’s enact that law and when the man is selling below cost with 
an intent to destroy competition, not only make him subject to the 
jurisdiction of the Department of Justice, but give to the injured 
party the treble-damage suit. 

That will eliminate that feature. But it will not allow some big 
business to say what amount has to be sold all the way down the line 
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after they have passed title, and forever remove any incentive for 
efficiency, for operations that will allow the man to pass on to his 
customer the savings. 

Bait and switch, many, many cases have been brought and are being 
brought by the Federal Trade Commission against the idea of usin 
bait advertising and then bringing the customer into the store an 
switching him to another article. 

Now in some instances, it may be necessary that State laws be passed 
to hit it purely at the local basis, but when it is in commerce, it has 
been met and is being met today. The same is true of disparagement 
of goods. 

Now, I have sat here and I have heard what I consider disparage- 
ment of some excellent business companies in the United States. Un- 
til this hearing I have never before represented either of the two com- 
panies that I am here representing today, but I have watched them 
over a period of years. 

The Eckerd Drug Co. was originally founded in Pennsylvania. It 
consists of some 27 or so scattered drugstores throughout the United 
States. They were founded, as I recall, about 1889, with a capitaliza- 
tion of $350. But the whole family got together and they worked and 
the second generation worked and by working and by struggling and 
by going out and doing business in the American way, by bringing in 
self-service, the customer coming in and serving himself and making 
efficiencies there, they were able to pass them on so that the consumer 
saved the money. 

And until today, I did not know that was a sin. The Webb Drug 
Co., of St. Petersburg, is an outstanding community enterprise. It 
has been there for many years. If they were predatory, if they were 
fly-by-night, how could they have lasted through those years? 

You gentlemen may be familiar with the community of St. Peters- 
burg, Fla., which is settled largely by elderly retired people on annui- 
ties, pensions, and retirement. 

If somebody like Webb can come in and by efficiencies and economies 
make it such that the consumer can get the goods at a lower price, I 
do not think that is asin. I think that is an American way of doing 
things. 

So I say to you, let’s not force upon the States who have found this 
contrary to their fundamental law, a system of price-fixing concern 
in which it is questionable whether it would work or whether it would 
solve the problem. But let’s look at what may be predatory and 
unfair practices and eliminate those. 

And if it takes Federal legislation, let’s have that. If it takes 
State legislation, let’s have that. 

In conclusion, I think, Mr. Chairman, you very ably corrected the 
record this morning, but having served for 414 years with Judge 
Gwynne of the Federal Trade Commission, I could not leave the 
record unless it is fundamentally clear that the statement made by 
Judge Gwynne on page 4 to the effect—it is not on page 4 
either. The statement that I am referring to is the statement about 
the McGuire Act. It is on page 2, the bottom paragraph, in which 
in response to a question from Congressman Alger today, the witness, 
Mr. Waller, said that Judge Gwynne was incorrect in his facts. 





FAIR TRADE 597 


I think the record was clearly straightened out there and that the 
statement made by Judge Gwynne, “The constitutionality of the act 
has never been squarely tested in the United States Supreme Court 
although certiorari was denied in one case,” giving the citation, I 
would like for the record to show that this is a true statement that 
because, as I say, I served with Judge Gwynne, under him, he served 
in the Congress for 14 years, and while I may, as I did on occasions 
when I served with him, disagree with him on matters of law or 
maybe matters of economics, I am sure that he would never present 
any statements to the Congress that were not factually true. 

Mr. Dotuincer. Mr. Avery, any questions? ‘ 

Mr. Avery. Just one question, Mr. Akerman. I have never had it 
explained to my complete satisfaction where these nonsigners get 
their merchandise, unless there is a violation on the part of the 
signers. 

Mr. Akerman. As the witness before me said, quite a number of 
companies continue to serve merchandise to nonsigners. Now, as 
I understand that, I may be wrong, it has been some years since 
I have read the Beechnut case, but as I understand the law with the 
possible exception of the State law in Congressman Alger’s case, 
any manufacturer can refuse to sell to any distributor or any retailer 
for any reason whatsoever if it is his decision. 

Now, the Beechnut case, as I recall says 

Mr. Arcer. Will the gentleman wait just a moment. It is not just 
my State but now a series of six States. I would like to have the 
record show that because I do not think it fair that we ever conduct 
a hearing just in the name of one State. 

Mr. AkerRMAN. Well, in those States that have their own State 
laws 

Mr. Areer. I wanted to get that in at this point in the record. 
Now, please continue. 

Mr. Akerman. As I understood it, the Beechnut case held that the 
manufacturer in a conspiracy to boycott with other distributors, he 
could not do that and boycott the man merely because he sold below 
cost. Now that is my recollection of the Beechnut case. But if I 
as a manufacturer, if I as the head of the company, insofar as my 
understanding of the antitrust law, want to refuse to sell to any 
distributor because he varies from my plan, why I think I have that 
right. 

On the other hand, Tf also think I have the right, and I think they 
exercise the right, if he wants to sign with some people and agree 
with them, that then others may sell to him. Then, of course, there 
are other ways in which they purchase through the various articles 
of commerce, through the various areas of commerce. 

Mr. Avery. You have aroused an interesting thought there. I 
hadn’t even considered it before. Supposing this bill were enacted. 
Let’s take General Electric. 

Under the option, they could elect to fair trade their merchandise. 
Certainly, they couldn’t discriminate legally among their outlet chan- 
nels, could they? General Electric would have been compelled to 
sell it at fair-trade prices whereas other distributors would not have 
had the same obligation. 
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Mr. AxermMAn. They could not discriminate in price under the 
Robinson-Patman Act and it might well be, Congressman, that under 
the language of this bill giving anybody a right to do it that another 
distributor would have a cause of action in that. 

But I am taking the word of the witness before me today who has 
spent 27 years in the field in which he said the manufacturers did do 
that today under fair trade. 

If I am not mistaken, he was quoting when the same question was 
asked. 

Mr. Avery. I think that is the way he responded to me. I yield 
the floor, Me. Chairman. 

Mr. Dotiincer. Under those circumstances a manufacturer could 
sell his wares to a customer of his who he knows is not selling at fair 
trade, permit him to go into open competition with other people not- 
withstanding the passage of such act, unless the manufacturer wanted 
to take this dealer into court, that dealer could continue to sell mer- 
chandise without fair trade even though the rest of the people of the 
industry are fair trading. 

Mr. Akerman. That is my understanding of it, Mr. Chairman. 

Mr. Avery. Mr. Chairman, if I may comment on that, as I read the 
bill, the only party that would have cause for action would be the 
manufacturer himself, under the bill. 

Mr. Dotiincer. That is because the Federal Trade Commission 
would have no jurisdiction over the enforcement of this legislation. 

Mr. Avery. That is right. 

Mr. Akerman. That is my interpretation of the bill. T also think 
that there is strong legal argument for the interpretation of the Federal 
Trade Commission that it would not affect the States where there is the 
nonsigner clause. But I fear the act as drawn, and the reason I fear 
it is this: I think there is a strong legal argument the other way, and 
somebody will have to pay the cost of that litigation, and I don’t want 
Webb or Eckerd to have to pay the cost of that litigation and raise 
their prices and pass that cost on to the consumer in Tampa and St. 
Petersburg, Fla. 

T think there is strong legal argument both ways. I think there is no 
doubt the purpose of the bill is to have a national fair trade act. 

Whether it does nor doesn’t depends on how you interpret the 
language. 

Mr. Dotirncer. Of course, in addition to that, the other customers 
of this manufacturer who are compelled to sell fair trade, would have 
a right to go into a court of equity and show damage and mavbe he 
successful, because they are losing money, there is no doubt about it. 

But I don’t think we can pass upon that but would let the courts make 
that determination. 

Mr. Akerman. I can see generations of litigation if this bill is 
enacted into law. 

Mr. Dotiincer. Mr. Waller said that would increase the business of 
the legal profession. 

Mr. AKerRMAN. It may be. 

Mr. Doriineer. That isn’t what we are trying to do here, however. 

You and I as lawyers aren’t interested in that. 

Mr. Alger. 
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Mr. Acer. Mr. Akerman, since you worked with the Federal Trade 
Commission and with Judge Gwynne and he has already testified, and 
we have ended up with either a misinterpretation or misunderstanding 
as to what he said, I would like to ask what you think about this part 
of his statement when he said, and he quoted various parts of this bill 
and I believe also referred to the McGuire amendments, he said: 

It is difficult to see how the first quoted paragraph can be reconciled with the 
second, that is to determine whether the bill provides for a Federal trade law 
or is still dependent upon whether the State has such a law. 

In the record he did not correct this when given the opportunity. 
As I understand it, he seemed to leave the impression that this law, 
which is Federal law, might not take effect in a State unless it had a 
fair trade act. 

What is your interpretation ? 

Mr. AxrermMAn. Congressman Alger, at the outset I would like to 
state that the work at the Federal Trade Commission on this bill came 
up after I left, so I had nothing to do with that, and I certainly would 
not we to say what Saag Gwynne meant. But as I under- 
stan 

Mr. Arcer. In your opinion, as an attorney. 

Mr. AKERMAN. In my opinion, as an attorney, it is this: That the 
avowed purpose of this bill is to enact a national fair-trade law which 
would be effective in States, whether they had a fair-trade law or not, 
and I fear that interpretation of the bill. 

However, I think that there is strong legal argument for the inter- 
pretation that Judge Gwynne has made, because in the prior sections 
they have referred to exemptions from antitrust laws, and they do not 
refer to them here. 

I think it is a question that, if the bill is enacted into law as it is 
today, that question will certainly be tested in the courts as to whether 
it does or does not. But I fear an interpretation contrary to that of 
Judge Gwynne’s, and that is the reason I am here today. 

If it wasn’t for that, I would be perfectly happy, because in Florida 
we have knocked out the nonsigner clause and we would not have to 
worry. But I feel that this would put a federally enforced statute on 
Florida, 

Mr. Axcer. Is there any question in your mind, if it went before 
the Supreme Court, as to what the decision would be as to Federal 
versus State, this law being in effect ? 

Mr. AxerMAN. Congressman Alger, I do not think there have been 
but very few antitrust cases, at least in the last 20 years, in which 
there was not a division on the Supreme Court, and sometimes 4 to 5 
and 5 to 4, and I would certainly hesitate to predict what their decision 
would be. My fear would be, although I would hope they would 
decide it as the Federal Trade Commission’s interpretation, my fear 
would be that they would decide it the other way, and that we in 
Florida and in the other States which do not now have legal non- 
signer clauses would have federally enforced legislation. 

Mr. Areer. To ask you another question, Mr. Waller, who appeared 
here and testified very well for his viewpoint, we all agree I think 
that we do not want to limit competition. This has been said over 
and over again. Nor do we want to hurt the consumer. This is agreed 
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by all, so our starting point is the same, no matter what views we 
may end up holding. 

Now I asked Mr. Waller, and I will ask you the same thing, though 
I shall not begin to ask the questions of you that I was privileged to 
ask of Mr. Waller. I am referring again to Judge Gwynne’s state- 
ment when he referred to a study made by the Federal ‘Trade Com- 
mission in 1945, an exhaustive study of 872 pages, and we have it here 
today, and he sai that the conclusions reached are far too long and 
detailed to discuss here— 
but, speaking generally, the Commission found that resale price maintenance was 
unsound economically, tended to destroy competition, and, at least in certain 
areas, favored the large concerns. 

The Federal Trade Commission made three deductions, based on 
that study. Now, do those deductions concur, or do you approve of 
those deductions as a result of resale price maintenance / 

Mr. Akerman. Yes, Mr. Alger; I do. I would like to state that, 
while I was not at the Commission at the time of this exhaustive 
study, it was an exhaustive study extending over many years and 
going into many areas; that it was carefully worked up by economists 
and attorneys at the Commission; and carefully studied by all of the 
members of the Commission, and, as you will see, that was issued in 
1945 and it is still the opinion of the Commission today. 

I think that the-fact that since 1917 it has been the position of the 
Federal Trade Commission, throughout all the years, throughout all 
the changes of personnel, throughout the periods of greatest pros- 
perity and greatest depression, throughout all the political changes 
that have tales place in this country Sariag that period of time, and, 
insofar as I know, only one man who ever served on that Commission 
favors resale price maintenance. 

Mr. Areer. Can this situation be corrected, as you see it, by enfore- 
ing present law, or will additional law be needed, as you alluded to 
earlier when you discussed loss leader, selling below cost, and so 
forth ? 

Mr. AxermMAn. With the question of selling below cost, if the De- 
partment of Justice had the sufficient facilities to enforce section 3 of 
the Robinson-Patman Act, I do not believe that additional legislation 
would be needed. But I do think and concur in the idea of making 
that, along with the other provisions of the Robinson-Patman Act, 
subject to treble-damage suit. I think that would go a long way 
toward solving that problem. 

Bait and switch, I do not see where any additional Federal law is 
needed at all. Now, it may well be that, in order to reach a purely 
local situation, we need some State laws. 

Disparagement of goods, as I say, is the same situation. The Fed- 
eral Trade Commission has moved time and time again on disparage- 
ment of goods of a competitor, so I do not think we need it there. 

Loss leader, to be absolutely frank, we might need some additional 
legislation. I would like to see some cases tested, first, but, if that is 
going to take too long, we might need it. I am speaking just off the 
cuff and I have not made an exhaustive study of it, but I have some 
questions as to whether loss leader could be reached under the Federal 
Trade Commission Act today. It may well be, and there may be 
cases that I am not aware of. 
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Mr. Acer. One final question. In the bill as it is written, either 
bill, the Harris or Friedel, obviously, you disagree with the bill, but 
is there language in the bill that, from your viewpoint, you think 
would be particularly difficult to either administer, enforce, or would 
be the subject of a lot of litigation that could result in increased costs, 
and so forth? In other words, where in this bill do you think are the 
particularly dangerous parts where the language is confusing, if any ? 

Mr. AkERMAN. Speaking purely from the standpoint of drafting a 
bill, I have not studied it, line by line, but I think that certain doubts 
should be ironed out. I think section 5 of the bill should be redrafted 
so that it is not in conflict with sectiong® and 3. 

Fundamentally, I do not like the idea of overruling McKesson- 
Robbins, because I do think you would be destroying competition; I 
mean if you allow the man to fix the prices and then come down and 
compete at the next level, but that is not a fault in the drafting of the 
bill. Ihave not studied the bill from that standpoint. I have studied 
it from what I thought the effects would be. 

Mr. Atcrer. What do you think about being notified as to price fixing 
or price setting being stamped on the cartons; that is, fair-trade re- 
sale price maintenance? Is that sufficient notice in your business; I 
mean the business you represent ? 

Mr. Akerman. You have the question there whether or not the 
retailer is going to know before he gets the article. As long as he 
knows that it is fair traded and has a fair-trade price, I would say 
“Yes,” but it does not say that. 

Mr. Acer. It says this will be prima facie evidence. 

Mr. AxerMaN. Yes. I would say this, Mr. Alger, from my exper- 
ience at the Federal Trade Commission: There is a far greater in- 
equity in the market place today by preticketing a higher or fictitious 
por and then people selling below it, and that the American public is 

‘ing gypped far greater from that than they ever would be by any 
selling below what this man sells over here. 

So, having had that experience with the numerous articles that come 
out with the preticketing of $80 that have never sold for $80 and mis- 
leading the public that way, I am just constitutionally opposed to pre- 
ticketing, so maybe I am giving you a biased view on that. 

Mr. Araer. If you have not thought it through, I would not expect 
you to answer. What do you think the definition of “substantial” is? 
This troubles me and I asked Mr. Waller this. What do you think isa 
“substantial” portion of merchandise when it is used in terms of ship- 
Sere State lines?) What would substantial be in your mind 
egally ? 

Mr. AKERMAN. It is just hard tosay. I think it should be the same 
as in the rest of the Federal Trade Commission Act. This bill amends 
the Federal Trade Commission Act, and while I will admit 

Mr. Aucer. I believe that is new language. 

Mr. Axerman. That is what I say. While I admit that the lan- 
guage as drawn in the Federal Trade Commission Act has been bother- 
some of interpretation, we do have the years of interpretation on it, 
and it is getting to where it is a known thing. I would prefer that the 
same language be used that is in the rest of the Federal Trade Com- 
mission Act. 
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Mr. Acer. Do you want to comment further on a proprietary in- 
terest on trademark? This comes into this. I do not know whether 
this is new or not. Have you any view on that, what that proprietary 
interest is so far as its needing protection is concerned ? 

Mr. Axerman. I do not believe that I would care to go too much 
into that. I would like to state this much, though. 

I would not care to argue the question of proprietary or nonproprie- 
tary, but if, which I do not agree with, if you assume a proprietary 
interest, that does not give the owner of the proprietary interest an 
unlimited right to do what he wants to with the American public. 
That has even been carried so far where the man has the patent they 
have made him divest patents. And after all is said and done, he 
can retain his proprietary interest if he sends out on consignment. 
But when he sees fit to sell and pass the title, it looks like to me he is 
giving up his interest. 

But I would rather have a better authority on proprietary interest 
argue that, than me. 

Mr. Arcer. I appreciate the answer you have given me, Mr. Aker- 
man, 

Thank you, Mr. Chairman. 

Mr. Do.tiineer. Mr. Akerman, one question. Would you care to 
comment on the constitutionality of this bill? Do you think it is or 
is not? 

Mr. Axerman. Of course, there is no doubt as to the ability of 
Congress to regulate interstate commerce, but with my own back- 
ground—and I might say, Mr. Chairman, my father was the first 
Federal judge to hold NRA unconstitutional—I have grave doubts 
as to the constitutionality of this bill, and if employed in the case I 
would rather argue the unconstitutional part under the due process 
clause than to argue the other way. 

Mr. Dotxincer. Thank you, that is all I have. Thank you very 
much, Mr. Akerman. 

Is Dr. Herman here? 

You may proceed, Dr. Herman. 


STATEMENT OF EDWARD S. HERMAN, ASSOCIATE PROFESSOR OF 
ECONOMICS, PENNSYLVANIA STATE UNIVERSITY, UNIVERSITY 
PARK, PA. 


Mr. Herman. My name is Edward S. Herman. I am an associate 
professor of economics at Penn State University, University Park, Pa. 

I am specialist on monopoly problems and antitrust policy and for 
the past several years I have been looking closely into the fair trade 
question. 

During the current academic year I am on leave from Penn State 
with a Ford faculty research fellowship to enable me to study the 
origins and development of resale price maintenance in the United 
States. During the course of this study I have talked to a consider- 
able number of manufacturers of all sizes and retailers, wholesalers, 
trade association officials, and I have read intensively in the trade 
journal literature from about 1850. My statement is too lengthy to 
cover in its entirety, but I would like to call your attention in my oral 
presentation to some of the strategic arguments under each topic 
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heading and use these as a basis for commenting on the remarks of 
some of the preceding speakers, particularly Mr. Herman Waller. 

I had intended to bypass entirely my section on the origins of fair 
trade which starts on page 1, but Mr. Waller’s frequent reiteration 
of the fact that the legislatures in 45 States saw fit to pass fair trade 
laws impels me to call attention once more to two unpleasant little 
facts that are very amply documented in the 1945 Federal Trade 
Commission report on resale price maintenance,’and in the Fair 
Trade Manual which was published in 1937 by the National Associ- 
ation of Retail Druggists. One of these facts is that the National 
Association of Retail Druggists made a deliberate and systematic 
effort to prevent public hearings on fair trade bills in the States. 

Mr. Atcer. Who did? 

Mr. Herman. The National Association of Retail Druggists. This 
is documented as I say in the 1937 manual. 

Mr. Arcer. I am having trouble hearing you. 

Mr. Herman. I beg your pardon. 

The second fact is that they were eminently successful in this 
regard as public hearings on the fair trade bill were held in only 3 
of the first 32 States in which fair trade legislation was passed. 

This means that in 29 of the first 32 States which passed fair trade 
bills, there were literally no public hearings whatsoever held on these 
bills. The evidence is clear that the fair trade acts of the States were 
passed in great, haste under extreme pressure and without serious 
consideration of the issues involved. 

I wish to turn now to the substantive questions. The foregoing is 
more of an aside as to what I wanted to talk about. 


Starting on page 5, I djscuss the important loss leader issue. 


Spokesmen for fair trade urge this type of legislation as essential for 
eliminating unfair competition, particularly the loss leader. How- 
ever, it is the view of many students of this question, including my- 
self, that the emphasis on the loss leader is a tactical one, and that 
the true objective is the elimination of all price competition on a wide 
range of highly salable items. The following are the reasons why 
I believe the emphasis on the loss leader is disingenuous. First, if 
one reads the trade journals in all the industries in which fair trade 
is an important question, where the dealers are talking to one an- 
other and not for public consumption, the consistent emphasis is on 
dealer price cutting. There is very little talk about loss leaders, and 
they seem to be shunted aside and sort of saved up for continuous 
emphasis at congressional hearings. But in the journals where the 
dealers talk to themselves, the question is price cutting, the evils of 
price cutting. Price cutting is the ugly thing which these people 
desire to eradicate. 

The second reason that I consider the loss leader more of a tactical 
gambit is the fact that the loss leader has never been a problem of 
major proportions in the United States, with the possible exception 
of the thirties. Even then chainstore buying advantages and low 
markup policies were far more important as an explanation of the 
competitive pressures on a small dealer than loss leader selling. 
There has only been one extensive study of loss leader selling in the 
United States. This was carried out in the 1930’s by the Federal 
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Trade Commission in their extensive chainstore inquiry, and in this 
study which is a little old now, but still occurred in the midthirties 
it was found that the loss leader was not a major problem. 

It was found that a very substantial percentage of chainstores did 
not use this tactic, and the conclusion of the FTC in their chainstore 
study was that the real problems for the small dealer were twofold. 
The low markup policy of the chains was one and the other was 
the great buying advantage that the chains had over the small dealer. 

The loss leader was considered a problem definitely of secondary 
importance. 

The Canadian Restrictive Trade Practices Commission carried out 
a very extensive study of loss leader selling in Canada, which is a 
country that has considerable similarities with our own In economic 
organization and in market development. This study, published in 
1955, concluded that the loss leader was not a serious problem in Can- 
ada. 

A third reason, gentlemen, for questioning the view that fair trade 
is for the purpose of controlling the loss leader is its inappropriate- 
ness for this end. The control of the loss leader is a problem of lim- 
iting selective price cuts of a drastic character. 

From a commonsense standpoint, fair trade would appear to be a 
remarkably clumsy and inappropriate means of controlling such price 
cuts. 

For one thing, since it only restricts price cutting on goods subject 
to fair trade contract, it always leaves very considerably leeway for 
loss leader selling on the many items not covered by such contracts. 
Secondly, it not only prevents deep price cuts on the items which it 
does cover, it precludes any competititon whatsoever in the sale of 
these goods. 

Moreover, there is no assurance whatsoever that the goods placed 
under resale price contracts would have been subject to loss leaders. 
It would appear fairly obvious that a law restricting price cuts on all 
goods to some small minimum markup over invoice cost, would be the 
logical objective of those interested primarily in controlling the loss 
leader. 

This has been the aim in past years of important elements in the 
food and grocery trades, but in the drug trade, which has spearheaded 
the drive for resale price maintenance legislation, the primary policy 
end has not been to abolish the loss leader, but to achieve a 50-percent 
markup over cost on all items regularly sold in the drugstore. 

Thus, in a meeting of the executive committee of the NARD in 
May 1935, the president of that organization stated quite explicitly 
that, to quote— 
the first point of our 20-point program is 3314 percent on every item. The man 
who gives the greatest advantage is going to get the cooperation of the retailer. 

It goes without saying that a 50-percent markup objective implies 
a purpose far beyond simple protection against the loss leader. 

Where well-organized dealer groups have specific markup objectives 
that they wish to realize, the fair-trade laws provide them with ma- 
chinery that may approximate a cartel in efficiency. 

Since the manufacturer can fix resale prices and margins, he is 
immediately under direct or indirect pressures to do so, and at the 
level desired by the disciplined dealer group. 
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Consider the probable reaction of a manufacturer of toiletries to 
the letter written by the executive secretary of the NARD, February 
10), 1936: 

I am sure that if we start a campaign through our journal, carrying it through 
the officers of each State and local association in this country, you are going 
to find that it will cause you more trouble and take away more business from 
you than you had ever realized. I can refer you to the Pepsodent Co. and some 
others in regard to what concerted action by the druggists of this country 
did to their volume. 

On the other hand, as Mr. Dargavel pointed out in a speech on 
February 11, 1936, those manufacturers who “cooperate” by main- 
taining prices with a “fair m: argin of profit,” like Dr. Miles Co., will 
find that such strategy pays off handsomely : 

Did the druggists out there appreciate what they [Dr. Miles Co.] had done? 
They certainly did! They got behind the products of this manufacturer and 
the sale of the products of this company has increased 200 or 300 percent in 1 
year’s time. 

Under these circumstances, fair trade is neither permissive, nor 
voluntary, nor connected in any meaningful way with the loss leader 
problem—it is an essential part of the ‘machinery by which dealers 
eliminate competition and assure the establishment of general dis- 
tributive margins. 

It makes the organized-dealer boycott feasible, and the records of 
the antitrust agencies give ample evidence that fair trade has served 
as an inducement to law violation in this regard. 

I would conclude, then, that the purpose » behind the fair trade laws 
is not the desire to control the loss leader but, rather, to eliminate 
price competition in distribution on the items in question, and to fa- 
cilitate the achievement of the specific markup objectives of organized 
dealer groups. 

May I comment at this poimt on the language of Mr. Waller and 
on the language in H. R. 10527 to the effect that the bill will enable 
retailers “to compete on more equal terms” ? 

There is a new word that has come into the language recently that 
describes this sort of phrasing to perfection : “Orwellian.” 

Mr. Arcer. What is the word ? 

Mr. Herman. “Orwellian”. It is from Mr, George Orwell, the 
author of “1984”. This phrase was coined to refer to language that 
says something, but means precisely the reverse; that: War is peace. 
That is one of his favorites—or : Peace i is war. 

My statement is that this language in H. R. 10527 is “Orwellian” 
in this sense, which I now proceed to demonstrate. 

Suppose A formerly charged less for goods than B. <A law is passed 
which results in 

Mr. Atcer. Wait a minute. I missed that. 

Mr. Herman. “A” formerly charged a lower price than “B”. Now 
we have this law passed, and, as a result of this law, A no longer can 
charge a lower price than B. They both have to charge the same 
price. 

Formerly they would compete in price. Now they are obliged to 
charge the same price. 

Are they now competing on “more equal terms” or not competing 
on “more equal terms” ? 
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If John Schwegmann wishes to sell Squibbs vitamins at a mere 25 
percent markup and a fair trade arrangement forces him to sell at 
the same 50 percent markup as the corner druggist, is this permit- 
ting competition on “more equal terms” or is it a very clear and 
definite refusal to permit Schwegmann to compete in price? 

Fair trade sanctions the elimination of the most important kind of 
competition on all goods covered by fair-trade contracts and then 
permits sales to be redistributed by less important and even wasteful 
forms of competition. 

Price competition is eliminated on fair-trade goods, and this kind 
of competition bears most critically on living standards. 

Fair-trade legislation does not enable retailers to compete on more 
equal terms. It permits many retailers to maintain business volume 
by protecting them from the competition of those retailers who wish 
to compete. 

May I suggest that a more straightforward and accurate represen- 
tation of the effects of fair trade would require the following amend- 
ment to page 2, line 6, of the present bill ? 

This is a facetious recommendation, because I would condemn the 
bill in its entirety to begin with. 

Mr. Doxiincer. I am glad you said that. We might have taken 
you up on it. 

Mr. Herman. [I still think this would be more straightforward and 
more accurate, if, on page 2 of the bill, on lines 5 and 6 where it says: 
by affording the small retailer an opportunity to compete on more equal terms 
with the large retailer * * *. 

I would recommend that a more accurate statement would be as 
follows: 

* * * and by affording the small retailer an opportunity to stay in business by 
permitting the elimination of retail price competition on branded commodities. 

I honestly think this would be far more accurate and less Orwel- 
lian, because we are not permitting, by this bill, retailers to compete 
equally with other retailers. 

What we are doing is preventing those retailers who want. to com- 
pete in price from doing so. 

May I turn now to the next topic in my paper, which is fair trade 
and the small manufacturer. 

It is frequently urged in support of resale price maintenance legis- 
lation—and this is on the first page of the bill, as its stated purpose— 
that it is essential to the welfare of the small manufacturer, who can- 
not afford the more expensive forms of price maintenance and whose 
welfare may be seriously impaired by price cutting in the channels 
of distribution. 

It is argued further that such price cutting reduces the incentives 
of the ordinary dealer to carry and push this manufacturer’s goods, 
and that he may in consequence suffer serious losses due to a shrink- 
age of his distribution base. 

This is a strong argument and, although I intend to place it in what 
I consider to be its proper perspective, I do not mean to deny its core 
of validity. 

There are a substantial number of small manufacturers who feel 
that resale-price maintenance is important for their welfare. More- 
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over, there are numerous extant examples of minor disasters to manu- 
facturers result from retail and wholesale price cutting. 

However, let me point to some relevant qualifications : 

First, although there are many instances of temporary losses and 
serious inconveniences to manufacturers as a result of price cutting in 
distribution channels, there are very few if any authenticated cases of 
manufacturer failure due to this cause. 

I have read all the hearings before Congress on fair-trade legisla- 
tion since 1914——— 

Mr. Ateer. What is that? You have read all the hearings? 

Mr. Herman. Yes, sir; I have read all of them, and I have not 
found a single authenticated case of a manufacturer’s failure due to 
this particular cause. 

There are about 2 or 3 general statements about manufacturers who 
got into very serious trouble, but no authenticated demonstration of a 
single manufacturer’s failure due to distribution price cutting. 

Secondly, although small manufacturers may find it difficult to pro- 
tect themselves from leader selling because of their financial weakness, 
they are also less likely to get involved in it by the very fact that they 
are small and not very well known. 

If effective leader selling requires the use of well-known, heavil 
advertised brands, this would appear to exclude the vast bulk of small 
business. There are undoubtedly exceptional cases; but, in general, 
the products of small concerns would not appear to be well qualified 
to function as leader merchandise. 

Thirdly, I would like to point out that the small manufucturer is 
not entirely helpless in protecting his distribution. A truly small 
manufacturer may very well have sufficiently few outlets to permit an 
effective policy of refusing to sell to price cutters, or he may pull in 
his horns to such a point. 

This is exactly what Mr. John W. Anderson of the Fair Trade 
Counsel was forced to do under conditions of leader selling in the 
twenties, and, in his own words: 


That “refusal to sell” formula saved our business. 


Mr. Waller commented on the Beech Nut decision in reply to a 
question, to the effect that the Beech Nut decision stated that a manu- 
lasteve could not refuse to sell to a price cutter. 

This is not a correct statement of the Beech Nut case. 

The Beech Nut case said that a manufacturer cannot refuse to sell 
as a part of a conspiracy with his distributors. 

This was the essence of the Beech Nut case: It outlawed a collusive 
operation in which the manufacturer cooperates actively with his re- 
tailers and wholesalers, saying nothing whatsoever about refusing to 
sell, in itself, being illegal, and, as this case indicates, it was used and 
is used continuously. 

Refusal to sell has strong legal sanctions. 

Mr. Arerr. That collusion was contrary to the antitrust law. 

Mr. Herman. Which collusion ? 

Mr. Acer. The collusion you speak of between manufacturer and 
retailer. 

Mr. Herman. Yes. 
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I would like to observe at this juncture that many manufacturers 
appear to want fair-trade legislation to enable them to have their 
cake and eat it, too. 

In 1952, Mr. Van Mell of the Sunbeam Corp., informed this com- 
mittee that: 

Sunbeam needs the large stores and it needs the small, but we want a law 
that will prevent either a large or a small store from breaking up a price 
structure. 

But does Sunbeam “need” both types of store 

Could this statement not be rephrased to s a that Sunbeam is un- 
willing to confine sales to stores that have a relatively uniform 
merchandising policy; and, therefore, requests legislative action that 
will enable it to impose a specific resale price on stores that wish to 
control their own price policy ¢ 

I would like to suggest that Sunbeam has the option of riding only 
one horse. If such concerns wish to tap the mass retailer, they volun- 
tarily forgo that option and should be compelled to abide by the 
consequences. 

I would also like to note at this point that Sunbeam is also not 
always averse to helping the big store break up a price structure. 

In recent months you may have read about the cooperative efforts 
between Sears, Roebuck Co. and Sunbeam in which Sears, Roebuck, 
apparently in close cooperation with Sunbeam, engaged in very sub- 
stantial price cutting in many local markets on Sunbeam products. 

Here, in Home Furnishings Daily for March 24 

Mr. Arcrr. Do you mean without changing the trade name? It 
was still Sunbeam? 

Mr. Herman. Oh, yes. Exactly. It was Sunbeam. 

This is from Home Furnishings Daily, March 24, 1958. Accord- 
ing to this little article: 

Sunbeam Corp. has started selling its electric housewares direct to Sears, 
Roebuck & Co., according to trade reports. Sources close to the store indicated 
the firm felt it was missing the boat in the recent price footballing; so, to get 
into the game, Sears is buying direct and using the Sunbeam brand name. 

Here, in another article in Home Furnishings Daily for March 31, 
it says: 





Three downtown department stores here broke prices on Sunbeam electric 
appliances Friday to meet the prices offered by Sears, Roebuck & Co. in the 
Thursday afternoon papers. Spokesmen for the three department stores said 
the reduction in price was not made with any idea of touching off a price war 
on electric appliances, but merely a move to stay competitive on the Sunbeam 
items with Sears. 

Well, this seems to me a very interesting case, because here Sunbeam 

s actively cooperating with Sears, which carried out a fairly wide- 
whe ad price-cut operation to the detriment presumably of local 
retailers. But this was helping a big store break up a price structure. 

This is presumably what Sunbeam is coming to you and asking 
you for legislation to prevent, and here it cooper: ates in such endeavor. 

What this means is that they want to do it at their discretion. 

They want to be able to control the big stores so that when the big 
stores may want to engage in price competition on their own, they 
cannot do it; but they can only do it in conjunction with Sunbeam 


Corp. 
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Finally, I would like to point out that fair trade is by no means 
a utopian solution to the retail price cutting problems of the small 
manufacturer. 

Enforcing fair trade is a costly business, and I have found that 
a fair number of small manufacturers consider fair trade an ex- 
pensive luxury, beyond their means, and available only to the very 
sizable firms that can afford to employ shoppers and expensive legal 
counsel, 

For many of these firms, including those employing fair trade, a 
refusal to sell is the primary means of price protection. 

In the next paragraph, I discuss a sample I took of 194 fair trading 
manufacturers. In this sample I found that one-third of the manu- 
facturers, 61 of them, who fair-traded merchandise valued at $5 mil- 
lion or more in 1954, accounted for 90 percent of the total fair traded 
volume of the 194 manufacturer sample. 

This indicates that fair trade is not a small-business operation by 
any means. 

Mr. Aucrr. Would you say that once again? 

Mr. Herman. In other words, 90 percent of the fair-traded mer- 
chandise in my fairly large sample was supplied by manufacturers 
who fair traded 5 or more million dollars’ worth of merchandise. 
These are not small manufacturers, but they fair traded 90 percent 
of the total fair-trade volume. 

And in his 1949 interview on voluntary fair trade, Mr. John W. An- 
derson also pointed out that 56 out of the leading 100 largest national 
advertisers in the United States fair trade all or a part of their 
products. 

All this means that from the standpoint of the impact on the pub- 
lic, fair trade is not a small-business affair. It is big business. 

T he fact that large concerns dominate in terms of fair-trade volume 
is not, of course, inconsistent with the view that fair trade is im- 
portant to a substantial number of small firms. 

It does indicate, however, that the restrictions on price competition 
sanctioned by fair-trade legislation are by no means confined to those 
essential for the preservation of the small manufacturer. 

Question is often raised in this context as to why fair trade should 
be selected for criticism if the much wider phenomenon, resale price 
maintenance, is viewed as undesirable ? 

One reason is that the major alternative devices for price main- 
tenance—consignment selling, refusing to sell, exclusive dealing, and 
forward integration—all serve legitimate business purposes which 
make them hard to challenge per se; whereas, the fair-trade laws 
sanction a pure price-fixing technique. 

This is not to say that fair trading may not be used to achieve sim- 
ilar and legitimate ends; but, rather, that this instrument invariably 
attains its ends by means of limitations on price competition. 

A second reason for special concern with fair trade is the excep- 
tional degree of control over the price policy of wholesalers and re- 

tailers which it places in the hands of manufacturers and those mer- 
chant groups desirous of reducing competitive pressures. 

The coercive features of the nonsigners’ sintase—Smipiintéey incor- 


porated into H. R. 10527—are unmatched by any other price 
maintenance device. 
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A third reason for directing attention to fair trade is that this pow- 
erful and coercive instrument for maintaining resale prices is avail- 
able only as a result of special legislative sanction which is readily 
terminable. 

The alternative devices are deeply rooted in the legal framework of 
a private enterprise economy, and they require that the manufacturer 
undertake sacrifices and costs in order to make it possible for him to 
restrict price competition in distribution. 

At this point I would like to call attention to another curiosity 
involving Sunbeam. 

Mr. Areer. Would you pause just a moment. 

When you say “manufacturer undertake sacrifices and costs in order 
to make it possible for him to restrict price competition in distribu- 
tion,” would you care to elaborate just briefly what sacrifices and 
costs ? 

Mr. Herman. Let’s take consignment selling as a case in point: 

In consignment selling, the manufacturer takes all the risks in- 
volved in transporting the goods and in having them sold, and if 
they are not sold he takes them back because he retains ownership in 
those goods. 

Mr. Ateer. He restricts the price competition in that sense. 

Mr. Herman. Only on the goods consigned. 

If other people get hold of the goods, they can do what they want 
with them, if they get them by fair contractual means. 

But on the goods that he does consign, he retains ownership; and, 
therefore, he retains the risks that are attached to selling the goods. 

Mr. Aucer. Are there any other cost sacrifices other than in con- 
signments ? 

Mr. Herman. Yes; there are. 

Forward integration involves tremendous investment in facilities. 
Suppose General Electric buys retail stores, opens its own retail stores. 
There it is taking all the risks of a retailing business. It has invested 
all the capital, and it invests all the capital in the stock, so that it is 
taking all the risks involved in retailing. 

Now, in the case of a fair-trade arrangement, the risks are still with 
the retailer. The manufacturer doesn’t take the risks. If he sells 
the goods, he loses title, passes title to the buyer, but he doesn’t retain 
any interest in a strict financial sense. 

Suppose the goods can’t sell ? 

Here is the case I was going to call your attention to in Home 
Furnishings Daily, November 29, 1957. Here the heading of the 
item is: “Sunbeam Surprise Pan Upsets Coats.” 

And the article reads—just to read the essentials : 

Sunbeam Corp. is in hot water with both dealers and distributors because of 
its surprise introduction here of an 11-inch immersible electric fry pan with 
separate controls. Only a few weeks prior to the introduction, there were 
dealers’ and jobber meetings in San Francisco and Oakland. Sunbeam spokes- 
men reportedly told merchants then that the firm would stick with attached 
control units because of the superior performance compared with detachably 
controlled merchandise. 


They apparently changed their minds. 


We will have to wait and see if we get stuck with older merchandise. If we 
do, then we will really start squawking. We have protection against sudden 
price drops from Sunbeam but not against anything like this. 
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In other words, Sunbeam doesn’t take full responsibility for the 
sale of these goods all the way through to the consumer. It ap- 
parently takes some responsibility for price drops, but suppose it 
introduces a new product. Apparently this was a new product that 
was strongly competitive with the old-type pan. 

Mr. Axcer. I don’t want to belabor this, but what is the price 
drop? This is another interesting thing. Is the manufacturer 
backing up a price drop now ? 

Mr. Herman. From this I infer that Sunbeam was doing this. 

Mr. Acer. That is just an article. That is hearsay, unless you 
knew that as a part of your statement. 

Mr. Herman. No, t don't, but the point you see is that Sunbeam 
wishes fairly large-scale privileges for getting its merchandise 
through the channels of distribution, but it doesn’t take responsibility 
for finally selling its goods, but it wants very, very comprehensive 
controls on the price at which the dealer can sell it, although here in 
this case it appears to have introduced a new item that rendered to 
some degree obsolete items that the dealers had already been stocked 
with. 

The next topic in my paper is fair trade and the preservation of the 
small dealer. This is mainly a discussion of Mr. leenaeg statistics 
which he presented in his opening address to you, in which he at- 
tempts to show that fair trade perfection has been very valuable in 
preventing retail bankruptcies. 

I don’t propose to read this statement to you, but his statistical 
analysis seems to me as profoundly deficient as a statistical analysis 
can be. But I want to point out just one very obvious flaw in his 
statistics that immediately renders it somewhat absurd. 

Continuing my statement on page 14, he fails to correct his figures 
for other factors that may affect retail bankruptcies, postiodiiehy, 
State-by-State variation in rate of unemployment and income change. 
Since these are vastly more important determinants of business fail- 
ure than the presence or absence of fair trade, such correction would 
constitute a minimal step toward arriving at figures that would iso- 
late the effects of fair trade. The two non-fair-trade States which 
show a very drastic increase in retail bankruptcies are Michigan and 
Oregon. 

Does it not seem likely that the depressed condition of the auto- 
mobile business in Michigan, and the severe decline in the lumber in- 
dustry and exceptionally high rate of unemployment in Oregon are 
the decisive factors underlying the high retail] failures of those 
States? Was not the adverse weather affecting Florida during stra- 
tegic parts of 1957 a considerably more important force in generating 
retail failures than the absence of fair trade? 

Then on the other side of the picture, Mr. Mermey does not call 
attention to the fact that the fair-trade States are dominated by New 
York in which between one-third and one-fourth of all the fair- 
trade-State failures took place. 

Mr. Axucer. Did the gentleman find in his study of business fail- 
ures—I raised the question with Mr. Mermey. I was disturbed be- 
cause I felt he was being unfair when he talked in terms of number of 
business failures, without giving us the total number of businesses in 
operation. 
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Obviously if 1 business fails and you have been operating, you 
have got 10 operating, you have got 10 percent failure, but if 5 busi- 
nesses fail and you have got 500 businesses, there is a much smaller 
percentage, and I asked him about that and he kept dodging it I 
thought. Did you take into account anything about total business 
formations / 

Mr. Herman. No, I didn’t, but I think there I would go along with 
Mr. Mermey to this extent. What his figures tried to show is the 
change in the number of failures between 1953 and 1957. 

Now, he argues presumably that since the percentage increased 
between 1953 and 1957 is considerably greater in the non-fair-trade 
States, this is significant. 

Mr. Auger. Did he argue percentage, Mr. Herman, or was he talking 
total number of business failures ? 

Mr. Herman. Percentage increase in business failures. 

Mr. Axcer. Now, wait a minute, percentage increase ? 

Mr. Herman. Yes. 

Mr. Arcer. But that is not percentage there when you talk pure 
percentage, and I want to make this point not only in reference to 
just your statement but because of what Mr. Mermey said earlier. 
Generally business percentage of failure would be in terms of busi- 
ness failures as against the total businesses operating. Now, the 
percentage increase I understand, and that is the way you are using 
it; is that correct ? 

Mr. Herman. That is right. 

Mr. Doriincer. May I at this point inject myself? Isn’t it a fact 
that since 1953 there has been an increase in the cost of living spiral- 
ing up constantly, and the income has gone down, so that the general 
business picture has been bad, and it doesn’t reflect with respect to 
small business alone but throughout all industries? 

Mr. Herman. That is certainly true. I think that is valid, and it 
is consistent with the point I am making on the effect of generally 
adverse business conditions rather than the mere existence or non- 
existence of fair trade. 

Mr. Douirncer. You are trying to show, and I think we are in 
accord, that it was just a general tendency and has nothing to do with 
fair trade. 

Mr. Herman. I think that is definitely so. In any case, I was talk- 
ing about New York as dominating the fair trade picture, because a 
good percentage of the failures took place in New York. New York 
is certainly not a very good example of a vigorously enforced fair- 
trade area. 

In fact, it might be argued that fair trade has been so ineffectual in 
a highly competitive market of New York City as to render it a 
de facto non-fair-trade area. The fact that fair trade has been work- 
ing rather poorly in other fair-trade jurisdictions raises further doubts 
regarding its significance in explaining different rates of failure. 

I would like to call the committee’s attention to a study of failures 
of retail drugstores in fair-trade and non-fair-trade jurisdictions, 1939, 
1940, 1946, and 1947, prepared by Dun & Bradstreet at the request of 
the Federal Trade Commission. This rather restricted survey is too 
modest to afford us much in the way of dependable conclusions, but 
it is more meaningful than Mr. Mermey’s study, and it points to a 
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superior failure record for the drugstores in non-fair-trade jurisdic- 
tions. 

Mr. Dotiincer. Doesn’t it also show that of all the businesses that 
have had failures, the drug line was the smallest ? 

Mr. Herman. Not in this particular study. This is a very narrow 
study, at least the one I saw. Perhaps you are thinking of a broader 
study that they made. 

Mr. Acer. Would you tell us if the superior failure record was a 
great difference or just a small matter of degree? 

Mr. Herman. In the Dun & Bradstreet study ; in the one I refer to? 

Mr. Arcer. The one you make in which you refer to the record being 
superior in the non-fair-trade jurisdictions. 

Mr. Herman. It is fairly modest. 

Mr. Auger. Are we splitting hairs on this thing or is it rather defini- 
tive in your mind ? 

Mr. Herman. It is completely up in the air in my mind because I 
don’t think fair trade is so important that it would affect the failure 
rate noticeably without correction for factors that are almost impos- 
sible to correct for. 

Therefore, I merely point this out as offsetting statistics that puts 
the thing up in the air where I think it belongs. I don’t think Mermey 
proves a thing, and I don’t think the Dun & Bradstreet study proves 
much. I think the thing is almost beyond verification just as the price 
effects of fair-trade legislation, because fair trade is not that important 
in price making, so that you could correct for all the other factors 
that may affect the situation. 

I conclude my discussion of the small-dealer question by a few broad 
conclusions—pardon me, a few general statements—to express my con- 
viction that fair-trade legislation is not a proper or even very narrowly 
helpful aid in the solution of the small dealer’s more basic problems. 
Will he be able to obtain sufficient size by a price umbrella that makes 
it possible to survive on high margins and low volume, and which 
serves to attract new small-store competition ? 

Will he be stimulated to improve his business methods and policies 
so as to be able to withstand economic shocks such as depressions, the 
opening of a nearby supermarket, or the periodic breakdown of fair 
trade? 

Will he be able to persuade the consumer over the long run that his 
protected margins are reasonable and that he is worthy of special 
patronage, when his goods are stocked and discounted in other stores? 

Because the answer to these questions is, I think, negative, fair trade 
does not appear to me to be a self-maintaining system in a free society, 
but contains the seeds of its own destruction. 

Now, I go into a series of topics connected with the consumer and 
the impact of fair trade on the consumer, 

Mr. Ateer. A series of what? 

Mr. Herman. Topics on the impact on the consumer. First is fair 
trade and consumer deception. 

Spokesmen for fair trade have always shown a generous but rather 
one-sided solicitude for the welfare of the consumer. In their view the 
consumer is a fool who must be legislatively protected from his folly, 
but only as regards his propensity to patronize price-cutting retailers. 
The usual argument proceeds as follows: the “predatory” or lurist re- 
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tailer systematically deceives the consumer by advertising and selling 
“loss leaders.” These leaders persuade the consumer that the preda- 
tory retailer sells all goods at comparably low prices, and when the 
consumer is enticed into the store by this trick he is then induced to 
buy other overpriced items that more than make up for the loss sales. 
Fair trade legislation protects the consumer by making it possible to 
prevent the use of many nationally advertised branded goods as bait. 

But what of the intelligent consumer, or the consumer so poor as to 
be compelled to shop with care? Their living standards must surely 
be depressed by the elimination of price cutting on such goods. Fur- 
thermore, if the mass of consumers are so foolish as to require protec- 
tion from advertisements of goods at low prices in stores which they 
regularly frequent, do they not require governmental protection from 
the wiles of manufacturers with whom they trade infreqeuntly ? 

I cut out another item recently from the Home Furnishings Daily, 
which is a rather rich source in this field, which indicates that the 
manufacturer himself may engage in lurist advertising in conjunc- 
tion with the regular retailer. Consider this interesting case. 

One department store buyer— 
this is the Home Furnishings Daily, May 1, 1958, on page 1, and it 
states : 

One department store buyer said bitterly, “The manufacturers blame dealers 
for cut-pricing the profit out of companies. Why don’t the big manufacturers 
quit running those phony cut-price ads they are so fond of?” 

Asked to specify, he picked up the San Francisco Examiner and pointed to 
a nearby full-page dealer listing an ad featuring “Limited quantities” of an 
automatic washer with matching dryer, both for $299.95. This is typical, he 
remarked. 

“How can a dealer sell a washer-dryer pair at that price for a profit? You 
know that dealers are selling this offer at cost, and none of them get more 
than a half-dozen pairs to sell. It is a come-on ad, as I said, and there is no 
profit in it for the dealer. Why didn’t the manufacturer back up an offer like this 
with plenty of merchandise and make it possible for the dealers to really turn 
a profit? 

“He didn’t because he wants to use the dealers to push his high-price goods 
with a phony come-on,” he asserted. “That is what is poisoning our busi- 
ness.” 


That is the most interesting case. I wonder if the Harris bill 
covers that case, where a manufacturer, in conjunction with regular 
retailers, offers a few selected goods, just giving each retailer a few 
of these items to be sold and advertised at a very low price as a come- 
on, with the idea that the advertising retailer will then trade up the 
merchandise. I don’t think the Harris bill covers this. 

Mr. Ateéer. I think the Harris bill under fair trade would cover 
that, because they would set up a minimum price, and, having optional 
use of it, they would be limited to the minimum price. 

Mr. Herman. That’s right, but of course the manufacturer may 
have a different model that is not under fair trade. 

Mr. Areer. That is true. 

Mr. Herman. And my point is, here is a case of clear lurist bait 
advertising that the manufacturer may carry out in conjunction with 
his regular dealers that violates all the principles of consumer decep- 
tion that the fair traders have talked about over the years, and the 
fair trade bill would not protect the consumers against this. This is 
mainly an aside. 
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Why is manufacturer advertising involving the use of testimonials, 
systematic exaggeration, and attempts to create a conditioned reflex 
by sheer repetition not as “lurist” as leader advertising by the lar 
retailer ? loss leader involves the offer of a specific g at a defi- 
nite price; this would appear to have a definite advantage to the con- 
sumer as compared with the usual vague offer of the “finest” or “most 
exciting” something-or-other ever offered. If acetylsalicylic acid can 
be sold under the well-advertised Bayer label over many years, for 
five times the price of that identical chemical sold under other labels, 
who is to protect the befuddled consumer from conjoint exploitation 
by manufacturer and legitimate dealer? If, as Mr. John Dargavel 
pointed out, the druggists of California showed their appreciation 
of the price policy of Dr. Miles Co. by “getting behind” that company 
to the extent of increasing its sales by 200 to 300 percent in 1 year, who 
is going to protect the consumer from the deliberate substitution of 
high margin products, without regard to merit ? 

Mr. Auger. Was that the word you used, aspirin ? 

Mr. Herman. Yes, that is aspirin. 

Mr. Aucer. It was submitted by the previous gentlemen that the 
price of aspirin sold by Eckerd was 7 cents a hundred as compared 
to 62 cents a hundred. 

Mr. Herman. That isa remarkable difference. 

Mr. Axcer. Did you see that, Mr. Chairman, a staggering differ- 
ence in price. It was aconsumer benefit. 

Mr. Herman. The consumer benefit is not obvious in the least. The 
consumer benefit is for buying at the lower price, but for buying at 
the higher price he might be bamboozled rather systematically over 
the years. 


Mr. Dotiincer. While you are speaking of loss leader, are you for 
or against the elimination of loss leaders? 

Mr. Herman. I am not for the elimination of loss leaders unless 
they are used as part of a systematic policy by a multistore operation, as 
in the Safeway case, to increase market share by what amounted to 
predatory practices in special markets, or where loss leaders are clearly 
used for predatory — 


Mr. Dotirncer. And what would be the purpose of a loss leader if 
aman can’t make any kind of a profit on it ? 

Mr. Herman. As predatory ¢ 

Mr. Acer. What is the difference between predatory, as you are 
using it on loss leader, can you think of the difference between preda- 
tory and the legitimate use of it for our purpose? 

Mr. Herman. It gets down to intent, unfortunately. 

Mr. Arcer. Intent? 

Mr. Herman. Intent, yes; because you might carry out a loss leader 
policy just as an ordinary leader policy, in order to attract business. 

Mr. Atcer. Just to get them into your store. 

Mr. Herman. You get people into your store. That is always the 
function of advertising, in advertising generally, in leader advertising 
and loss leader advertising, so you may use loss leader. 

Mr. Dotiincer. A loss leader would be an item sold below cost. 
Would it be limited to five items, or could any person come in and 
get a loss leader? 
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If the amount was limited to 5 or 10 altogether, just for the pur- 
poses of putting an ad into the newspapers, that is a form of deception, 
because everybody can’t come and get that same item. 

Mr. Herman. Everybody can, if they have a lot of them, even 
though everybody can only get one. Suppose everybody is limited to 
one box of Bayer aspirin. Well, it would only be deceptive 

Mr. Dotiincrr. You and I know that a person won't go to a store if 
they can only save 10 or 15 cents. The store tries to make that item 
so good that the public goes in because it is worth their while to make 
the extra trip. 

Mr. Herman. But that might be applied to a number of goods. 
You might have a leader policy on a number of goods. Don’t forget, 
also, that the leader may be the difference between going to this store 
and another store. Suppose you are indifferent between Safeway and 
the local merchant, and that may push you over the margin. 

Mr. Dotxincer. There is always a suspicion in the minds of the 
customer, then, on what item he is overpaying. He doesn’t know. I 
think all stores are entitled to make a fair return. I don’t think any 
person is in businesss for his health. He is in business to make a profit. 

Mr. Herman. But he has to do it under fair, competitive conditions, 
not by subsidy. 

Mr. Douiincer. Exactly. Of course, I don’t know whetner a loss 
leader would be the fair, competitive way to do business. 

Mr. Herman. I think that that is something that the antitrust 
agency should keep their eye on. When leader selling becomes loss- 
leader selling, it becomes, I would say, a little suspicious. 

Mr. DouttNcer. I don’t object to a dealer getting customers into 
a store, if he is honest about the thing. But, as you say, I am a little 
suspicious of people who want to be very generous. Nobody is gen- 
erous to the extent that they lose money. 

Mr. Aterer. Would you say the type of loss leader where the intent 
is correct, and you are interpreting it, would be much in the nature 
of a gift, where the store is, very obviously, making it a gift and 
saying, “I will give you a pair of socks free if you will come to my 
store tomorrow, and I have got a bunch of them here. The first 5,000 
people will get socks.” 

Mr. Herman. That is an extreme loss leader. There, you are not 
only charging below invoice cost ; you are charging nothing. 

Mr. Arcer. That would not be, in your definition, predatory # : 

Mr. Herman. No; not in itself. You would have to consider other 
factors. 

Mr. Dotiincer. That would be in the form of advertising. Instead 
of paying money to advertise over radio, TV, and newspapers, you are 
spending part to notify the public that they can get a bargain, and 
then you are giving the difference to them as a form of gift. 

Mr. Herman. And, i in many ways, isn’t it to the consumer’s advan- 
tage to get it in this way instead of merely having more radio adver 
tising? I mean that seems to me to be very little to the consumer's 
advantage. As I say in my concluding remark here 








Mr. Douiinarr. If we don’t limit this thing, we will be in trouble, 
because we will encompass a lot of people doing business. 

Mr. Herman. In my concluding remark on the question of decep- 
tion, the first phase of the discussion, I say if it is decided that the 
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foolish consumer needs protection from sellers who mislead him— 
but, presumably, fall short of legal fraud—may I suggest that there 
are better places to begin than with the big retailer who offers the 
customer a bird in the hand. 

To me, the leader merchandise is a bird in the hand, as opposed to 
pie in the sky, that something will be so alluring that you will be irre- 
sistible. This seems to me to be rather lurist and somewhat question- 
able, if we are going to talk seriously about lurist advertising. 

Continuing on consumer deception, a further argument is usually 
tacked on as a clincher to the view that the consumer needs protec- 
tion from the big retailer. It is urged that since loss leaders are ad- 
vertised in order to make money, the low prices on these nationally 
advertised goods are invariably at least offset by the sale of excessively 
priced items. Hence, the consumers as a group never gain from loss- 
leader selling. 

This doctrine of necessary recoupment suffers from a number of 
very fundamental defects. For one thing, most price cutting, as noted 
earlier, is not loss-leader selling, although the fair traders find this 
postulate very convenient. Sales at below fair-trade levels may ap- 
pear desirable to some retailers because a low-markup policy is felt to 
harmonize with low costs and individual notions of fair profits, be- 
cause of a desire to expand business volume by acquiring the reputa- 
tion of being a low-priced seller, or because it is felt worthwhile to 
compete vigorously for extra business yielding something beyond out- 
of-pocket expenses. 

Furthermore, it does not follow, from the fact that the purpose 
of leader selling is the stimulation of additional business, that the 
extra sales must be made at high prices for leader selling to be sound 
business policy. Extra business at standard prices or lower may be 
quite profitable due to the reduction in overhead costs per unit and 
because the expansion in business volume may more than compensate 
for the lower average markup. 

It is a crude fallacy to argue that, because the gross margin of de- 
partment stores is about 36 percent, sales by such stores at markups of 
10 percent must be compensated for by very high margins on other 
goods. For one thing, the 36-percent average figure may not apply 
to a particular store, since the average conceals a fairly wide range of 
dispersion, 

Secondly, gross-margin figures add together information on a wide 
range of goods, having different turnover and expense rates, which 
are, consequently, priced differently. A 20-percent markup on one 
type of goods and a 60-percent markup on another may be normal 
pricing policy for items of widely different characteristics. Finally, 
it is usually assumed that the magic “36” is an inflexible benchmark 
unaffected by store policy, but an effective leader policy may succeed 
in reducing it. 

In sum, to quote from a book generally favorable to resale price 
maintenance (Seligman and Love, Price Cutting and Price Main- 
tenance (1932), pp. 242-243), although it is true that— 

a store depends for its profits on associated goods rather than “leader” mer- 
chandise * * * until there exists proof that prices on the remaining stock of 
goods exceed those of competitors on the same goods, we have little reason for 


claiming that the consumer loses as a result of his purchasing from stores that 
employ the * * * (leader) policy. 
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My next item I am going to bypass unless you have any questions 
on it, protecting the consumer from the monopolization of distribu- 
tion channels. 

This has seemed to me almost ludicrous, because these channels are 
among the most competitive factors of the economy. You have, 
literally, millions of competitors and easy entry. These are two very 
fundamental conditions for active competition. 

Since 1953 we have had something like 150,000 retailers coming 
into the retailing trades every year, and, although the big retailers 
have a pretty substantial chunk of retailing business, it is not a very 
concentrated industry, and an awful lot of the big retailers sell in a 
lot of different markets. 

If A. & P. is a big store; we also have to consider, gentlemen, the 
fact that it sells in hundreds and hundreds of different markets 
which are noncompetitive. A. & P. may have considerable monopoly 
power in one market. It may have none in another, if it operates in 
competition with a lot of little stores and other chains in a specific 
market. 

Also, I point out that the big stores, like Macy’s and Gimbels and 
Hudson’s, all operate in big-city markets, and these markets are 
highly competitive. 

fany a smalltown drugstore has more true monopoly power than 
has Macy’s, and one would be hard put to find a drug manufacturer 
operating with the competitive restrictions that Macy’s must suffer. 

Let me turn to my key section which is, I think, the most important 
that I have to offer, consumer protection and the “free and open 
competition” proviso. 

May I introduce into the record, Mr. Chairman, this article which 
I published, called Free and Open Competition, in the Stanford Law 
Review, March 1957¢ I don’t duplicate it in toto. It has quite a 
few citations that I will not refer to in my oral presentation. 

Mr. Dotiincer. Without objection it may be iial in the record. 

(The article referred to is as follows:) 


{From Stanford Law Review, vol. 9, No. 2, March 1957] 
FREE AND OPEN COMPETITION 
Edward S. Herman’ 


Defenders of the fair-trade laws typically urge the consistency of these laws 
with the public interest on the ground that they contain built-in protections 
against exploitation of the consumer.’ These purported protections consist of 
a proviso explicitly excluding from the protection of the law “horizontal” 


1 Bachelor of arts degree, University of Pennsylvania, 1945; master of arts degree, Uni- 
versity of Pennsylvania, 1948; doctor of philosophy degree, University of California, 1953 ; 
assistant professor of economics, the Pennsylvania State University. 

2 Adams, Resale Price Maintenance: Fact and Fancy, 64 Yale Law Journal 967, 972 
(1955); see Hearings Before a Subcommittee of the House Committee on Interstate and 
Foreign Commerce, 82d Cong., 2d sess., pp. 17, 26 (1952) (Maurice Mermey, director, 
bureau of education on fair trade, New York). 

The fair-trade laws legalize contacts for the maintenance of resale prices where the 
commodities concerned arei dentified by brand names or trade-marks and sold under con- 
ditions of free or fair and open competition. They also bind notified distributors who are 
not parties to specific contracts to adherence to the terms of contracts entered into by 
others. Fair-trade laws have been enacted by 45 States in the United States (although 
not all of thes laws are operative at present), and fair-trade contracts (and the implement- 
ing requirement that “‘nonsigners” adhere to their terms) have been granted immunity 
from the operation of the Federal antitrust laws when they extend between States sanc- 
tioning resale-price-maintenance contracts. McGuire Act, 66 Stat. 631, 15 U. S. C. § 45 
(1952); Miller-Tydings Act, 50 Stat. 693 (1937), 15 U. S. C. §1 (1952). For a list of 
fair-trade laws, see 2 CCH Trade Reg. Rep. { 10,000 (1954). 
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agreements between firms at the same functional level in the economic process,’ 
and a proviso restricting the fair-trading privilege to those goods which are in 
“free (or “fair”) and open competition with commodities of the same general 
class produced or distributed by other * * *.”* The prohibition of horizontal 
agreements merely clarifies a limitation already implicit in the fact that the 
exemption from the antitrust laws is confined to vertical agreements.’ The 
“free and open competition” proviso, on the other hand, constitutes an addi- 
tional element of protection which supporters of fair trade view as “a crucial 
safeguard against exploitation.” ° This note is concerned with the adequacy 
of the “free and open competition” proviso as a safeguard of consumer interests. 
This issue can be discussed conveniently in terms of two related questions: 
First, is it true that “so long as there is effective competition between manu- 
facturers, the fact that each of them sees fit to fix minimum resale prices is 
of secondary importance’?' Second, has the “free and open competition” 
proviso given evidence of serviceability for the restriction of fair trading to 
industries in which manufacturers are effectively competing? 

I. It is undoubtedly true that competition among manufacturers is of 
major importance in protecting the consumer from exploitation. However, it is 
difficult to understand why the social advantages of competition are confined 
to one stage of the economic process, and why the manufacturer alone requires 
the stimulus of competition to reduce prices and costs.” Despite notable ad- 
yances in the 20th century, the distributive trades have not been so efficient 
and progressive a sector of the economy that a public policy sanctioning an 
unsupervised mitigation of competitive pressures would be justified.’ Insofar 
as fair trade is effective, it tends to raise distribution costs by depriving low-cost 
distributors and the public of the advantages of superior efficiency.” It impedes 
the emergence of price differentials reflecting variations in the type and quantity 


8 Both the McGuire Act, 66 Stat. 632, 15 U. S. C. § 45 (5) (1952), and the Miller- 
Tydings Act, 50 Stat. 693 (19387), 15 U. S. C. §1 (1952), provide that contracts or 
agreements for the maintenance of resale prices “between manufacturers, or between pro- 
ducers, or between wholesalers, or between brokers, or between factors, or between retailers, 
or between persons, firms, or corporations in competition with each other,” shall not be 
considered lawful. Similarly, the fair-trade acts of the States uniformly provide that the 
included exemptions shall not be deemed applicable to contracts or agreements between 
(or “among’’) producers, between wholesalers or between retailers. See 1 CCH Trade 
Reg. Rep. § 3100 (1954). 

*The quoted language is used in both the McGuire Act, 66 Stat. 632, 15 U. S. C. 
§ 45 (2) (1952, and the Miller-Tydings Act, 50 Stat. 693 (1937), 15 U. 8S. C. §1 (1952). 
The same requirement appears with minor variations in the State fair-trade acts, the most 
notable difference consisting of the use of the phrase “fair and open competition” rather 
than “free and open competition’ in the laws of a bare majority of States. It appears 
unlikely that any appreciable difference in interpretation will emerge as a result of this 
variation in language. See 1 CCH Trade Rep. 8154 (1954); Callman, Law of Unfair 
Competition and Trade-Marks, pp. 456-457 (2d ed., 1950). 

5This proviso was not a part of the original Miller-Tydings bill, but was added as an 
amendment with the following explanatory statement by Senator Tydings : 

“In my judgment, Mr. President, the amendment is unnecessary because the provision 
as now found in the bill allows none of the things which the amendment specifically elimi- 
nates, but, in order that there may be no misunderstanding and that the element of compe- 
tition may be kept forward throughout the process projected in this measure, the amend- 
ment has been offered.” 81 Congressional Record 7487 (1937). 

® Adams, supra, note 1, at p. 972. 

7 Ibid. 

SIn a recent survey of manufacturer attitudes toward resale-price maintenance, one 
sales manager contended that although price maintenance eliminates destructive competi- 
tion, “in a large percentage of cases it destroys much of the incentive, ingenuity, and 
initiative that are so exceedingly lacking in the average distributor today.” Can Industrial 
Farms Enforce Resale Price Maintenance?, Industrial Marketing, March 1955, p. 71. 

In an interesting series on “Scientific Drug Retailing’ presented in the NARD Journal 
during 1936, the impact of competition on drug retailing was described as follows: 

“It was the coming of the chainstore that threatened that security of the operator, 
He launched his systematized operation and look at the result * * * Competition from 
the dreaded chain didn’t hurt this merchant. It helped him * * * because he put into 
operation the same system, the same methods that the chain and syndicate tycoons have 
found so effective in producing sales and so efficient in reducing their competition to a 
State of coma or business decease * * * [Without] chain competition, the corner drug- 
store would, in all probability, still adorn its windows with tall glass urns of colored water 
behind which a dimly lighted interior would do everything but invite the customer in. 
Certainly there would be no luncheon fountain and soda bars.” NARD Journal, April 16, 
1936, p. 5 (supp.) ; id., June 4, 1936, p. 724. 

® Twentieth Century Fund, Does Distribution Cost Too Much? pp. 348-367 (1939). 

1 Thus, e. g., Schwegemann Bros. Giant Super Markets appears to be an instance of 
“efficient retailers who pass on the fruits of that efficiency to the buying public in the form 
of lower prices. Enforcement of the Fair Trade Act would protect other retailers from 
this type of competition.” Eli Lilly € Co. vy. Schwegemann Bros. Giant Super Markets, 
ioe ise 269, 270 (E. D. La.), affirmed 205 F. 2d 788 (5th Cir.), cert. denied 346 U. S. 

5 953). 
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of service desired by customers. Fair trade also tends to divert competition 
into cost-increasing nonprice channels,” and, as a result of higher profit margins, 
to induce excessive entry and capacity (and inefficient output volume per unit) 
into the field of distribution.“ These higher distribution costs tend to be trans- 
lated into higher prices to consumers irrespective of the degree of manufacturer 
competition. 

Justification of resale-price fixing on the ground of the preeminent importance 
of manufacturer competition conveys the misleading impression that compe- 
tition at different levels of the economic process is independent rather than 
mutually reinforcing. The fact is that many manufacturers favor resale-price 
maintenance “because they are afraid that if the retail prices start slipping, 
the retailers will insist that manufacturers’ prices be reduced, in order to keep 
the retailers in business. Therefore, the manufacturers are pushing the retailers 
out in front, as a sort of a bumper to protect themselves against competition.” “ 

Manufacturer competition is likely to be reduced with the spread of fair trade, 
not only as a result of the diminution of unstabilizing competitive pressures 
from distribution channels, but also because of the efforts of organized dealers 
to force high and identical discounts on competing manufacturers. Furthermore, 
fair trade affords manufacturers a convenient mechanism enabling them, by 
establishing contracts with single distributors with retail prices and discounts 
equivalent to those of competing manufacturers, to realize the effects of a 
horizontal price agreement. ** The Federal Trade Commission concludes its dis- 
cussion of “resale price maintenance as a factor in combination to fix prices” 
with the statement that: 

“The eases discussed above include some in which * * * horizontal price 
agreements were definitely known to exist among manufacturers, or among 
wholesalers, or among retailers, or among combinations of these three groups, 
and resale price maintenance contracts of the type legalized by State and 
Federal laws were a part of the machinery used to make the price agreements 
effective. In other instances, the striking uniformity of prices maintained by 
legal forms of resale price maintenance contracts strongly suggests, but aves 
net fully prove, that prices have been fixed by agreement among competitors. 

“When the facts respecting the use of resale price maintenance contracts are 
thus reviewed, the evidence is convincing, not only that legalized forms of resale 
price maintenance contracts may be used, but also that they are used both to 
conceal and effectuate illegal agreements to fix prices, divide the market, restrict 
competition to particular trade groups, or otherwise restrict competition and 
restrain trade. 

“In addition, the evidence is equally convincing that, especially where manu- 
facturers are averse to placing their products under resale price maintenance 
and undertaking the policing of prices fixed, horizontal agreements among 
competitors * * * have been used to effectuate resale price maintenance schemes 
fostered by groups of wholesalers, groups of retailers, or concerted groups of 
wholesalers and retailers.” ” 

Fair-traded goods are necessarily differentiated from other products by a 
brand name or trademark, and they frequently are intensively advertised.” 


11 “Today, because of the great spread of competition, Scruggs, Vandervoort & Barney 
spends less on appliance advertising than during the ‘pre-discount’ era * * * By advertis- 
ing nationally known brands at an established price * * * the department becomes an easy 
target for underselling.”” Gardner, The Battle of the Discount House, Department Store 
Economist, January 1955, p. 131. 

12 Hdwards, Maintaining Competition. pp. 67-71 (1949); Grether, Price Control Under 
Fair Trade Legisation, pp. 294-320 (1939) ; Kuipers, Resale Price Maintenance in Great 
Britain, pp. 107-116 (1950) ; Stocking & Watkins, Monopoly and Free Enterprise, p. 330 
(1951) 

1398 Congressional Record 8726 (1952) (Senator Douglas). It was stated before a 
congressional committee inquiring into fair trade that ‘Sunbeam needs the large stores and 
it needs the small, but we want a law that will prevent either a large or a small store 
from breaking up a price structure. When a large store starts to break down a price 
structure, obviously the destruction becomes complete unless the price cutting is stopped in 
time, and that is what we are shooting for.’ Hearings, supra, note 1, at p. 148 (Herman 
T. Van Mell, secretary and general counsel, Sunbeam Corp.) See also id. at p. 79. 

4% FTC. Report on Resale Price Maintenance, 166-234, 544-547 (1945) ; Edwards, Main- 
taining Competition, 72 (1949). 

% FTC, op. cit., supra, note 18, at 544-545. 

© A study made by the American Fair Trade Council showed that “56 out of the leading 
100 largest national advertisers * * * are manufacturers who fair trade part or all of 
their products.” Am. Fair Trade Council, Interview on Voluntary Fair Trade 5 (1949). 
The Bureau of Education on Fair Trade called attention to the fact that ‘manufacturers 
in 12 fields in which fair trade is prevalent spent $381,124,185 on national advertising in 
newspapers, magazines, and radio in 1948. * * * In the drug and toiletry fields where 
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Moreover, a substantial number of industries in which fair trade is utilized are 
oligopolistic in structure (i. e., sellers are so few and large relative to the market 
that they act in the light of recognized interdependence and rivalry).” In such 
markets, where the forces of competition are already likely to be somewhat 
enfeebled, fair trade should serve to increase the effectiveness of existing methods 
of restraining competition and remove some of the few remaining sources of 
“instability.” 

2. As an instrument for assuring effective competition among manufacturers 
in markets in which fair trade is used, the “free and open competition” proviso 
has not proved to be workable. Its usefulness is initially circumscribed by 
the fact that the monopoly power derivable from product differentiation is a 
premise of the fair-trade laws.” Congressional spokesmen for fair trade have 
exhibited little concern over monopoly positions established by successful dif- 
ferentiation of product.“ With respect to the number of sellers necessary to 
assure free and open competition, spokesmen for fair trade have given evi- 
dence of a willingness to tolerate extreme conditions of fewness.” Their vague 
indications of the requirements of free and open competition suggest that some 
indeterminate number of sellers greater than one, selling some broad category 
of goods (such as books, typewriters, or toothpaste), is necessary for a justi- 
fiable utilization of fair trade. Since congressional discussions of this issue 
are almost couched in terms of absolute numbers of sellers, with the size dis- 
tribution of sellers ignored, congressional advocates of fair trade implicitly 
sanction the typical case of strong monopoly power in fair-trade markets, in 
which effective product differentiation contributes heavily to domination of 


fair trade is widely practiced, manufacturers spent $139,068,673 on national advertising 
in all three mediums. * * *” Hearings before the Antitrust Subcommittee on the Study 
of Monopoly of the House Committee on the Judiciary, 82d Cong., 2d sess., ser. 12, at 849 

1952). 
17The considerable importance of oligopoly, but the wide variation in degree of con- 
centration, in fair-trade industries is indicated by the tables, which are based on the 1947 
census of manufacturers, compiled in H. Rept. No. 1516, 82d Cong., 2d sess., 25-26 (1952). 
These tables show a span in the concentration of output in the leading four companies 
engaged in manufacturing of representative fair-trade merchandise sold in hardware stores 
ranging from 91.6 percent of files to 27.3 percent of paints and varnishes. Concentration 
of the output of drugs and medicines in the leading 4 producers ranges from 92.1 percent 
of botanical products to 28 percent of pharmaceutical preparations. It must be noted that 
the tables are imperfect guides to the degree of concentration in the relevant industries, due 
largely to a frequent lack of correspondence between the census definitions of “product”’ 
and “market” and those definitions required by a meaningful economic conception of an 
industry. See Wilcox, On the Alleged Ubiquity of Oligopoly, 40 Am. Beon. Rev., May, 
pt. Ii, at 67 (1950). Particulary as a consequence of the frequency and importance of 
geographical segmentation of markets and the census assumption that all markets are 
national in scope, census-based concentration ratios more often than not lead to an 
understatement of the degree of concentration. 

18 A typical judicial opinion on petition for an injunction restraining the price cutting of 
fair-traded goods proceeds as follows: 

“The plaintiff annually expends large sums in advertising products identified by its trade- 
marks and brand names. As a result of this advertising, and the intrinsic merit of its 
products, a valuable reputation and goodwill has been established for these commodi- 
ties. . 

‘“* * * The primary purpose of State fair-trade laws, including that of Pennsylvania, 
is the protection and preservation of the goodwill of the manufacturer’s trademark or 
brand name by means of resale price maintenance.'’’ Remington Arms Co. v. Gatling, 
128 F. Supp. 226, 226-227 (W. D. Pa. 1955). See also Old Dearborn Distributing Co. y. 
Seagram Distillers Corp., 299 U. 8. 183, 194-195 (1936). 

1 When an opponent of fair trade called attention to the monopoly implications of 
intensive product differentiation, Senator Millard Tydings replied, “Go to the advertiser 
and fight that, I am only dealing with realities,” and, ‘“‘What can we do with that situa- 
tion?’ Hearings before a subcommittee of the Senate Committee on the District of 
Columbia, 76th Cong., Ist sess. 52, 55 (1939). Elsewhere, Senator Tydings conceded that 
the consumer may be readily induced “to pay a very much higher price for an article 
* * * even though he may be able to get the same articlie at a lower price,’ but by the 
use of some characteristic reasoning Senator Tydings showed how under fair trade this 
would really work out to the consumer’s advantage. 

“Let us assume this proposition as to the bottle I hold in my hand, that the result of 
this law, for the sake of argument, would be to increase [the price of] this bottle 25 percent 
to everybody who bought it. * * * 

“ a 


“Wouldn't it usually follow in the case of a person of limited means that he or she in 
many cases would be forced to buy the cheaper article * * *?” Hearings before a sub- 
committee of the Senate Committee on the Judiciary, 75th Cong., 1st sess. 50 (1937). 

or Senator Tydings, a favorite example of an instance legitimately calling for fair- 
trade protection is the case of sales of “best sellers.” In his view Gone With the Wind 
(specifically mentioned by him) is in free and open competition with other books. 81 
Congressional Record 7495 (1937). 

* Senator Tydings not only mentions “best sellers” as qualifying for protection under 
the fair-trade laws, he also clearly implies that the oligopolistic sellers in the petroleum 
and typewriter industries may legitimately fair trade. Hearings before a subcommittee of 
the Senate Committee on the District of Coumbia, 76th Cong., 1st sess. 56-58 (1939). 
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the market by a few sellers surrounded by a fringe of small competitors (as in 
distilled liquors, photographic equipment, first-aid goods and phonograph 
records) .” 

In the light of the anticompetitive objectives of the fair trade laws,” their 
premise of the legitimacy of the monopoly power derivable from intensive product 
differentiation, and the unencouraging ambiguity of congressional meaning as 
regards the “free and open competition” proviso, neither the Federal antitrust 
agencies nor the courts have felt able to utilize or interpret this proviso as a 
workable instrument for insuring effective competition among manufacturers 
as a prerequisite to fair trading. Assistant Attorney General H. Graham 
Morison felt obliged to call the attention of the Celler committee to what he con- 
sidered the hopelessly ambiguous character of the protective proviso,” the inher- 
ently anticompetitive nature of the law which it is a part and the additional 
enforcement responsibilities thrust upon the already overburdened antitrust 
agencies by the fact that fair trade stimulates illegal action and provides a 
“cloak behind which the violators hide.” “ 

The negative attitude of the antitrust agencies toward the “free and open com- 
petition” proviso derives in part from the unencouraging state of judicial inter- 
pretation of that requirement. In the decisions thus far rendered in which this 
proviso has been discussed, attention has been directed primarily to the absolute 
number of sellers offering a similar product and to the presence or absence of 
a conspiracy among these sellers. In general, goods have been found to be in 
free and open competition when there are “other producers” or “competing Manu- 
facturers” of commodities “so similar in character to the fair-traded items that 
they provide competition which is not hampered by unlawful trade restraints.” 


21 In an attempt to demonstrate that Congress intended the ‘‘free and open competition” 
proviso to assure the consumer of effective competition among manufacturers, Prof. 
Walter Adams notes that Senator Tydings “mentioned toothpaste and its many producers 
to indicate the kind of competition he had in mind.” Adams, Fair Trade and the Art of 
Prestidigitation, 65 Yale L. J. 196, 202 (1955). However, not only is it true that Senator 
Tydings also mentions typewriters and ‘best sellers” as eligible for fair trade, but here 
as elsewhere neither Adams nor Tydings pays adequate attention to the relative importance 
of sellers, which is of considerably greater economic significance than absolute seller 
numbers. See note 30, infra. 

22 Although the fundamental purpose of fair trade is frequently alleged to be “loss 
leader protection,” this emphasis has been a well-conceived tactical maneuver based on the 
fact that this form of price competition can be criticized on more socially acceptable 
grounds than can price competition in general. However, it would be more accurate to 
say that the main objective of the principal dealer advocates of fair trade has been the 
reduction of price competition and the “stabilization of prices. discounts, and profits to 
insure the * * * small individual druggist at least a 3344-percent margin on the mini- 
mum selling price.’’ Excerpts from minutes of meeting of executive committee of Na- 
tional Association of Retail Drtiiggists, May 1935, quoted in FTC, Report on Resale Price 
Maintenance 131 (1945). See also hearings, supra note 1, at 5, 26; C, supra at 132-133, 
211-218; Am. Fair Trade Council, Interview on Voluntary Fair Trade 15-23 (1949), 
Edwards, Maintaining Competition 68-71 (1949). 

#*Ts a patented steam electric iron in the same general class as a nonpatented non- 
steam electric iron, and are these two products in free and open competition with each 
other? Is a completely automatic washing machine in the same general class as a much 
nee expensive, nonautomatic washer, and are the two in actual competition with each 
other? 

“Should determination as to the existence or nonexistence of competition be determined 
by the character of the commodity or by the attitude of buyers toward different products? 
If buyers are persuaded by extensive advertising that 1 product is far superior to an- 
other, and therefore different, even though the 2 may actually be of comparable quality, 
can it be said that they are regarded by the buying public as being of the same general 
class, or that they are in free and open competition with each other? 

“These are some of the problems which result when we permit action which inher- 
ently suppresses competition, yet try by words to preserve its farm.” Hearings, supra 
note 15, at 42—43. 

*Id. at 41. Prof. Walter Adams suggests that the “free and open competition” proviso 
might have been found workable “if the antitrust agencies were willing to expend as much 
energy in enforcing the * * * clause as they now devote to spearheading the drive for 
repeal of the Miller-Tydings and McGuire Acts.’’ Adams, supra note 20, at 200. How- 
ever, 2 paragraphs before this statement Professor Adams states that “both the De- 
partment of Justice and the Federal Trade Commission—perhaps because of their ideologi- 
cal a to fair trade—have always scrutinized fair-trade pricing with a fine eye, 
ever alert to prosecute forbidden horizontal arrangements.” Ibid. Why this “ideological 
opposition” has not led to a harassment of fair trade by means of a more substantial effort 
to enforce the ‘‘free and open com mg ey is not explained. 

* Scovill Mfg. Co. v. Skaggs Pay Less Drug Stores, 45 Cal. 2d 881, 889, 291 P. 2d 936, 


941 (1955). See Sunbeam Corp. v. Central Housekeeping Mart, Inc., 1952 Trade Cas., 
par. 67379, at p. 67987 (Ill. Sup. Ct.) ; General Hlec. Co. v. Klein, Inc., 121 N. Y. 8. 2d 
37, 50 (Sup. Ct. 1953). 
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The words “similar products,” or “products of the same general class,” have been 
liberally interpreted by the courts,” and the requirement that there be “other 
producers” has been found to be consistent with extreme conditions of fewness. 
Thus, in the important decision, Hastman Kodak v. FTO,” it was stated that 
“if a purchaser wants a color film he must be able to buy it from more than one 
manufacturer if there is to be ‘free and open competition with commodities of the 
same general class’ * * *.’* The Federal Trade Commission interpreted this 
decision as requiring only two sellers for the assurance of free and open com- 
petition. Because General Aniline & Film Corp. had entered the color film 
market with Ansco, the Commission concluded “that respondent’s Kodachrome 
film is now being sold in free and open competition with color film manufactured, 
sold, and distributed by General Aniline,” ” and suspended its 1944 cease-and- 
desist. order as it pertained to the fair trading of Kodachrome. These decisions 
suggest that, except in the case of a single seller, the fact that sellers are few is 
not likely to constitute a serious barrier to fair trading under the “free and open 
competition” proviso.” 

Although the courts regularly speak of the necessity of “active competition” 
as a condition for the existence of free or fair and open competition, this merely 
requires that there be other sellers independently soliciting business.” 

“*Fair and open’ relates only to the manner of competing, not to the results. 
If economic conditions, not the result of unlawful restraints or collusion, prevail 
to create a favorable market to the producer or retailer, no reason appears why 
the statute does not apply.” ” 

If manufacturers do not engage in price competition, this need not preclude 
their use of fair trade. In a recent and important judicial discussion of this 
question it was noted that “the testimony on behalf of both Eastman and Home 
Utilities was to the effect that there was no substantial price competition be- 
tween Eastman fair-traded products and similar products of other manufacturers, 
most of which were also fair traded. If a price change was made by one manu- 


% See Eastman Kodak vy. Siegel, 2 Misc. 2d 966, 969-970, 150 N. Y. S. 2d 99, 104-105 
(Sup. Ct. 1956). Long-playing phonograph records are in free and open competition 
despite the uniqueness of performances by artists under exclusive contracts, since the same 
compositions are generally available on other labels. Columbia Records, Inc. vy. Goody, 278 
App. Div. 401, 105 N. Y. S. 2d 659 (1st Dept. 1951). Copyrighted books may be fair- 
traded despite the fact that “if it is to be said that competition * * * exists in the book- 
selling business, it must be found in connection with books of almost, if not entirely, 
identical contents.” Schill v. Remington Putnam Book Co., 179 Md. 83, 92, 17 A. 2d 175, 
179 (1941). ‘The finding that color film and black and white film are not in the same 
general class is an exception to the broad trend of decisions, Mastman Kodak Co. v. 
FTC, 158 F. 2d 592 (2d Cir. 1946). 

277158 F. 2d 592 (2d Cir. 1946). 

® 1d. at 594. See also Hastman Kodak Oo. v. Home Util. Co., 138 F. Supp. 670 (D. Md.), 
modified on appeal, 234 F. 2d 766 (4th Cir. 1956); Revere Copper and Brass, Inc. v. 
Economy Sales Co., 127 F. Supp. 739 (D. Conn. 1954): Sunbeam Corp. v. Central House- 
keeping Mart, Inc., 1952 Trade Cas. par. 67379, at p. 67987 (Ill. Supp. Ct.). 

2 Fastman Kodak Co., 44 F. T. C. 14, 16 (1947). 

* This tentative conclusion is reinforced by the almost complete disregard of the size 
distribution of sellers in the decisions thus far rendered in which this protective proviso 
has been interpreted. As long as there is a fringe of insignificant sellers in the market, the 
absolute numbers will appear impressive despite almost complete market domination by a 
few giants. Thus, in 1947, although 4 firms controlled 90.4 percent of the value of cigarette 
shipments, there were 19 sellers of cigarettes; the 4 largest sellers of typewriters made 
79.4 percent of all shipments, but there were 23 producers of typewriters; the 4 largest 
producers of phonograph records controlled 78.8 percent of record shipments, but there 
were 96 producers of phonograph records. Hearings before the Subcommittee on Study of 
Monopoly Power of the House Committee on the Judiciary, 81st Cong., 1st sess., ser. 14, 
pt. 2—-B, at 1446 (1950). 

In the rare cases in which mention is made of the relative importance of sellers as a 
possible limitation to the use of fair trade, the tolerance limits of the courts generally have 
been considerable. Thus, in a case involving Ronson Patents Corp., the question is raised, 
“Is there free and open competition then among different kinds and makes of lighters 
** *?7* The answer given is that “although Ronson had more than a majority of the 
lighter business in the country in 1951, there is no substantial evidence that plaintiffs 
ever had * * * a monopoly in the cigar-lighter field, other than what resulted from a 
superior product and aggressive, but legal, sales promotion.” Ronson Patents Corp. v. 
Sparklets Devices, Inc., 112 F. Supp. 676, 684. 685 (EB. D. Mo.), aff'd, 202 F. 2d 87 (8th 
Cir. 1953). In Hastman Kodak Co. v. Lee-Wilson, Inc., 138 F. Supp. 591, 594 (D. Mass. 
1955), the fact that plaintiff had a “‘lion’s share of the business does not indicate that one 
is not in fair and open competition.” For an exceptional case in which size distribution 
was found to be relevant in determiinng whether competition was free and open, see 
Liquor Store, Inc, vy. Continental Distilling Corp., 40 So. 2d 371 (Fla. Sup. Ct. 1949). 

%. See Scovill Mfg. Co. v. Skaggs Pay Less Drug Store#, 45 Cal. 2d 881. 890, 291, P. 24a 
936, 941 (1955) ; Sunbeam Corp. v. Central Housekeeping Mart, Inc., 1952 Trade Cas. 
par. 67379, at p. 67987 (Ill. Sup. Ct.) ; General Blec. Oo. v. 8. Klein, Inc., 121 N. Y. 8. 24 
37, 50 (Sup. Ct. 1953). 
on yeaa’ Mfg. Co. v. Skaggs Pay Less Drug Stores, 45 Cal. 2d 881, 889, 291 P. 2d 936, 
‘ (1955). 
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facturer, it was usually countered by a similar price reduction * * * in the 
‘competitive’ product. The popular 620 film sold at 50 cents a roll; when Ansco 
reduced the price to 45 cents, Eastman immediately followed; and this instance 
was ‘representative’ of operations.” ™ 

Nevertheless, the court stated that it “reluctantly and with no enthusiasm 
finds that despite the uniformity of prices and the substantially complete cover- 
age of the field of Eastman fair-traded products by similar fair-traded products, 
the Eastman fair-traded products are, within the meaning of the term as em- 
ployed in the Maryland Fair Trade Act, in free and open competition with 
products of the same general class.” ™ 

In sum, the standards thus far developed in interpreting the phrase “free and 
open competition” are such that the use of fair-trade pricing would appear to 
be legitimate where several sellers of similar products are independently solicit- 
ing business. These sellers need not compete in price, but they must not engage 
in collective or predatory activities which amount to violations of the Sherman 
Act.” The structural conditions necessary to a finding that a commodity is not 
in free and open competition are too remote to be of serious practical importance ; 
the collective or predatory behavior alleged to be inconsistent with free and open 
competition would be illegal even in the absence of this protective proviso. In 
effect, therefore, this “crucial safeguard against exploitation” resolves into a 
reiteration of the fact that the fair-trade laws confine their exemptions from 
the antitrust laws to vertical agreements. The addiional protection thus af- 
forded the consumer would appear to approach the negligible. 


Mr. Herman. Free and open competition is a subject that is touched 
on so generally and so lightly by the spokesman for fair trade, Mr. 
McLachlen mentioned it and then rushed aggressively ahead, and Mr. 
Waller did not spend very much time on it, but still this is a pretty 
fundamental argument, because here spokesmen for fair trade are 
asking for permission to restrict competition in distribution. 

On what do they hinge their argument fundamentally? It is that 
the consumer will be protected by manufacturer competition, which 
is assured by the free and open competition proviso. 

I will contend below that this argument is deficient in theory, and 
that, as a matter of historical fact, the free and open competition 
proviso has not and should not reasonably be expected to afford the 
consumer any serious protection. 

First let me point out that the advantages of competition are not 
confined to one stage of the economic process, and distribution is not 
so efficient and progressive a sector of the economy as to warrant pub- 
lic sanction to a reduction in competition. 

The value of competition to the drug trade was described in the 
NARD Journal, April 16, 1936, as follows: 

It was the coming of the chainstore that threatened that security of the op- 
erator. He launched his systematized operation and look at the result * * * 
Competition from the dreaded chain didn’t hurt this merchant. It helped 
him * * * because he put into operation the same system, the same methods 
that the chain and syndicate tycoons have found so effective * * * without 
chain competition, the corner drugstore would, in all probability, still adorn 
its windows with tall glass urns of colored water behind which a dimly lighted 
interior would do everything but invite the customer in. 

Here is a clear and simple acknowledgement by the representatives 
of the drug trade themselves, of the value of competition on business 
methods. If such methods are insulated from competition, distribu- 


83 Hastman Kodak Oo. v. Home Util. Co., 138 F. Supp. 670, 674 (D. Md. 1956). 

“Id.. at 677. See also Revene Copper and Brass, Inc. v. Economy Sales Co., 127 F. 
Supp. 739 (D. Conn. 1954); Bli Lilly & Co. v. Saunders, 2.16 N. C. 163, 181, 4 8. E. 2d 
528, 540, 125 A. L. R. 1308, 1323 (1939). 

% See Ronson Patents Corp. v. Sparklets Devices, Inc., 112 F. Supp. 676, 686 (EB. D. 
Mo. 1953). See also Revere Copper and Brass, Inc. vy. Economy Sales Co., 127 F. Supp. 
739 (D. Conn. 1954). 
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tion costs will be higher and these higher costs will be passed on to 
the consumer tome pt of the degree of manufacturer competition. 

Secondly, I would dispute the view here implicit that competition 
at one stage of the economic process is independent of the degree of 
competition in the other States. Competition in the different stages 
is interdependent and mutually reinforcing; if the intensity of com- 
petition in distribution channels is reduced by fair trade this will be 
a factor making for a reduction of competition at the manufacturing 
level. 

Manufacturer competition is likely to be reduced with the spread of 
fair trade, not only as a result of reduced competitive pressures from 
distribution channels, but also because it encourages organized dealers 
to force high and identical discounts on competing manufacturers, 
and because it affords the manufacturers themselves a convenient 
mechanism for realizing the effects of a horizontal price arrangement. 

The effectiveness of competition among manufacturers depends in 
large measure on three factors: (1) The number and size distribution 
of producers of a good; (2) the ease with which new competitors 
can enter a field; (3) and the effectiveness with which the manufac- 
turer is able to persuade consumers that his product is unique. 

Does the free and open competition proviso assure adequate num- 
bers, relatively easy entry, and limited monopoly power via product 
differentiation as a condition for fair trading ? 

The answer must be a categorical no. 

With respect to number of sellers, the free and open competition 
proviso has been held to require only two sellers. In the important 
decision, Kastman Kodak v. FTC, it was held that— 
if a purchaser wants a color film he must be able to buy it from more than one 
manufacturer if there is to be “free and Open competition with commodities 
of the same general class” * * * 

The FTC interpreted this decision as requiring only two sellers 
for the assurance of free and open competition, so that when General 
Aniline & Film entered the color film market with “Ansco,” the Com- 
mission declared Kodachrome to be in free and open competition and 
eligible for fair trading. 

These two decisions represent the current status of the protective 
proviso as regards the required number of competitors. Other opin- 
ions involving this point are not so explicit, but they either accept 
Eastman Kodak or state generalities consistent with it. From my 
reading of congressional discussions of this issue, the two-seller cri- 
terion is consistent with one version of the meaning of this ill-defined 
clause. 

May I say that no reputable student of economic affairs would 
consider two sellers in a market as in any sense an assurance of ef- 
fective competition. On the contrary, under such circumstances the 
reasonable expectation would be that the two sellers would come to 
some sort of accord and jointly exploit the market as group monop- 
olists. 

Supposing that these two sellers refuse to compete in price and 
follow the practice of meeting each other’s prices whenever a change 
is made, will this conform to the requirement of free and open com- 
petition ? 
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In a recent and scholarly judicial discussion of this point, it was 

observed that— 
If a price change was made by one manufacturer, it was usually countered 
by a similar price reduction * * * in the “competitive” product. The popular 
620 film sold at 50 cents a roll; when Ansco reduced the price to 45 cents, 
Bastman immediately followed; and this instance was “representative” of 
operations. 

Nevertheless, the court held that the products were in free and 
open competition, and therefore legitimately fairtraded. 

I would like here to call the committee’s attention to the statement 
by Senator Millard Tydings— 
that this bill (Miller-Tydings) cannot be unfair to the public, because if prices 
are set too high by any manufacturer, competition will take his trade away 
from * * * 

This need not happen at all according to the current status of the 
free and open competition proviso. If you have two sellers, if they 
engage in a price meeting system, this is not illegal. 

At this stage in the interpretation of that proviso this conforms 
with its requirements. There is no assurance whatsoever that if the 
competitor had raised the price, and Eastman Kodak had met it, 
that this would be illegal. Where would the protection to the con- 
sumer be? 

Would a flood of new manufacturers come into the market ? 

This is what Mr. Waller said in 1952 when he discussed the free 
and open competition. He said, in answer to a query by Mr. Hale, 
“Suppose all of the products were priced too high;” he said, “Then 
immediately 97 new producers would spring forth and take away this 
trade.” 

This need not be the case at all. If there are two sellers and entry 
is blockaded, and these sellers meet prices at the current stage of the 
interpretation of this proviso, this will not be illegal. 

If this is the extent of the protection afforded the consumer against 
fair trading in industries with too few sellers, or where competition 
is without vigor, the consumer is in an unenviable position. Further- 
more, if this is the case, it would appear to be incumbent upon this 
committee to inquire more closely into the actual degree of concentra- 
tion in industries utilizing fair trade. 

This would seem particularly desirable in the case of the industry 
groups manufacturing medicinal chemicals and pharmaceutical prepa- 
rations, which fair trade extensively, which appear to be unusually 
prosperous, and which produce a wide array of essential medicines that 
ieold not be permitted to be used as a basis for monopolistic 
exploitation. 

Asa stimulus to further study of this question I have compiled some 
statistics on the degree of concentration in a group of industries in 
which fair trade has been used past or present. 

If you will turn to the appendix table at the end of the paper, there 
is a table for concentration ratios for 20 high-concentration indus- 
tries in which fair-trade contracts have been used. The statistics are 
for the year 1954. 

These are not industries that necessarily used fair trade in 1954. 
For example, cigarettes have not been fair traded in recent years, but 
nevertheless cigarettes were fair traded in the thirties, and when they 
were fair traded, the concentration ratio was higher than it is here. 
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I think these statistics are extremely illuminating, especially in the 
light of the fact that some of these items represent rather broad 
categories, particularly antibiotics for human use. 

Now an awful lot of the antibiotics that are put into this general 
category are not substitutable. If you have something like chloromy- 
cetin, which I understand is essential for typhoid fever, has a special 
use for that purpose, it doesn’t have any serious substitutes. It com- 
petes at the margin with other antibiotics, and in general there are 
a tremendous number of subproducts in this antibiotics category that 
are not substitutable. 

It would be extremely illuminating to see an intelligent breakdown 
which I hope the FTC study of the antibiotics industry will reveal, 
showing just to what extent there is competition in nonsubstitutable 
products that are produced by the medicinal industry. 

But I think that this table itself is rather striking. Here we see 
canned baby foods, concentration value for the four largest firms in 
the industry was so large in 1954 that the figures could not be revealed 
because they would violate census rules. 

The same thing is true for watches, domestic pin-lever types. 

Now watches I should qualify because there are two categories here, 
and also imported watches are quite important. In fact, they repre- 
sent probably 60 percent of the domestic market. But imported 
watches are also produced by a highly concentrated foreign watch 
industry. 

Razor blades and razors, nonelectric, 97 percent of the value of 
shipments in 1954 was produced by the 4 largest companies. 

Is this free and open competition 

I don’t want to pursue this matter further as far as this table goes, 
but I think that this table is striking, and I think a very serious ques- 
tion should be raised on these products and on the kind of subeategor- 
ies that are important in the medicinal industry, as to whether these 
are consistent with any meaningful definition of free and open competi- 
tion. 

All these industries fall under the category that economists would 
designate as oligopoly, meaning industries in which there are few and 
interdependent sellers. Under these conditions group monopoly pric- 
ing is something that we would normally expect. 

This is what we had in the American Tobacco case in 1946. Here 
we had three predominant firms with a few fringe competitors, and 
these dominant firms met one another’s prices for many, many years. 
Now, as far as I can see, their actions, except for their abusive tactics 
in the early thirties would be consistent with the free and open com- 
petition proviso. But certainly this isa far, far cry from any reason- 
able notion of effective competition. I think this is something that 
ought definitely to be explored very carefully before we sanction any 
elimination of price cutting at the retailing level. 

I think, since time is growing very short, I will jump to a topic that 
I think is not adequately dealt with, that I have not heard dealt with 
in these hearings, which I think is important. On the top of page 24, 
I consider intensive advertising and its implications for competition 
and monopoly. 

Does the free and open competition proviso protect the consumer 
from monopoly power built up by intensive advertising and other 
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forms of product differentiation? On the contrary; one purpose of 
the fair trade laws is to enable the manufacturer to take full advantage 
of whatever monopoly power he can build up by product differentia- 
tion. In the words of one judge: 

The plaintiff annually expends large sums in advertising products identified 
by its trademarks and brand names. As a result of this advertising, and the 
intrinsic merit of its products, a valuable reputation and goodwill has been estab- 
lished for those commodities * * * The primary purpose of State fair trade laws, 
including that of Pennsylvania, is the protection and preservation of the manu- 
facturer’s trademark or brand name by means of resale price maintenance. 

There is a genuine conflict here between the protection of the manu- 
facturer’s goodwill and the maintenance of truly effective competition, 
but this conflict has scarcely been recognized, let alone resolved in 
favor of competition and the consumer. 

If a manufacturer engages in intensive advertising, and persuades 
the public that his product alone will suffice for their needs, has he not 
carved out a little monopoly position for himself. In an advertise- 
ment placed by an advertising agency in Time magazine, February 28, 
1927, 1t was stated that: 

The final goal of advertising is not to prove the comparative superiority of the 
article in competition. The object of advertising is to take it out of competition 
so that it will no longer be compared but will be accepted by the buyer. 

There may be other products in the market that are physically simi- 
ir, but if the buyer can be persuaded that they are imperfect substi- 
tutes for a given product the monopoly power of the seller of that 
product is increased. But if a major function of advertising is to take 
an article out of competition, to what extent should Congress assist 
him to capitalize to the fullest on his temporary market advantage by 
special legislation ? 

I want to turn immediately, as the time is growing short, to my few 
constructive proposals. Let me, however, summarize briefly the 
paragraph at the middle of page 25. 

I feel that I have shown that the protection afforded the consumer 
by the “free and open competition” proviso is very close to non- 
existent. He is not protected against fewness of sellers as long as 
there are two in the market; they do not have to compete in price; 
there is no requirement as regards ease of entry; and the monopoly 
power attainable by unlimited advertising is no bar to fair trading. 
In the light of the inadequacy of this protection, I hope that the 
Congress will give the consumer a chance to protect himself by refusing 
to sanction restraints on competition in distribution. 

I turn now to my constructive proposals. This is not an attempt at 
any definitive program at all, but an attempt to call attention to several 
avenues of approach that seem to me more consistent with the public 
interest than fair trade legislation. 

First, a serious decline in income and employment such as we have 
witnessed in the United States during the past. year, is far more de- 
structive of small business than is normal loss-leader selling. Abnor- 
mal loss-leader selling such as occurs in a major depression is properly 
treated by preventing or curing the depression, not by eradicating its 
symptoms. 

And I should add, not by eradicating its symptoms in a way that 
involves large-scale tampering with the workings of the free-price 
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mechanism, which is supposed to be rather fundamental to the free- 
enterprise system. 

Secondly, since there is a high correlation between the entry of new 
firms and exit during the same or immediately succeeding years, one 
method of reducing business casualties would be to impose some sort 
of restraints on entry. ‘This would be neither desirable nor possible 
by means of direct controls, but there are two other possibilities. One 
is the provision of information as to the problems and costs that may 
reasonably be expected to arise in different fields. This may deter 
some potential entrants who would have come in out of ignorance of 
known facts. A second deterrent that would be useful would be the re- 
peal of fair trade legislation. In a recent study of resale maintenance 
in England it was stated that— 

The existence of the resale price maintained commodity with its guaranteed 
margin of gross profit * * * indubitably contributes to an important degree to 
the enticing qualities of distributive trading as a career and must, particularly 
so far as the retail trade is concerned, be looked upon as a factor of first-rate 
significance. * * * 

Third, educational activities by governments, trade associations, and 
other institutions, directed toward the improvement of retail manage- 
ment policies—store location, layout, product benefit testing, inventory 
control, purchasing, personnel policies, financing, and advertising— 
are highly constructive activities which combine social and private 
benefits as fair trade does not. These should be encouraged and 
expanded. 

Finally, in order to better control genuinely predatory activity in 
the channels of distribution, there are two things that might be con- 
sidered as alternatives to fair trade legislation. One is stepped up 
enforcement of inquiries and action along these lines by the antitrust 
agencies—this would require additional appropriations, specific direc- 
tives, and possibly a special division for work in this area. The im- 
portant proceeding against Safeway indicates that even now this is 
not an entirely neglected area of antitrust action. The other possi- 
bility is the passage of the law against sales below net purchase cost, or 
net purchase cost plus some moderate markup. This would be a genu- 
ine loss-leader law; fair trade legislation is not. If the loss-leader is 
considered so important as to be beyond the control powers of the 
antitrust agencies and requiring special legislation, a minimum markup 
law should be considered as a type more suitable for this end. 

Mr. Dottincer. Any questions, Mr. Alger. 

Mr. Averr. Mr. Chairman, I think I would rather make just a 
statement almost than ask a question. 

You have thrown a lot at us in a hurry, and yet in your case you 
have made it very clear through your presenting it to us, as to what 
your views are. The very lease I intend to do, as I will try to do it, 
some of these others, is to wade through this, Mr. Herman. 

Mr. Herman. Thank you. 

Mr. Arcer. I appreciate also that you have made some positive sug- 
gestions. We have been wondering here whether more enforcement is 
one of our problems, of existing law. We certainly don’t want en- 
croachment on the free-enterprise system, and you have heard every 
witness so far protest that they are for free enterprise. 

Mr. Herman. Yes, I have heard that. 
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Mr. Avcer. You have seriously challenged them, but Iam pleased to 
see you have never really reflected on their intent so much as your 
questioning the methods by which they hope to cure this situation that 
they see in loss-leading items, and so forth. So I simply want to 
compliment you for this presentation, the thoroughness of your study. 
I find it hard to believe that anybody has the time or interest to read 
congressional hearings since 1914. 

Mr. Herman. Some of it I read rather hastily, I might add. 

Mr. Acer. I am still appalled at anyone undertaking a task like 
that. I compliment you, and I want you to know that whether I would 
agree or not with your conclusions, I am impressed by the fact that 
you have done this work and you have made your knowledge available 
to us, and I want to thank you on that basis. 

Mr. Herman. Thank you, Mr. Alger. 

Mr. Doxtincer. I join with Mr. Alger in saying I agree with him, 
and I want to compliment you. 

There is only one question I would like to ask, and I am asking that 
question because it was asked by some of the other members who are 
not here now, who addressed those questions to people in your sphere 
of life, educators who have made a study of this thing. 

On that basis the question was asked those gentlemen whether they 
have actual business experience. I would like to have you make men- 
tion of that for the record. 

Mr. Herman. My father owned a retail drugstore for many years, 
and was general manager of a drug company for many years. I work- 
ed in his store for quite a few years. 

Mr. Dotiincer. You have seen the other side. 

Mr. Herman. And, of course, he has given me his point of view with 
considerable vigor for many years. 

Mr. Dottineer. I had better let that go by. 

Mr. Acer. Mr. Chairman, I wonder if the witness would give us 
the spelling of that record. 

Mr. Herman. Orwellian? It is spelled O-r-w-e-l-l-i-a-n. You 
must read “1984” because it has much light to throw on the fair-trade 
question. 

Mr. Dorainerr. I have no further questions. Thank you very much. 

Mr. Herman. Thank you, gentlemen. 

(Mr. Herman’s prepared statement follows :) 


STATEMENT OF Epwarp S. HERMAN, ASSOCIATE PROFESSOR OF ECONOMICS, THE 
PENNSYLVANIA STATE UNIVERSITY, UNIVERSITY PARK, PA., ON THE FAIR-TRADE 
Bru, H. R. 10527 


In this statement I have attempted to analyze and appraise some major argu- 
ments used to defend fair-trade legislation, and to present very briefly some con- 
structive alternatives to fair trade that might enable us to achieve some of 
the more desirable ends of these laws without involving society in the undue 
sacrifices which they entail. My remarks are largely critical of the fair-trade 
laws, not because I feel that there are no legitimate commercial reasons for 
their advocacy, but because these seem to me to be outweighted by their ill effects 
and dangers. I have also heen impressed with what strikes me as a web of 
sophistical arguments and statistics that has been woven by the spokesmen for 
fair trade over the years, and which must be cleared away before a balanced 
appraisal of these laws is possible. The field of possible discourse related to fair 
trade is large, and I have been compelled to limit myself to a discussion of those 
arguments that seem to me strategic. I have also sacrificed some space to a 
brief consideration of the origins of fair trade. 
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THE ORIGINS OF FAIR TRADE 


The modern fair-trade movement began shortly after the 1911 decision in 
Dr. Miles Medical Co. v. Park & Sons Co. (220 U. 8S. 373), in which the Supreme 
Court found contracts for the maintenance of resale prices to be invalid under 
the common law and the Sherman Act. The growth in the importance of branded 
goods and advertising had significantly increased manufacturer incentives to 
maintain resale prices, partly because of the view that advertising could only 
effectively presell goods if the price was standardized, and, more importantly, 
because national advertisers were fearful of losing dealer goodwill as a result of 
the use of their products as “leaders” by aggressive merchants desirous of ex- 
panding sales volume. The early drive for the legalization of resale price 
maintenance contracts was spearheaded by the American Fair Trade League, an 
association of manufacturers of branded goods, organized in 1913. Throughout the 
20-odd years of its leadership of the fair-trade movement the league, with the 
more or less active cooperation of numerous dealer associations, concentrated 
its efforts on securing Federal legislation sanctioning resale price maintenance 
contracts. However, although the movement was sufficiently influential during 
this period to secure the introduction of a fair-trade bill in each session of Con- 
gress, from 1914 onward, the desired legislation was not yet forthcoming. 

In the early thirties active leadership of the fair-trade movement shifted from 
the manufacturer-led league to various associations of wholesale and retail 
merchants, of which the National Association of Retail Druggists (NARD) 
was by far the most important. The great increase in dealer interest and 
activity in the fair-trade movement resulted from the sharpening of competitive 
pressures besetting the distributive trades. Broadly speaking, these competitive 
pressures were due to improvements of transportation which increased the scope 
of retail and wholesale markets, further encroachmeats by mass distributors, 
now assuming the form of chainstores, supermarkets, and local cut-rate stores, 
and finally, the great depression. The new leadership of the fair-trade move- 
ment temporarily abandoned the attempt to secure favorable Federal action on 
resale price maintenance and sought the passage of State laws to the same end. 
With the aid of depression conditions, large-scale organization, and modernized 
tactics, the new strategy met with resounding success. Commencing with the 
passage of the California Fair Trade Act of 1931, within 10 years legislative 
action permitting resale price maintenance contracts and sanctioning the non- 
signers’ clause had been obtained in 45 States. 

The modernized tactics used by the NARD and its allies to obtain passage of 
State resale price maintenance legislation has been described in a notable Depart- 
ment of Justice memorandum by Corwin Edwards as a now “classic example of 
the use of misrepresentation by a pressure group.” This document also provides 
the following succinct summary of means by which the “will of the people” 
expressed itself in the passage of the State resale price maintenance laws: 

“Since this group has boasted of its achievements, there is no longer any doubt 
about what happened. The so-called fair-trade laws * * * were drafted and 
urged by lobbyists for organized retail druggists, and were enacted with practi- 
eally no support from any other source. Druggists were organized under cap- 
tains, district by district, to bring pressure to bear upon legislators. Care was 
taken, however, to describe their bill as one generally supported by [the] entire 
retail trade of the State. The bill was given the ambiguous and appealing name 
of fair-trade law. A systematic effort was made to prevent public hearings and 
to secure enactment of the bill without public debate. This effort was successful. 
There was a public hearing on the bill in only 3 States out of the first 32 in which 
it was passed, and in 1 of these the hearing followed the passage. Indeed, there 
was so little consideration of any kind that, although the original draft of the 
bill contained a stenographic error which made utter nonsense out of one of the 
most important provisions, this error appeared without change in the statutes 
of 11 States before it was caught and corrected. Another stenographic error, 
not quite so serious, was included in the laws of 17 States.”* [Italic added.j 

Following impressive successes with the State legislatures, the fair-trade lobby 
turned its attention to the amending of the Sherman Act. Although unable to 
obtain passage of the Miller-Tydings amendment to the Sherman Act as a sepa- 
rate bill, its advocates secured its enactment by attaching it as a rider to an 


1Corwin D. Edwards, Memorandum for Assistant Attorney General, Re Grounds for the 

Repeal of the Miller-Tydings Amendment Which Authorizes Resale Price Contracts (1941), 

(iponeee ao Price Maintenance, hearings on H. R. 4365, ete., 82d Cong., 2d sess. 
» DP. . 
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appropriations bill for the District of Columbia. The techniques used to obtain 
passage of the Miller-Tydings amendment were similar to those used with the 
State legislatures, with one major exception: Having secured passage of resale 
price maintenance laws in many States, spokesmen for fair trade now urged that 
the States and the “people” had carefully considered the issues and decided that 
fair trade was essential to the public welfare; the Miller-Tydings amendment 
was therefore merely an “enabling act * * * to remove a possible obstruction 
to the free operation of the economic policy determined by each State for 
itself, * * *”* There was alleged to be no need for Congress to delve into the 
substantive issues involved in fair trade, since “the only question involved 
here * * * is whether or not this Congress should permit citizens of the States 
to make the kind of contracts that the legislatures of their States say is all 
right.”* With an almost studious disregard of the coercive implications of the 
nonsigners’ clause, spokesmen for the Miller-Tydings bill regularly described the 
State laws as “merely permissive. They allow a single producer, if he chooses 
to do so, to make contracts with the distributors of his goods, if they wish to 
enter into them with him * * *.”* This tactic had its amusing sequel when 
the Supreme Court, unable to discover that the sponsors of the Miller-Tydings 
amendment intended “that coercive as well as voluntary schemes or arrange- 
ments are permissible,” refused to read a sanction of the binding of nonsigners 
into the Miller-Tydings Act.® 

In sum, the evidence as to the conditions surrounding the passage of the 
State fair-trade acts suggests that they were adopted in great haste, under 
great pressure, and without serious consideration of the issues involved. The 
Miller-Tydings and McGuire Acts were urged and passed as “enabling acts,” 
not requiring close congressional scrutiny, but merely helping to render effectual 
the actions of the States. In the light of this background, plus the fact that 
H. R. 10527 is a substantive Federal fair-trade bill, not an enabling act, a 
thoroughgoing congressional study of the impact of fair-trade legislation on the 
public welfare would appear to be very much in order. 


FAIR TRADE AND THE LOSS LEADER 


Spokesmen for fair trade generally claim that its fundamental objective is 
the elimination of “unfair competition” and “predatory commercial behavior,” 
particularly as these assume the form of the “loss leader.” It will be argued 
below that the emphasis on the loss leader is tactical, and that the true objec- 
tive of the principal advocates of fair trade is the elimination of all price com- 
petition on a significant range of goods. 

Assuming for the moment that the objective of leading spokesmen for fair 
trade is the elimination of any sort of price competition on readily salable 
items in heavy demand, from the standpoint of rational tactics it would still be 
imperative to stress those cases of price cutting which might meet with public 
disapproval, such as selling at prices below net purchase cost, and to disregard 
those instances of price cutting which reflect legitimate differences in costs and 
merchandising policy. Consider the case of Mr. John Schwegmann. According 
to a district court judge in Louisiana, ‘The evidence is uncontradicted that the 
defendants [Schwegmann Bros.] made a fair profit in all sales of plaintiff's 
products below the fair trade price. The evidence is also uncontradicted that 
the defendants sell the products of most, if not all, of plaintiff's competitors 
below the fair-trade price. The defendants simply are efficient retailers who 
pass on the fruits of that efficiency to the buying public in the form of lower 
prices. Enforcement of the Fair Trade Act would protect other retailers from 
this type of competition.”* It is perfectly understandable why spokesmen for 
fair trade do not point to the elimination of this sort of competition as credit- 
able, but fair trade does destroy it, and there are reasons for believing that 
the elimination of this kind of competition is a more important objective of 
fair trade than is the eradication of the true loss leader. 





2 Edward S. Rogers, speaking on behalf of the NARD, Resale Price Maintenance, hear- 
ings on S. 3822, 74th Cong., 2d sess. (1936), p. 5. 

* Representative Wright Patman, Resale Price Maintenance, hearings on H. R. 1611, 
75th Cong., Ist sess. (1937), p. 20. 

*Senator Millard Tydings, Resale Price Maintenance, hearings on §S. 3822, 74th Cong., 
2d sess. 1936), p. 7. 

5 Schwegmann Bros. vy. Calvert Distillers Corp., 841 U. 8. 384, 394 (1951). 

*HhUu Lilly € Co. vy. Schwegmann Bros. Giant Super Markets, 109 F. Supp. 269, 270 
(EB. D. La. 1953). 
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One reason for believing that the emphasis on the loss leader is disingenuous 
is the fact that in the trade journals where dealers speak to one another and 
not for public consumption, the loss leader recedes into the background in favor 
of complaints against ‘dealer price cutting,” “the emphasis on price rather than 
service,” and “footballing.” From time immemorial dealer trade journals have 
protested against the underseller, the cutter, and the “aggressive” merchant 
who refuses to live and let live, who insists on advertising and selling goods at 
below list prices. These cutters are sometimes accused of using loss leaders, 
but these journals convey the strong and consistent impression that loss leader 
selling is a special case of a general phenomenon that is objectionable; namely, 
competing in price. 

in the most commonly accepted use of the term, the loss leader refers to an 
item priced below net purchase cost for the purpose of attracting traffic into a 
store. So defined, the loss leader has never been a problem of major proportions, 
with the possible exception of the thirties, when a virtual economic collapse 
caused widespread desperation selling. Even then the severe competitive pres- 
sures which beset the small dealer were due more, in the words of Corwin 
Edwards, to “broad chainstore policies of distributing merchandise at low mar- 
gins of profit and * * * special buying advantages enjoyed by the chainstores, 
which made low resale prices profitable,” than to the use of the loss leader.’ 
There have been no extensive studies of the extent of loss leader selling in the 
United States in recent years, but the broad inquiry into loss leader selling in 
Canada carried out by the Restrictive Trade Practices Commission is suggestive 
in view of the many similarities in organization and degree of market develop- 
ment between the two countries. The Commission concluded “that the practice 
of selling articles at prices below net purchase cost is not prevalent in any of 
the lines of trade for which information was obtained in the inquiry. In fact, 
it appears that sales on such a basis are made infrequently and the evidence does 
not suggest in any way that selling of this sort is a practice in any line of trade, 
even among a minority of the dealers.” * 

The control of the loss leader is a problem of limiting selective price cuts < 
a drastic character. From a commonsense standpoint, fair trade would appea 
to be a remarkably clumsy and inappropriate means of controlling such eee 
cuts. For one thing, since it only restricts price cutting on goods subject to 
fair-trade contracts it always leaves considerable leeway for loss-leader selling 
on the numerous items not subject to price maintenance. Secondly, it not only 
prevents deep cuts on the items which it does cover, it precludes any competition 
whatsoever in the sale of these goods. Moreover, there is no assurance that the 
goods placed under resale-price contracts would have been subjected to loss- 
leader sales. It would appear fairly obvious that a law restricting price cuts on 
all goods to some small minimum markup over invoice cost would be the logical 
objective of those interested primarily in controlling the loss leader. This has 
been the aim in past years of important elements in the food and grocery trades, 
but in the drug trade, which has spearheaded the drive for resale-price-mainte- 
nance legislation, the primary policy end has not been to abolish the loss leader, 
but to achieve a 50-percent markup over cost on all items regularly sold in the 
drug store. Thus, in a meeting of the executive committee of the NARD in May 
1935, the president of that organization stated that “the first point of our 20-point 
program is 33% [on the sale price] on every item * * *. The man who gives 
greatest advantage is going to get the cooperation of the retailer.”* It goes 
without saying that a 50-percent markup objective implies a purpose far beyond 
simple protection against the loss leader. 

Where well-organized dealer groups have specific markup objectives that they 
wish to realize, the fair-trade laws provide them with machinery that may 
approximate a cartel in efficiency. Since the manufacturer can fix resale prices 
and margins, he is immediately under direct or indirect pressures to do so, and 
at the level desired by the disciplined dealer group. Consider the probable reac- 
tion of a manufacturer of toiletries to the letter written by the executive secre- 
tary of the NARD, February 10, 1936: “I am sure that if we start a campaign 
through our journal, carrying it through the officers of each State and local asso- 
ciation in this country, you are going to find that it will cause you more trouble 





7 Corwin Edwards, Maintaining Competition (1949), 68; Final Report of the Chain 
Store Investigation, S. Doc. No. 4, 74th Cong., 1st sess. 1955), pp. 29, 40. 


8 Restrictive Trade Practices Commission, Report on an Inquiry Into Loss-Leader Sell- 
ing (1955), p. 244. 


® Quoted in FTC, Report on Resale Price Maintenance (1945), p. 131. 
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and take away more business from you than you had ever realized. I can refer 
you to the Pepsodent Co. and some others in regard to what concerted action 
by the druggists of this country did to their volume.” On the other hand, as Mr. 
Dargavel pointed out in a speech on February 11, 1936, those manufacturers who 
“cooperate” by maintaining prices with “a fair margin of profit” like Dr. Miles 
Co., will find that such strategy pays off handsomely: “Did the druggists out 
there appreciate what they [Dr. Miles Co.] had done? They certainly did. 
They got behind the products of this manufacturer and the sale of the products 
of this company has increased 200 or 300 percent in 1 year’s time.” Under 
these circumstances fair trade is neither permissive, nor voluntary, nor con- 
nected in any meaningful way with the loss-leader problem—it is an essential 
part of the machinery by which dealers eliminate competition and assure the 
establishment of generous distributive margins. 

I would conclude, then, that the purpose behind the fair-trade laws is not the 
desire to control the loss leader, but, rather, to eliminate price competition in 
distribution on the iems in question, and to facilitate the achievement of the 
specific markup objectives of organized dealer groups. The desirability of a 
legislative sanction to restraints on ordinary leader selling and price competition 
are considered below. 


FAIR TRADE AND THE SMALL MANUFACTURER 


It is frequently urged in support of resale price maintenance legislation that it 
is essential to the welfare of the small manufacturer, who cannot afford the 
more expensive forms of price maintenance, and whose welfare may be seriously 
impaired by price cutting in the channels of distribution. It is argued further 
that such price cutting reduces the incentives of the ordinary dealer to carry 
and push this manufacturer’s goods, and that he may in consequence suffer 
serious losses due to a shrinkage of his distribution base. This is a strong 
argument, and although I intend to place it in what I consider to be its proper 
perspective, I do not mean to deny its core of vadility. There are a substan- 
tial number of small manufacturers who feel that resale price maintenance 
is important for their welfare. Moreover, there are numerous extant examples 
of minor disasters to manufacturers resulting from retail and wholesale price 
cutting. 

However, let me point to some relevant qualifications. First, although there 
are many instances of temproary losses and serious inconveniences to manu- 
facturers as a result of price cutting in distribution channels, there are very 
few if any authenticated cases of manufacturer failure due to this cause. Sec- 
ond, although small manufacturers may find it difficult to protect themselves 
from leader selling because of their financial weakness, they are also less likely 
to get involved in it by the very fact that they are small and not very well 
known. If effective leader selling requires the use of well-known heavily ad- 
vertised brands, this would appear to exclude the vast bulk of small business. 
There are undoubtedly exceptional specialty products in the automotive, sport- 
ing goods, hardware, and other fields, but in general the products of small con- 
cerns would not appear to be well qualified to function as leader merchandise. 

Third, I would like to point out that the small manufacturer is not entirely 
helpless in protecting his distribution. A truly small manufacturer may very 
well have sufficiently few outlets to permit an effective policy of refusing to sell 
to price cutters, or he may pull in his horns to such a point. This is exactly 
what Mr. John W. Anderson was forced to do under conditions of leader selling 
in the twenties, and in his own words, “That ‘refusal to sell’ formula saved our 
business.” ™ I would like to observe at this juncture that many manufacturers 
appear to want fair-trade legislation to enable them to have their cake and eat 
it too. In 1952 Mr. Van Mell, of the Sunbeam Corp., informed this committee 
that “Sunbeam needs the large stores and it needs the small, but we want a law 
that will prevent either a large or a small store from breaking up a price struc- 
ture.”™ But does Sunbeam “need” both types of store? Could this statement 
not be rephrased to say that Subeam is unwilling to confine sales to stores that 
have a relatively uniform merchandising policy, and therefore requests legisla- 
tive action that will enable it to impose a specific resale price on stores that 


1 Tbid., pp. 166, 172. 
11 Resale Price Maintenance, hearings on H. R. 4365, etc., 82d Cong., 2d sess. (1952), 


p. 340. 
14% Minimum Resale Prices, hearings on H. R. 5767, 82d Cong., 2d sess. (1952), p. 148. 
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wish to control their own price policy? I would like to suggest that Sunbeam 
has the option of riding only one horse; if such concerns wish to tap the mass 
retailer they voluntarily forgo that option and should be compelled to abide 
by the consequences. 

Finally, I would like to point out that fair trade is by no means a utopian 
solution to the retail price-cutting problems of the small manufacturer. Enforc- 
ing fair trade is a costly business, and I have found that a fair number of small 
manufacturers consider fair trade an expensive luxury, beyond their means, 
and available only to the very sizable firms that can afford to employ shoppers 
and expensive legal counsel. For many of these firms, including those employ- 
ing fair trade, a refusal to sell is the primary means of price protection. 

Although fair trade is often referred to by its advocates as a protective device 
for the benefit of the small manufacturer, the giants in the consumers-goods field 
are not only not excluded from using fair trade, but they appear to supply the vast 
bulk of the goods actually sold under resale-price contracts. I have found, by 
means of a sample of 194 fair-trading manufacturers, that the one-third of these 
manufacturers (61) who fair-traded merchandise valued at $5 million or more 
in 1954, accounted for 90 percent of the total fair-traded volume of the 194 manu- 
facturer sample. And in his 1949 interview on voluntary fair trade, Mr. John W. 
Anderson also pointed out that 56 out of the leading 100 largest national adver- 
tisers in the United States, fair trade all or a part of their products. The fact 
that large concerns dominate in terms of fair-trade volume is not, of course, incon- 
sistent with the view that fair trade is important to a substantial number of small 
firms. It does indicate, however, that the restrictions on price competition sanc- 
tioned by fair-trade legislation are by no means confined to those essential for 
the preservation of the small manufacturer. 

Question is often raised in this context as to why fair trade should be selected 
for criticism if the much wider phenomenon, resale-price maintenance, is viewed 
as undesirable? One reason is that the major alternative devices for price main- 
tenance (consignment selling, refusing to sell, exclusive dealing, and forward 
integration) all serve legitimate business purposes which make them hard to 
challenge per se, whereas the fair-trade laws sanction a pure price-fixing tech- 
nique. This is not to say that fair trading may not be used to achieve similar 
and legitimate ends, but rather that this instrument invariably attains its ends 
by means of limitations on price competition. A second reason for special con- 
cern with fair trade is the exceptional degree of control over the price policy of 
wholesalers and retailers which it places in the hands of manufacturers and 
those merchant groups desirous of reducing competitive pressures. The coercive 
features of the nonsigners’ clause—implicitly incorporated into H. R. 10527—are 
unmatched by any other price-maintenance device. A third reason for directing 
attention to fair trade is that this powerful and coercive instrument for main- 
taining resale prices is available only as a result of special legislative sanction 
which is readily terminable. The alternative devices are deeply rooted in the 
legal framework of a private enterprise economy and they require that the manu- 
facturer undertake sacrifices and costs in order to make it possible for him to 
restrict price competition in distribution. 


FAIR TRADE AND THE PRESERVATION OF THE SMALL DEALER 


There is nothing like a severe recession and a buyers’ market to bring forth dire 
prophecies of the imminent demise of the small dealer. During the 1952 hearings 
on the McGuire bill, without the benefits of a recession, spokesmen for fair trade 
had to make due with the New York price war of early 1951, which followed the 
Schwegmann decision. According to Mr. Maurice Mermey, “The United States 
Senate’s Select Committee on Small Business, in its annual report for 1951, just 
issued, estimated that if the price war had lasted 6 months, 20,000 stores would 
have gone out of business.” This estimate and its repetition took place after 
it was well established that the great price war had been narrowly restricted in 
commodity coverage and had petered out with remarkable celerity.* Since ne 
reason was ever offered to suggest that a 6-month war of this intensity was either 
probable or possible, may I express the hope that the hypothetical 20,000 deceased 
be permitted to rest during the present hearings. 


143 Minimum Resale Prices, hearings on H. R. 5767, 82d Cong., 2d sess. (1952), p. 28. 

4% Dun & Bradstreet, Inc., Prevalence of Price Cutting of Merchandise Marketed Under 
Price-Maintenance Agreements May 28 Through June 25, 1951. Study prepared for the 
Joint Committee on the Economic Report and Select Committee on Small Business, U. S. 
Senate, 82d Cong., Ist sess. (1951). 
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This year, the higher rate of business failures has encouraged Mr. Mermey to 
try his hand at a statistical comparison of failures in fair trade and nonfair-trade 
jurisdictions. His statistics purport to show a significant relation between the 
presence or absence of fair-trade protection and the relative increase in retail 
bankruptcies between 1953 and 1957. The percentage increase in retail failures 
between those 2 years turns out to be much higher for the nonfair trade than for 
the fair-trade jurisdictions. 

Now the first thing that strikes me about these statistics is that they do not 
prove anything that we should expect even from Mr. Mermey’s premises. It is 
not at all obvious that if fair trade does effectively protect the small retailer 
from failure, that the percentage increase in failures should be greater in 
non-fair-trade areas. The reason for this is simply that although we would 
expect many retail failures in 1957 is unprotected areas, there should also have 
been numerous failures in those jurisdictions in 1953. In the protected areas 
there would be few failures in 1957, but few also in 1953. Therefore, it is not 
clear why the percentage increase in failure should be great in the non-fair-trade 
jurisdictions. Mr. Mermey must explain why we should expect a change in 
the degree of protection between 1953 and 1957. 

It is true that 11 of the 17 non-fair-trade jurisdictions became such after 
1953, and Mr. Mermey might argue that this shift makes the increase in the 
rate of failures meaningful. However, it means that of the 17 non-fair-trade 
areas, 6 were in that category by the end of 1953, 8 exited between 1954 and the 
close of 1956, and 3 moved off fair trade in the very year for which Mr. Mermey 
gives us figures on failures. It would be unreasonable to expect anything mean- 
ingful to be obtainable from such a hodgepodge. However, if it were found 
that there was a meaningful correlation between this shift out of fair trade and 
retail bankruptcies, this may merely validate the hypothesis urged by many 
students of the subject—namely, that fair trade induces excessive numbers into 
retailing who may easily succumb to the impact of free and open competition. 

Mr. Mermey also commits the horrendous statistical sin of failing to correct 
his figures for other factors that may affect retail bankruptcies, particularly, 
State by State variation in rate of unemployment and income change. Since 
these are vastly more important determinations of business failure than the pres- 
ence or absence of fair trade, such correction would constitute a minimal step 
toward arriving at figures that would isolate the effects of fair trade. The 
two non-fair-trade States which show a very drastic increase in retail bank- 
ruptcies are Michigan and Oregon. Does it not seem likely that the depressed 
condition of the automobile business in Michigan, and the severe decline in 
the lumber industry and exceptionally high rate of unemployment in Oregon 
are the decisive factors underlying the high retai! failures of those States? Was 
not the adverse weather affecting Florida during strategic parts of 1957 a 
considerably more important force in generating retail failures than the absence 
of fair trade? Just as these States tend to bias the picture on the non-fair-trade 
side of Mr. Mermey’s table II, so the figures for New York tend to dominate the 
results in the fair-trade column. New York, which accounts for between one- 
fourth and one-third of the total failures in fair trade States, shows a remark- 
ably small percentage increase in failures. However, this favorable showing 
is almost certainly not attributable to fair trade; on the contrary, it may well 
be argued that fair trade has been so ineffectual in the highly competitive market 
of New York City as to render it a de facto non-fair-trade area, The fact that 
fair trade has been working rather poorly in other fair-trade jurisdictions raises 
further doubts regarding its significance in explaining different rates of failure. 

I would like to call the committee’s attention to a study of failures of retail 
drugstores in fair trade and non-fair-trade jurisdictions, 1939, 1940, 1946, and 
1947, prepared by Dun & Bradstreet at the request of the Federal Trade Com- 
mission. This rather restricted survey is too modest to afford us much in the 
way of dependable conclusions, but it is more meaningful than Mr. Mermey’s 
study, and it points to a superior failure record for the drugstores in non- 
fair-trade jurisdictions.” 

I am not prepared at this point to present recommendations for policies 
designed to improve the condition of the small dealer. I would, neverthe- 
less, like to express my conviction that fair-trade legislation is not a proper 
or even very narrowly helpful aid in the solution of his more basic problems. 





% Resale Price Maintenance, hearings on H. R. 4365, ete., 82d Cong., 2d sess. (1952), 
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Will he be assisted in attaining efficient size by a price umbrella that makes 
it possible to survive on high margins and low volume, and which serves to 
attract new small-store competition? Will he be stimulated to improve his 
business methods and policies so as to be able to withstand economic shocks 
such as depressions, the opening of a nearby supermarket, or the periodic 
breakdown of fair trade? Will he be able to persuade the consumer, over 
the long run, that his protected margins are reasonable, and that he is worthy 
of special patronage, when his goods are stocked and discounted in other 
stores? Because the answer to these questions is, I think, negative, fair trade 
does not appear to me to be a self-maintaining system in a free society, but 
contains the seeds of its own destruction. 


FAIR TRADE AND CONSUMER DECEPTION 


Spokesmen for fair trade have always shown a generous but rather 
one-sided solicitude for the welfare of the consumer. In their view, the con- 
sumer is a fool who must be legislatively protected from his folly, but only 
as regards his propensity to patronize price-cutting retailers. The usual argu- 
ment proceeds as follows: The predatory or lurist retailer systematically de- 
ceives the consumer by advertising and selling loss leaders. These leaders 
persuade the consumer that the predatory retailer sells all goods at compara- 
bly low prices, and when the consumer is enticed into the store by this trick 
he is then induced to buy other overpriced items that more than make up 
for the loss sales. Fair-trade legislation protects the consumer by making 
it possible to prevent the use of many nationally advertised, branded goods as 
bait. 

But what of the intelligent consumer, or the consumer so poor as to be com 
pelled to shop with care? Their living standards must, surely, be depressed 
by the elimination of price cutting on such goods. Furthermore, if the mass 
of consumers are so foolish as to require protection from advertisements of 
goods at low prices in stores which they regularly frequent, do they not re- 
quire governmental protection from the wiles of manufacturers with whom they 
trade infrequently? Why is manufacturer advertising involving the use of 
testimonials, systematic exaggeration, and attempts to create a conditioned 
reflex by sheer repetition not as lurist as leader advertising by the large re- 
tailer? A loss leader involves the offer of a specific good at a definite price; 
this would appear to have a definite advantage to the consumer as compared 
with the usual vague offer of the finest or most exciting something or other 
ever offered. If acetylsalicylic acid can be sold under the well-advertised 
Bayer label over many years, for five times the price of that identical chemical 
sold under other labels, who is to protect the befuddled consumer from con- 
joint exploitation by manufacturer and dealer? If, as Mr. John Dargavel 
pointed out, the druggists of California showed their appreciation of the 
price policy of Dr. Miles Co. by getting behind that company to the extent 
of increasing its sales by 200-300 percent in 1 year, who is going to protect 
the consumer from the deliberate substitution of high-margin products, with- 
out regard to merit? If it is decided that the foolish consumer needs pro- 
tection from sellers who mislead him (but, presumably, fall short of legal 
fraud), may I suggest that there are better places to begin than with the 
big retailer who offers the customer a bird in the hand. 

A further argument is usually tacked on as a clincher to the view that the 
consumer needs protection from the big retailer. It is urged that since loss 
leaders are advertised in order to make money, the low prices on these nationally 
advertised goods are, invariably, at least offset by the sale of excessively priced 
items. Hence, the consumers as a group never gain from loss-ledaer selling. 
This doctrine of necessary recoupment suffers from a number of very funda- 
mental defects. For one thing, most price cutting, as noted earlier, is not loss- 
leader selling, although the fair traders find this postulate very convenient. Sales 
at below fair-trade levels may appear desirable to some retailers because a low- 
markup policy is felt to harmonize with low costs and individual notions of fair 
profits, because of a desire to expand business volume by acquiring the reputation 
of being a low-priced seller, or because it is felt worth while to compete vigorously 
for extra business yielding something beyond out-of-pocket expense. Further- 
more, it does not follow from the fact that the purpose of leader selling is the 
stimulation of additional business that the extra sales must be made at high 
prices for leader selling to be sound business policy. Extra business at standard 
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prices or lower may be quite profitable due to the reduction in overhead costs per 
unit and because the expansion in business volume may more than compensate 
for the lower average markup. It is a crude fallacy to argue that, because the 
gross margin of department stores is about 36 percent, sales by such stores at 
markups of 10 percent must be compensated for by very high margins on other 
goods. For one thing, the 36-percent average figure may not apply to a particular 
store, since the average conceals a fairly wide range of dispersion. Secondly, 
gross-margin figures add together information on a wide range of goods, having 
different turnover and expense rates, which are, consequently, priced differently. 
A 20-percent markup on one type of goods and a 60-percent markup on another 
may be normal pricing policy for items of widely different characteristics. 
Finally, it is usually assumed that the magic “36” is an inflexible benchmark 
unaffected by store policy, but an effective leader policy may succeed in reducing it. 

In sum, to quote from a book generally favorable to resale price maintenance, 
although it is true that “a store depends for its profits on associated goods rather 
than ‘leader’ merchandise * * * until there exists proof that prices on the 
remaining stock of goods exceed those of competitors on the same goods, we have 
little reason for claiming that the consumer loses as a result of his purchasing 
from stores that employ * * * [leader] policy.” * 


PROTECTING THE CONSUMER FROM THE MONOPOLIZATION OF DISTRIBUTING CHANNELS 


Fair trade is regularly defended by its proponents as a valuable protection 
against the monopolization of distribution channels threatened by the predatory 
retailer. Is this a genuine threat or rhetoric? 

It is true that moderate local monopoly power is widespread in distribution, 
and that the largest retailers do a considerable business and often have the 
power to abuse local competitors. However, a little perspective requires the 
observation that the field of distribution is almost unique in its great number 
of firms and the ease with which new concerns may commence business, both 
of which are factors most conducive to effective competition. There were 297,000 
wholesalers and 1,897,000 retailers in the United States as of June 30, 1957, 
which represent a 60-percent increase in wholesaler numbers and a 21-percent 
expansion in the number of retailers since 1940. In 1954, the sales of chainstores 
and mail-order houses were less than 20 percent of total retail sales, and they 
represented a smaller percentage of retail sales than they did in 1929. The dis- 
count house has, of course, carved an important place for itself in the retailing 
picture, but it has been an innovation that has stimulated competition. Note 
should also be taken of the fact that many of our biggest retailers, such as Sears 
and A. & P., operate in many separate markets. Their monopoly power is consid- 
erable in some and nil in others. Also, most of biggest stores, such as Macy’s 
and Hudson’s, are located in great metropolitan markets in which numerous com- 
petitors severely limit big-store market control. Many a smalltown drugstore 
has more true monopoly power than has Macy’s, and one would be hard put to 
find a drug manufacturer operating with the competitive restrictions that Macy’s 
must suffer. 

There is no serious barrier to entry into the distributive trades. Capital 
requirements are low, particularly in retailing, sources of supply are numerous 
and widely dispersed, and credit and the requisite type of labor are readily 
available. The result is that new businesses are continually coming into exist- 
ence in these trades; in recent years, well over 100,000 new firms have been en- 
tering the field of retailing every year. Such ease of entry is of great im- 
portance in maintaining effective competition—abuses of market power are 
likely to generate new competition, and the very fact that entry may result 
from exploitation serves as a restraining force on firms already in the market. 

The contention that fair trade serves to protect the consumer against the long- 
run monopolization of distribution facilities has a false ring. The consumer is 
required to tolerate very real present restraints on competition in order to pre- 
vent future restraints that would appear to represent extremely remote and 
unlikely eventualities. Furthermore, it is very doubtful that fair trade would 
provide a serious obstacle to a further concentration of distribution. It does 
not eliminate leader selling, and it will certainly not prevent (and may stimu- 
late) the growth of the mass distributor. 


1¢ Seligman and Love, Price Cutting and Price Maintenance (1932), pp. 242-243. 
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CONSUMER PROTECTION AND THE “FREE AND OPEN COMPETITION” PROVISO 


According to spokesmen for fair trade, the consumer is adequately protected 
from any abuse of the fair-trading privilege by the requirement that goods sold 
under such laws be in “free and open competition” with other goods of the same 
general class. It is argued that, if this be the case, then the consumer will be 
protected by the fact that manufacturers must be effectively competing before 
they can fair trade. I will contend below that this argument is deficient in 
theory, and that, as a matter of historical fact, the “free and open competition” 
proviso has not and should not reasonably be expected to afford the consumer 
any serious protection. 

First let me point out that the advantages of competition are not confined to 
one stage of the economic process, and distribution is not so efficient and pro- 
gressive a sector of the economy as to warrant public sanction to a reduction in 
competition. The value of competition to the drug trade was described in the 
NARD Journal, April 16, 1936, as follows: “It was the coming of the chainstore 
that threatened that security of the operator. He launched his systematized 
operation and look at the result. * * * Competition from the dreaded chain 
didn’t hurt this merchant. It helped him * * * because he put into operation 
the same system, the same methods that the chain and syndicate tycoons have 
found so effective. * * * [Without] chain competition, the corner drugstore 
would, in all probability, still adorn its windows with tall glass urns of colored 
water behind which a dimly lighted interior would do everything but invite the 
customer in.” Here is a clear and simple acknowledgment of the value of com- 
petition on business methods. If such methods are insulated from competition, 
distribution costs will be higher and these higher costs will be passed on to the 
consumer irrespective of the degree of manufacturer competition. 

Secondly, I would dispute the view here implicit that competition at one stage 
of the economic process is independent of the degree of competition in the other 
stages. Competition in the different stages is interdependent and mutually rein- 
forcing ; if the intensity of competition in distribution channels is reduced by fair 
trade this will be a factor making for a reduction of competition at the manu- 
facutrng level. Manufacturer competition is likely to be reduced with the spread 
of fair trade, not only as a result of reduced competitive pressures from distri- 
bution channels, but also because it encourages organized dealers to force high 
and identical discounts on competing manufacturers, and because it affords the 
manufacturers themselves a convenient mechanism for realizing the effects of a 
horizontal price arrangement. 

The effectiveness of competition among manufacturers depends in large 
measure on three factors: (1) The number and size distribution of producers 
of a good; (2) the ease with which new competitors can enter a field; (3) 
and the effectiveness with which the manufacturer is able to persuade con- 
sumers that his product is unique. Does the free and open competition proviso 
assure adequate numbers, relatively easy entry, and limited monopoly power 
via product differentiation as a condition for fair trading? The answer must 
be a categorical no. 

With respect to number of sellers, the free and open competition proviso has 
been held to require Only two sellers. In the important decision, Hastman 
Kodak vy. FTC, it was held that “if a purchaser wants a color film he must be 
able to buy it from more than one manufacturer if there is to be ‘free and open 
competition with commodities of the same general class’” * * *.% The FTC 
interpreted this decision as requiring only two sellers for the assurance of free 
and open competition, so that when General Aniline & Film entered the color film 
market with ‘“Ansco,” the Commission declared Kodachrome to be in free 
and open competition and eligible for fair trading.” These two decisions repre- 
sent the current status of the protective proviso as regard the required number 
of competitors. Other opinions involving this point are not so explicit, but 
they either accept Eastman Kodak or state generalities consistent with it. From 
my reading of congressional discussions of this issue, the 2-seller criterion is 
consistent with 1 version of the meaning of this ill-defined clause. 

May I say that no reputable student of economic affairs would consider two 
sellers in a market as in any sense an assurance of effective competition. On 
the contrary, under such circumstances the reasonable expectation would be 
that the two sellers would come to some sort of accord and jointly exploit the 


17158 FI. 2d 592 (1946). 
18 Hastman Kodak Company, 44 F. T. C. 14, 16 (1947). 
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market as group monopolists. Supposing that these two sellers refuse to com- 
pete in price and follow the practice of meeting each other’s prices whenever 
a change is made, will this conform to the requirement of free and open com- 
petition? In a recent and scholarly judicial discussion of this point, it was 
observed that “If a price change was made by one manufacturer, it was usually 
countered by a similar price reduction * * * in the ‘competitive’ product. The 
popular 620 film sold at 50 cents a roll; when Ansco reduced the price to 45 
cents Eastman immediately followed; and this instance was ‘representative’ 
of operations.” Nevertheless, the court held that the products were in free and 
open competition, and therefore legitimately fair traded.” I would here like to 
call the committee’s attention to the statement by Senator Millard Tydings, 
“that this bill [Miller-Tydings] cannot be unfair to the public, because if 
prices are set too high by any manufacturer, competition will take his trade 
away from him.” ” 

If this is the extent of the protection afforded the consumer against fair 
trading in industries with too few sellers, or where competition is without 
vigor, the consumer is in an unenviable position. Furthermore, if this is the 
case, it would appear to be incumbent upon this committee to inquire more 
closely into the actual degree of concentration in industries utilizing fair trade. 
This would seem particularly desirable in the case of the industry groups manu- 
facturing medicinal chemicals and pharmaceutical preparations, which fair trade 
extensively, which appear to be unusually prosperous, and which produce a wide 
array of essential medicines that should not be permited to be used as a basis 
for monpolistic exploitation. As a stimulus to further study of this question I 
have compiled some statistics on the degree of concentration in a group of 
industries in which fair trade has been used past or present. (See appendix 
table.) In the case of a product such as antibiotic preparations for human use, 
we have an unduly low figure because we are combining a number of products 
that are not substitutes. A more detailed product breakdown would reveal 
significantly higher concentration ratios. However, even these rough statistics 
suggest that significant monopoly power is not uncommon in fair-trading 
industries. 

Does the free and open competition proviso confine fair trading to industries 
with relatively easy entry? Most certainly not. Patents and copyrights do not 
preclude the use of resale price contracts, as long as there is another seller 
offering goods of the same general class. There is no limitation placed upon the 
use of intensive advertising as a device for forestalling entry. As long as entry 
is prevented by means other than the use of abusive tactics (which violate the 
Sherman Act anyway), impediments to entry are beyond the scope of the free and 
open competition proviso. 

Does the free and open competition proviso protect the consumer from monopoly 
power built up by intensive advertising and other forms of product differentiation? 
On the contrary ; one purpose of the fair-trade laws is to enable the manufacturer 
to take full advantage of whatever monopoly power he can build up by product 
differentiation. In the words of one judge: “The plaintiff annually expends large 
sums in advertising products identified by its trademarks and brand names. As 
a result of this advertising, and the intrinsic merit of its products, a valuable 
reputation and goodwill has been established for these commodities * * *. The 
primary purpose of State fair-trade laws, including that of Pennsylvania, is the 
protection and preservation of the manufacturer’s trademark or brand name 
by means of resale price maintenance.” There is a genuine conflict here betweer. 
the protection of the manufacturer’s goodwill and the maintenance of truly 
effective competition, but this conflict has scarcely keen recognized, let alone 
resolved in favor of competition and the consumer. 

If a manufacturer engages in intensive advertising, and persuades the public 
that his product alone will suffice for their needs, has he not carved out a little 
monopoly position for himself? In an advertisement placed by an advertising 
agency in Time magazine, February 28, 1927, it was stated that “The final goal 
of advertising is not to prove the comparative superiority of the article in com- 
petition. The object of advertising is to take it out of competition so that it 
will no longer be compared but will be accepted by the buyer.”” There may be 
other products in the market that are physically similar, but if the buyer can be 
persuaded that they are imperfect substitutes for a given product the monopoly 





19 Rastman Kodak Oo. v. Home Utilities Co., 138 F. Supp. 670, 674 (1956). 
20 Resale Price Maintenance, hearings on 8. 3822 (1936), p. 23. 
21 Remington Arms Oo. v. Gatling, 128 F. Supp. 226, 226-227 (1955). 
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power of the seller of that product is increased. But if a major function of 
advertising is to take an article out of competition, to what extent should Con- 
gress assist him to capitalize to the fullest on his temporary market advantage by 
special legislation? 

From the standpoint of the protection to the consumer afforded by the “free 
and open competition’”’ proviso, how far must a product be differentiated in the 
mind of the public to fall into a class different from that of apparently similar 
articles? There is no simple economic rule to apply here, and the decisions deal- 
ing with this question are not very illuminating. In Hastman Kodak v. FTC 
it was held that black and white film and color film are sufficiently unique to 
warrant their being placed in separate classes. On the other hand, best selling 
novels have been regularly held to be in the same general class with other books, 
although their substitutability for many readers would appear to be nil. In 
general, I think that it is fair to say that where there is a significant technologi- 
eal distinction between products, or where there is a considerable difference in 
the uses to which the products are put, they will be placed in different classes ; 
where they are technologically similar and serve broadly the same purposes, they 
are likely to be placed in the same general class. If a good is successfully differ- 
entiated from very similar goods merely by effecitve sales promotion, this does 
not place the goods in another class. 

In sum, I feel that I have shown that the protection afforded the consumer by 
the “free and open competition” proviso is very close to nonexistent. He is not 
protected against fewness of sellers as long as there are two in the market; they 
do not have to compete in price; there is no requirement as regards ease of 
entry ; and the monopoly power attainable by unlimited advertising is no bar to 
fair trading. In the light of the inadequacy of this protection, I hope that the 
Congress will give the consumer a chance to protect himself by refusing to sanc- 
tion restraints on competition in distribution. 


SOME CONSTRUCTIVE PROPOSALS 


I am not going to offer any comprehensive program for dealing with the prob- 
lems of small business, but I do wish to eall attention to several avenues of ap- 
proach that seem to me more consistent with the public interest than fair-trade 
legislation. 

First, a serious decline in income and employment such as we have witnessed 
in the United States during the past year, is far more destructive of small busi- 
ness than is normal loss-leader selling. Abnormal loss-leader selling such as 
occurs in a major depression is properly treated by preventing or curing the de- 
pression, not by eradicating its symptoms. 

Secondly, since there is a high correlation between the entry of new firms and 
exit during the same or immediately succeeding years, one method of reducing 
business casualties would be to impose some sort of restraints on entry. This 
would be neither desirable nor possible by means of direct controls, but there are 
two other possibilities. One is the provision of information as to the problems 
and costs that may reasonably be expected to arise in different fields. This may 
deter some potential entrants who would have come in out of ignorance of 
known facts. <A second deterrent that would be useful would be the repeal of 
fair-trade legislation. In a recent study of resale price maintenance in England 
it was stated that ‘The existence of the resale price maintained commodity with 
its guranteed margin of gross profit * * * indubitably contributes to an im- 
portant degree to the enticing qualities of distributive trading as a career and 
must, particularly so far as the retail trade is concerned, be looked upon as a 
factor of first rate significance. * * *”™ 

Third, educational activities by governments, trade associations, and other 
institutions, directed toward the improvement of retail management policies— 
store location, layout, product benefit testing, inventory control, purchasing, 
personnel policies, financing and advertising—are highly constructive activities 
which combine social and private benefits as fair trade does not. These should 
be encouraged and expanded. 

Finally, in order to better control genuinely predatory activity in the channels 
of distribution, there are two things that might be considered as alternatives to 
fair-trade legislation. One is stepped-up enforcement of inquiries and action 
along these lines by the antitrust agencies—this would require additional ap- 
propriations, specific directives, and possibly a special division for work in this 


22 Kuipers, Resale Price Maintenance in Great Britain (1950), pp. 107-108. 
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area. The important proceeding against Safeway indicates that even now this is 
not an entirely neglected area of antitrust action. The other possibility is the 
passage of a law against sales below net purpose cost, or net purchase cost plus 
some moderate markup. This would be a genuine loss-leader law; fair-trade 
legislation is not. If the loss leader is considered so important as to be beyond 
the control powers of the antitrust agencies and requiring special legislation, 
a minimum markup law should be considered as a type more suitable for this 
end. 
APPENDIx TABLE 


Concentration ratios for 20 high concentration industries in which fair trade 
contracts have been used, for the year 1954 


Concentration ratios: value of 



















Value of shipments by— 
Product or product class shipments 
(thousands | | 
of dollars) 4 largest | 8 largest | 20 largest 
compa- | compa- | compa- 
nies nies nies 

I Oe a en awahiedbnee 148, 746 () | J ore 
Watches, domestic pin lever types-_-_----- 7 16, 462 (4) eee 
Watches, domestic jeweled lever types-_. 51, 424 99 (') 100 
Household sewing machines.__-..-._-.- ‘ a 46, 426 98 | (4) 100 
Sanitary napkins and tampons_-__._...__._- : r 76, 064 98 | ae. 
Razor blades and razors, nonelectric_..___- 67, 830 97 99 100 
Photographic film and plates, silver halide type : 5 297, 050 96 98 99 
SON ae ain wc dtwatbdlecusadewsiinns ; 76, 039 95 | 99 100 
inna naee : nha 28, 431 92 97 99 
Baking powder-. os 11, 703 87 97 100 
Cigarettes......... a 1, 623, 895 82 99 100 
Dentifrices____-_- 64 dediveietiee aw 130, 789 78 89 97 
Tires and inner tubes....-.-------------....... ‘ : 1, 621, 917 78 91 yy 
Typewriters__ a 141, 677 78 as 99 
Packaged nonspect: alty Se atastuscsscdeecobasasee as 309, 401 76 87 95 
Phonograph records_- Set i LL 77, 446 71 81 88 
Antibiotics for human use.....------..-------------- weeds 252, 892 7 89 98 
a eae ey nengntte erat ie: #5 Sie ee i inp ee 540, 231 67 82 95 
I ee  npibintais 57, 067 64 87 99 
8- and 16-millimeter motion-picture equipment............- 83, 561 65 81 96 








1 Indicates that figures must be withheld in order to avoid disclosing figures for individual companies in 
violation of census rules. 


Source: Concentration in American Industry, report of the Subcommittee on Antitrust and Monopoly 
to the Senate Committee on the Judiciary, 85th Cong., Ist sess. (1957), table 37. (Based on 1954 census.) 

Mr. Dottincer. I guess there are no further witnesses. Without 
objection I am going to insert in the record the letter from the 
Department of Agriculture to the chairman and have it take its 
proper and appropriate place with the other letters of the agencies. 

Before concluding the hearings, the record will be kept open to 
permit statements to be filed by some witnesses who have not been 
able to come here but had expressed an interest in wanting to file 
statements. Such permission will be granted. 

This committee has an open mind and would like to hear all sides 
of the question. We will not prevent any individual or organization 
from filing statements. 

The hearing is closed. 

(The following material was submitted for the record :) 

HOvSE OF REPRESENTATIVES, 


COMMITTEE ON THE JUDICIARY, 
Washington, D. C., May 15, 1958. 


Hon. OrEN Harris, 
Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 
DeaR Mr. CHAIRMAN: It has come to my attention that considerable pub- 
licity is being given, particularly among the retail druggists, to a letter from 
my office which indicates that I support H. R. 10527, a bill which would create 
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a Federal fair trade law. With your permission I would like to correct any 
misunderstanding which may have arisen as to my position on this bill. 

Through an inadvertence, such a telegram in fact did leave my office. It does 
not reflect my views. As you know, my position consistently throughout the 
years has been to oppose fair trade both on a State and Federal level. I 
remain firm in my opposition to this type of legislation. 

In the past fair trade has operated through the type of Federal enabling 
legislation represented by the Miller-Tydings and McGuire Acts. These bills 
merely exempted from the provisions of the Federal antitrust laws, and the 
Federal Trade Commission Act, fair-trade contracts and the exercise or enforce- 
ment of rights of action that were created by State law. H. R. 10527, on the 
other hand, would grant a Federal right of action. Any person damaged by 
violation of the provisions of paragraph 5 of the bill would be permitted to sue 
“in any State or Federal court of competent jurisdiction.” 

A number of States have not enacted fair trade laws. In other States, the 
courts have held their local fair trade laws to be unconstitutional. H. R. 
10527, however, would enable persons to use the courts in these States to enforce 
resale price maintenance. It seems to me that this would result in a flagrant 
encroachment on the sovereignty of those States which have refused to allow 
fair trade within their borders. There is a serious question whether constitu- 
tionally Congress can confer a right of action in such a situation. 

The most serious effect of enactment of H. R. 10527 would be its suppression 
of competition at the manufacturing level and at all levels of distribution. 
The purpose of the bill is to eliminate price competition at the retail level. 
Although the bill ostensibly prohibits wholesale price-fixing agreements, this 
result could be achieved under the bill nevertheless if competing proprietors 
established similar resale prices. The bill facilitates such a result in the 
provisions which authorize distributors to cooperate with their proprietors in 
maintaining fixed resale prices. 

I believe that the provisions of H. R. 10527 are so broad that its enactment 
would permit virtually every item used by consumers to be subject to resale 
price maintenance: Automobiles, appliances, clothing, drugs, trailers, motor- 
boats, and a host of other items. Enactment of the bill would result in rigid 
price structures that could not adapt themselves to changing economic condi- 
tions. It is my firm conviction that this bill is totally inconsistent with the 
policies of our antitrust laws, particularly the Sherman Act, and is contrary to 
this country’s concept of free competition in a private enterprise system. 

In order that my position on fair trade and on this legislation may be abso- 
lutely clear, it would be appreciated if this letter could be made a part of the 
file on the bill and could be included in the record of your hearings on H. R. 
10527. 

Sincerely yours, 
YMANUEL CELLER, Chairman. 


KANSAS FARM BUREAU, 
Manhattan, Kans., May 9, 1958. 
Congressman WILLIAM H. AVERY, 
House Office Building, 
Washington, D. C. 


Drag BILL: We are concerned at the implications we see in H. R. 10527, 11216, 
and 11264, currently under consideration by the House Committee on Interstate 
and Foreign Commerce. I am sure that I speak for the majority of Farm Bureau 
members in expressing opposition to any proposal to authorize manufacturers to 
fix retail prices. 

It is a fundamental concept of our private competitive enterprise system that 
any savings developed by increased efficiency should be passed on to consumers. 
This basic concept has given us the highest standard of living in the history 
of the world. If we destroy this concept we minimize the premium for finding 
new and more efficient ways of doing business. 

It seems to me that right now in Europe we have a perfect comparison between 
France and Germany on what happens under two opposing systems. In France 
much of the effort of business and Government leadership has been devoted to 
the development of cartel arrangements and activities to mitigate the effects 
of competition. Tradition rules paramount over initiative. The necessity for 
adaptation has been reduced. As a result, the French economy has gotten itself 
into a state of congealment. I am certain that the present political paralysis 
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in France can be traced in large measure to an economic climate which has 
stifled initiative over a long period of years. But in Germany war destroyed 
most of the institutional arrangements to restrict competition. The govern- 
ment has steadfastly refused to reinstate the old institutional arrangements. 
I am sure that this wise policy has been a major factor in making Germany the 
most prosperous country in Europe after complete collapse only 13 years ago. 

In a search for security, in efforts to eliminate risk, we sometimes blind our- 
selves to lessons which can be clearly read in the histories of other economic 
systems. The proposals to authorize manufacturers to fix retail prices as 
provided in H. R. 10527, 11216 and 11264 are diametrically opposed to the prin- 
ciples on which our economy has been built. I hope sincerely that these pro- 
posals do not win congressional approval. 

Thank you very much for the opportunity to express what I believe to be the 
opinion of farm people everywhere. 

Sincerely yours, 
CLARENCE RUPP, 
Director of Research. 


STATEMENT SUBMITTED BY R. H. Macy & Co., INc., New York City 


This statement is submitted on behalf of R. H. Macy & Co., Inc., New York, 
N. Y. in support of the consumers’ right to buy at retail prices set by free and 
open competition, a right which H. R. 10527 would deny to him. This bill is 
one to permit private persons to fix and enforce high prices at the retail level 
without regard to retail competition, and thus discourages consumption. It is 
tragic that it has been introduced now, at this critical time in the American 
economy, when it is generally recognized that increased consumption is the 
key to economic recovery. 

H. R. 10527 is a Federal fair trade bill. Fair trade is a misnomer; it is, in 
fact, nothing but private price fixing at the retail level. Because it automatically 
destroys competition in distribution—and distribution takes one-half of the 
retail price charged to the consumer—it automatically results in artificially 
higher prices and in depriving consumers of the benefit of economies in dis- 
tribution. Fair trade is, thus, a betrayal of the economic philosophy which 
made this country great. 

And, what makes the situation even more pernicious is that the effect of this 
bill will be to expand greatly the already vast number of products now marketed 
under the misnamed fair trade system. 

Macy’s has, during its entire existence, made it its policy to endeavor to offer 
more and better products at lower prices to more people all the time. To this 
end, Macy’s has constantly sought to make distribution more efficient and 
economic, and to pass the savings along to its customers. Our business, now 
celebrating its 100th anniversary, has prospered by the sale of more products 
at lower prices, rather than the sale of fewer products at higher prices. This 
philosophy, which has contributed immeasurably to the strength of the Ameri- 
"an economy and the raising of the American standard of living, would be the 
victim of H. R. 10527. 

One of the best-reasoned marshaling of the cogent arguments against the 
misnamed fair trade system was made by Dr. Q. F. Walker, appearing on behalf 
of Macy’s on February 27, 1952, in opposition to H. R. 5767, the bill which later 
became the McGuire Act amending the Federal Trade Commission Act.’ That 
statement was, of course, directed to a bill which was designed to permit the 
enforcement of the retail price fixing laws enacted by the various States against 
nonsigning retailers by removing the ban of the Federal antitrust laws, whereas 
the bill now before this committee would adopt retail price fixing as a Federal 
policy and for the first time make retail price cutting a violation of Federal 
substantive law; nevertheless, the cogent policy and economic arguments against 
retail price fixing made and documented therein by Dr. Walker remain valid. 
We respectfully refer this committee to that statement, as reported in the 
pertinent hearings. 

Indeed, the passage of time has merely confirmed Dr. Walker’s analysis. The 
history of retail price fixing since the passage of the McGuire Act has been all 
downhill : 


1 [July 14, 1952] 66 Stat. 632, ch. 745,15 U.S. C. 45. 
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1. Before the McGuire Act, only three States and the District of Columbia 
resisted the siren call of the retail price fixers and never passed the mis- 
named fair-trade laws. Since that date, the highest appellate courts in 
each of 18 other States where such laws had been enacted have determined 
that the principle of private retail price fixing violates its constitution 
and has declared such laws unenforceable, thus restoring free competition 
at the retail level. Those States are: Arizona, Arkansas, Colorado, Florida, 
Georgia, Indiana, Kansas, Kentucky, Louisiana, Michigan, Nebraska, New 
Mexico, Ohio, Oregon, South Carolina, Utah, Virginia and West Virginia.” 

2. The Attorney General’s National Committee to Study the Antitrust laws 
(1955), after carefully considering this matter, was of the view that the 
so-called fair-trade system of retail price fixing was “an unwarranted com- 
promise of the basic tenets of national antitrust policy * * * without com- 
mensurate gains,” * and strongly recommended action to repeal the antitrust 
immunity accorded thereto. 

3. Within the recent past, numerous important and prominent proponents 

of the fair-trade system have taken their products off fair trade—such as, 
Eastman Kodak, General Electric, Sunbeam, etc., thus restoring free and 
open competition in the retail pricing of those products. 

The proponents of retail price fixing now come to the Congress and ask it 
to force on the consuming public—including the citizens of the 18 States whose 
constitutions are violated by this private price fixing—a system which deprives 
them of competition with respect to one-half of the price they pay for goods. 

Macy’s experiences during the time when “fair trade” has been applicable in 
New York State confirm and dramatize the fact that (except for the World 
War II period and the postwar period of scarcity) retail price fixing, wrong 
in economics and wrong as a matter of public policy, is also wrong as a prac- 
tical matter, for no matter what the economic climate, whether boom or reces- 
sion, it simply has not worked. Dr. Walker pointed out in his 1952 statement 
that in the 1950-51 period, extensive litigation occurred concerning widespread 
price cutting in the purportedly fair-traded small electrical appliances, camera 
and photographic, cigar, television receiver, and typewriter fields in the New 
York City area. Since 1952, extensive litigation has occurred in the New York 
City area from time to time in the electric train, pen, drug, camera, electric 
shaver, and cigar lighter fields, among others. And in many other fields, the 
amount of price cutting was so extensive that no attempt was made to enforce 
by the very great majority of fair-trading manufacturers, so fair trade in many 
fields collapsed of its own weight. 

In short, the most telling argument against the so-called fair-trade system is 
that it simply does not work. No one has found a way to force people to ignore 
the profoundly human trait of shopping for and getting bargains, or to prevent 
retailers from providing bargains—and since no one can convince the public that 
this is immoral or illegal, they will do this, on a bootleg basis, if necessary. 
This ignoble experiment has been a more pronounced failure than prohibition. 

The proponents of H. R. 10527 seek to do what King Canute could not—but 
here the tides they seek to roll back are those of human nature. Since the 
task is monumental, the proposed bill is an H-bomb designed to eradicate 
price competition at the retail level. It is a hornet’s nest of pro-fair-trade 
excesses. It seeks to reverse the decision in all litigated cases lost by the fair 
traders; all equities and defenses available to retailers who seek to meet com- 
petition are expressly or impliedly removed. Its solution of the enforcement 
problem is to provide for an avalanche of suits against retailers who fail to 
comply with the dictated prices of fair trade, with guaranteed success to the 
plaintiff and with a guaranty that the defendant will pay all court costs and 
attorneys’ fees. The proposed cure is worse than the supposed disease, for this 
bill would inevitably compound confusion, put retail trade in a straitjacket, 
provide again a vehicle for discrimination as between retailers, and, by pro- 
viding an incentive for the bringing of lawsuits, would flood the courts with 
litigation and provide a lush field for opportunistic troublemakers. The follow- 
ing provisions of the bill are illustrative of its one-sidedness, its unfairness, and 
its potential harm to the country: 

A. The bill carries forward the McGuire Act in the proposed paragraphs (2) 
and (3) of subsection (5), but in paragraphs (5) through (9) thereof it super- 


2CCH Trade Regulation Reporter, vol. 2, par. 10,000. 
? Report of the Atterner General’s National Committee to Study the Antitrust Laws 
(March 31, 1955), pp. 149-155, at 155. 
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imposes thereon provisions making it, for the first time, a violation of Federal 
law for a retailer to vary the price charged the consumer from that fixed by a 
manufacturer. This will create legal havoc as attempts are made to determine 
how the provisions of paragraphs (2) and (3), on the one hand, differ from the 
provisions of paragraphs (5) through (9), on the other, and the contrasting 
effects thereof. Innumerable questions, the answers to which are not clear from 
the provisions of the bill, are presented: Can a “proprietor” price fix in some 
States and not in others?; Can a price legend on a container be notice of price 
fixing in one State, but not in others?; Are all price legends on containers auto- 
matically fair-trade prices?; Must the price fixed on any product be the same 
throughout the entire country, or may it differ State to State, or within 
any one State?; Since the bill provides in paragraph (5) that a proprietor may 
“establish schedules of resale prices differentiating with reference to any cri- 
teria not otherwise unlawful,” may he differentiate between different types of 
stores in the same State or city based on such matters as, for example, loca- 
tion, volume of purchases from him, size, ete.? Until these and all other un- 
settled problems are finally settled by litigation, no retailer can safely price his 
goods except in conformity with the fixed price; as a result, even illegal and 
wrongful fixed prices will be complied with, because this bill is designed to 
coerce compliance. 

B. It appears that paragraph (8) of the bill may well deprive a retailer of 
the now well-recognized defense that failure of the manufacturer to enforce 
evenhandedly and continuously is a defense to a fair-trade suit.‘ If so, under 
this bill a manufacturer could, by inaction, permit certain retailers, or a certain 
class of retailers, to sell at one price while requiring others to sell at the higher 
fixed price, an outright discrimination. Exactly that situation has obtained 
many times in the past, when certain manufacturers required Macy and other 
large retailers to comply with the fixed price and thus provide a price umbrella 
for them, while permitting retailers who did not advertise prominently to cut 
prices. Thus, this bill would become an instrument of injustice by reversing 
doctrines evolved by State and Federal courts over the years to insure equitable, 
vigorous, and continuous enforcement by manufacturers. 

Indeed, since the establishment of price-fixed prices is a privilege to be pro- 
vided to a proprietor, purportedly to preserve the value of his trademark, it 
would be neither unreasonable nor unfair to require him, as a prerequisite to 
relief, to prove affirmatively that he has in fact theretofore conducted a con- 
tinuous, rigorous, and effective enforcement campaign * to make certain that the 
defendant’s competitors have complied with the fixed price. This bill, however, 
would do precisely the reverse—it would not put the onus on the benefited pro- 
prietor to protect his trademark by action to require conformity with the fixed 
price, but rather would put it on the retailer to protect his own competitive 
position by suing to require another retailer to conform to the fixed price—all, 
purportedly, in the interests of protecting the proprietor’s trademark. 

This is, indeed, a topsy-turvy Alice in Wonderland situation, which would be 
amusing if it were not for the serious effects on our economy and its palpable 
unfairness. Consider the truly impossible position of the retailer whose near- 
est competitors are price cutting and destroying his business—he has three alter- 
natives: He may go out of business; he may himself sue his competitors, but 
here he must consider the effect on his customers when they learn that he is 
taking action which will keep prices high; finally, he may meet competition, 
but if meeting competition is not a defense, and with the harsh sanctions for 
violations spelled out in paragraph (6), his risk would be extreme. Any of 
those alternatives is clearly potentially ruinous to him, a result which is unfair 
and improper but one which is inevitable under this bill in the light of the lack 
of a defense and the harsh penalties. The injustice of paragraph (8) is self- 
evident; the burden of enforcement should be on the proprietor the protection 
of whose trademark is presumably the objective of fair trade. 

C. Paragraph (6), the sanctions provision of the bill, is so harsh and the pun- 
nishment to which a price cutting retailer is thus subjected is so extreme as to 
confirm the suspicion that the bill is a punitive one designed to coerce price 


4See e. g., Generul Electric Co. v. R. H. Macy & Co., Inc., 103 N. Y. S. (2d) 440 (1951), 
appeal dismissed 105 N. Y. S. (2d) 1003 (1951) ; Lionel Corporation v. R. H. Macy & Co., 
Inc.. 1955 C. C. H. Trade Reg. Cases. par. 67,949 (1954). 

5 See General Electric Oo. v. R. H. Macy € Co., Inc., supra; Lionel Corp. v. R. H. Macy 
€ Co., Inc., supra, 
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conformity. It is noted that under its terms there is no limit on the number 
of actions which may be brought against any retailer who cuts prices based on 
the same price cut. Thus, for one price cut, which might have been an inno- 
cent mistake, a retailer may be sued by each of his competitors and be required 
to pay the attorney's fee and court costs of each plaintiff—this is indeed cruel 
and unusual punishment. No further comment need be made here as to what 
the effect of this will be on court calendars, for with the incentive provided by 
the provisions for payment by the defendant of court costs and attorney’s fees 
for the bringing of these suits, there will inevitably be vast numbers of suits 
brought. 

D. While paragraph (9) contains the usual clause prohibiting “horizontal” 
price fixing, a new clause has been added according immunity from the antitrust 
laws to joint proprietor-distributor association action. This extension of im- 
munity opens such a grave breach in antitrust law enforcement that it is reveal- 
ing in showing up this bill in its true colors—as one not to protect trademark 
proprietors, but rather to guarantee wide retail profit margins and thus raise 
retail prices, all at the expense of the consumer and the general state of the 
economy. 


STATEMENT OF STEPHEN MASTERS, PRESIDENT OF Masters, Inc., NEw York, N. Y., 
MASTERS-WESTCHESTER CorP., ELMsrorD, N. Y., MastTers-LAKE Success, INo., 
LAKE Success, N. Y., Masters-New JERSEY, INc., PaRaMus, N. J., MASTERS 
MAIL ORDER Co. OF WASHINGTON, D. C., INc., WASHINGTON, D. C., IN OPPOSITION 
TO Briy H. R. 10527 


Mr. Chairman and honorable members of the committee, I am here in opposi- 
tion to proposed bill No. H. R. 10527. 

My name is Stephen Masters. I am president of Masters, Inc., and of its 
various affiliate and subsidiary corporations. 

Masters is one of the largest and most widely known discount houses in the 
country. It has championed the cause of the purchasing public in opposition to 
fair-trade bills and fair-trade practices for over 20 years. Masters’ name ap- 
pears in some of the leading cases which have made case law on interpretations 
of various fair-trade laws. As a result of the decision by the Federal courts in 
the General Electric v. Masters Mail Order Company of Washington case, Mas- 
ters is widely credited with having given fair-trade laws the coup de grace. AS 
a result of this decision, it has been said that General Electric, Sunbeam, Bissell, 
and other leading proponents of fair trade abandoned their so-called fair-trade 
policies. 

Now, I am not so naive as to believe that any decision affecting fair trade in 
interstate commerce was the sole cause of the abandonment of fair trade by such 
giants as General Electric, Sunbeam, and the others, who have heretofore and 
for over 20 years spent millions of dollars to establish and enforce fair-trade 
practices. Rather, I choose to believe that constantly mounting unemployment, 
warehouses stocked with appliances that were not being sold, the relentless 
pressure of competitive merchandise being sold at lower prices, and the great 
resistance of the consuming public had caused this upending of fair trade 
insofar as small appliances are concerned. 

This leads me inevitably to my reasons for opposition to any type of fair 
trading or fair-trade laws. 

First, I believe fair trade to be unenforcible. Trying to stop the consumer 
from purchasing at the lowest price is like telling the waves to stop rolling in. 
The late and little-lamented Prohibition Act was unworkable and unenforcible 
because it countered the wishes of the great American consuming public. Like- 
wise, the OPA regulations (necessary as they may have been during wartime 
conditions) became distasteful and obnoxious to the public because they were 
violative of American free-enterprise pricing. 

Every fair-trade law that I have seen, delegates to the manufacturer or dis- 
tributor the right to make illegal today what may have been legal yesterday and, 
vice versa, to remove from fair trade on any particular day what has been previ- 
ously fair traded up to that day. The enforcement is left to the individual whim 
and will of the fair-trade manufacturer or distributor. 

So we have some of our giant manufacturers fair trading small appliances like 
radios, clocks, toasters, and the like, while at the same time selling such white 
goods appliances as refrigerators, freezers, etc., without any fair-trade pricing. 
Now, if the harmful effects of a nonfair-trade policy have any application to 
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small appliances, the same harmful effects should be apparent in these larger 
items. We hear, however, no argument made by any manufacturer that televi- 
sion sets, refrigerators, dryers, washing machines, and the like, should be fair 
traded. Is a Federal law to be made a matter of the will and whim of any 
manufacturer or distributor who claims he has a fair-trade policy? Is it to be 
left to the manufacturer or distributor to determine that he shall enforce his 
fair-trade policy as against Masters, but leave Jones & Co., the store on the next 
block, alone? Neither this committee nor Congress, with all due respect to each 
of them, can legislate laws not acceptable to the general consuming public. Let’s 
face the facts. 

In no single case of resale price maintenance or fair trade, as it is com- 
monly known, have I ever seen a single instance where such a law has “stabi- 
lized’”’ (and I use that word in quotes) prices so that the price of any article 
of merchandise affected by such a law has been brought down or reduced. On 
the contrary, and the practice is universal, such fair-trade laws have been 
used to increase the retail price of the article. 

Another vicious result of the fair-trade law is the privilege given to others 
than manufacturers or distributors, and I refer now to cooperating retailers’ 
associations and competitors, to enforce and fix a fair-trade price even though 
the manufacturer or distributor itself has no real fair-trade enforcement policy 
or program. In these instances, fair trade is used not as a shield but rather as 
a sword to bludgeon the noncooperating retailer or competitor into the price 
line. It acts to effectuate price enhancement and the restraint of competition 
by horizontal agreements, the existence of which is almost impossible and ex- 
tremely difficult to prove. 

From humble beginnings of 1937, Masters, by its expressed and avowed pur- 
pose to bring to the general consuming public all types and varieties of mer- 
chandise at substantial savings from list prices, has grown to where, for the 
last year, the gross volume done by Masters and its affiliates exceeded $35 mil- 
lion. Its list of registered customers exceeds over 650,000 people. Nor is 
Masters unique in its growth. Other discount houses, supermarkets, and va- 
riety stores, who are discounting and selling at realistic prices, have also 
registered tremendous growth within the last 10 years. These figures can only 
mean that the type of business done by Masters—a discount house—has found 
great favor with the general consuming public. The experience of Masters has 
been repeated throughout the country. No Federal law will prevent or pro- 
hibit the general consuming public from buying at the lowest possible price to 
be found in a market place. 

Secondly, the argument is generally made by the American Fair Trade Coun- 
cil that the real purpose of fair trade is to protect the manufacturer or dis- 
tributor, rather than the small retailer. It needs but little examination to see 
how specious this argument is. No matter at which price the local retail store 
sells a product—whether at fair trade, list price, or discount price—the manu- 
facturer still gets the same price at the manufacturer’s or distributor’s level. 
So far as the manufacturer or the distributor is concerned, whether the article 
be fair traded or not, the manufacturer at its supply sources receives the same 
wholesale price. In fact, the manufacturer or distributor, absent fair trade or 
the cost of truly enforcing and policing fair trade, should be in a position to 
make more money because of savings in the enormous cost of legal fees, com- 
parison shopping, and policing fair trade. 

When the fair trader is thus rebutted, he generally resorts to the cry that 
discounting breaks up his distribution. In point of fact, the very opposite re- 
sults. No damage or harm is inflicted to any trade name. The fact is that 
more people are afforded the opportunity of buying the article without having 
some unknown brand or inferior merchandise substituted, and that the con- 
suming public is enabled to become acquainted with the branded article which 
might otherwise be beyond its reach. The volume of business done by dis- 
counters, variety stores, and supermarkets in any area greatly exceeds in volume 
the total distribution effected by any neighboring small stores. 

Quite an argument can be made that the sale of trade-name and branded 
merchandise at realistic prices that the purchasing public can afford actually 
enhances the trade or brand name. Discount selling widens the distribution of 
the article and makes it readily available to groups who would be in no position 
otherwise to purchase the same. 

This leads me, inevitably, to a discussion of one of the major fallacies con- 
stantly reiterated by the proponents of fair trade—that there is an inherent 
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right in the manufacturer of a trade-name or brand article to control the price 
at which the trademarked article is sold. There is no such inherent right. 
The right to control price never was, and is not, an incident of trademark own- 
ership. This doctrine has repeatedly been rejected by both State and Federal 
courts. The suggestion that the owner of a trade-name or branded article has 
the right in perpetuity—long after he has disposed of the merchandise—to 
control resale price is an erroneous and false doctrine emanating from certain 
ill-considered and badly stated principles originally set forth by Judge Suther- 
land in the case of Old Dearborn Distributing Co. vy. Seagram-Distiller Corp. 
(299 U. S. 183). An examination of the authorities cited in that case merely 
points up the fact that the original error there made has been allowed, in- 
sidiously, to expand and develop so that it is the cornerstone of the fair trad- 
ers’ position. The very concept that one who manufactures or distributes an 
article shall still have the right to control it, pricewise, long after the article 
itself has been sold and resold, is illogical, ill conceived, and un-American; it 
violates every doctrine of the ownership of personal property. As was said ina 
Michigan Supreme Court case—the Shakespeare case—and I paraphrase: “Cut- 
rate sales breach no trademark right of the manufacturer or distributor. The 
manufacturer’s trademark rights do not enable it to sell its cake and have it, 
too.” 

I think it can be easily demonstrated that no manufacturer suffers any im- 
pairment of his trademark when (1) the item of merchandise is sold in its 
original factory-sealed carton and (2) the discounting house enhances the value 
of the trademark by giving the merchandise wider distribution. The manufac- 
turer only suffers damage or injury to his trademark or brand name if the 
product is shoddy, inefficient, or unworthy in itself or cannot match the claims 
which have been advertised for it. 

It has been contended that fair-trade pricing strengthens competition at the 
retail level. I think it can be amply demonstrated that quite the converse is 
true. The weak, inefficient retailer, under a fair-trade pricing system, has no 
incentive to improve his services, his efficiency, or his retailing economy when he 
is covered by the fair-trade umbrella. The argument is constantly raised that 
fair-trade price regulation is necessary to protect the weak or the small retailer. 
Statistics demonstrate that the percentage of failures or insolvencies among 
small retailers in States such as Vermont, Missouri, Texas, or the District of 
Columbia are not any greater and, in fact, are less than the percentage of fail- 
ures and bankruptcies in those States which have had longtime fair-trade laws. 
The bugaboo of price cutting does not seem to scare the small retailer in those 
States which have never had fair-trade laws. 

If every store carries the article at the same price, it would be reasonable 
to argue that to protect the small retailer just as there is a law against adver- 
tising, theoretically, the store doing the most advertising would be the greatest 
beneficiary of purchasing by the general consuming public. In fact, that is what 
department stores are doing every day of the week, and, as between two stores 
with merchandise at the same price, the store doing the greatest amount of ad- 
vertising would, normally, do the greater business. The weak, inefficient, and 
inadequate retailer might then be tempted to ask Congress for an overall limit 
on advertising. You can readily see that this fair-trading argument reduces 
itself to the ridiculous. 

Inevitably, in every discussion of the arguments pro and con fair trade, there 
is a tremendous confusion between discounting, price cutting from the list, as 
such, and loss leaders. Let me here and now say that Masters uses no loss 
leaders. The chief argument and complaint of most proponents of the fair-trade 
bill seems to be against loss leaders, the most glaring examples of which, in- 
cidentally, are the usual handiwork of two major, nationally known depart- 
ment stores in the city of New York. Masters does not follow a loss-leader 
policy and does not believe in it, but this is no more an argument against the 
discount operation than to cut down an apple tree because one apple is rotten. 
The loss-leader technique is not the baby of the discount houses. It is, rather, 
the policy of some of our nationally known, large department stores. If it is 
intended to stop the loss-leader policy, this present bill, H. R. 10527, is inade- 
quate and unsuited for the purpose. 

We, in Masters, are able to offer merchandise at below list prices and to offer 
substantial savings to the general consuming public through no magic formulas 
or secret alchemy. The following are some comparative statistics, the latest 
figures issued by the National Retail Dry Goods Association on the cost of opera- 
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tion by its members as compared to the latest figures on the cost of operation 
by Masters. Let us examine and compare them. It will give us the reason why 
Masters can offer the public more for its money. 


[Percent] 
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The above figures conclusively show that for every $100 of sales taken in by 
the National Retail Dry Goods Association member, it must pay on average 
$33.75 for general overhead, while Masters pays $11.96. This tremendous sav- 
ings, brought about by efficient merchandising and volume sales, is passed on 
to our customers. 

The economic benefits of price cutting are easy to state: (a) It helps people 
get more for their hard-earned dollar; (b) it helps defeat inflation by giving 
more buying power to the dollar; (c) it helps more of the public to get more 
of the products to enjoy; (d) it enables the consuming public to make substan- 
tial money savings. 

To epitomize, I believe that fair trade pricing is un-American in its concept 
and definitely deterrent to a free and open economy, the natural laws of supply 
and demand, and the economic competition of the market place. 

In passing, it is strange to note that those manufacturers and distributors who 
generally complain the loudest against governmental interference in their busi- 
ness are the very ones seeking this Federal fair trade law to fix into monopolis- 
tic prices and exorbitant margins of profits as a buttress for their own dis- 
tributing systems. 

Fair trade isa misnomer. It is unfair trade. 

I eannot close with any more appropriate comment than that made by the 
late President Roosevelt in his letter to Congress on April 24, 1937, with respect 
to the very issue now being presented : 

“The present hazard of undue advances in prices with the resultant rise in 
the cost of living makes it most untimely to legalize any competitive or market- 
ing practice calculated to facilitate increases in the cost of numerous and im- 
portant articles which American householders and consumers generally, buy.” 

I strongly urge and recommend to this committee, for the reasons I have 


stated, the disapproval of H. R. 10527. 


STATEMENT OF Witt1AM D. SNow, GENERAL COUNSEL, NATIONAL CONGRESS OF 
PETROLEUM RETAILERS, INC. 


My name is William D. Snow. I am an attorney with offices at 970 Spitzer 
Building, Toledo, Ohio, and I am appearing in behalf of the National Congress 
of Petroleum Retailers, Inc., with principal offices at 325 Farwell Building, 
Detroit, Mich., of which organization I am general counsel. 

The National Congress of Petroleum Retailers is the national trade associ- 
ation of service station operators and gasoline retailers and is comprised of 67 
affiliated associations in 36 States and the District of Columbia. More than 
four-fifths of the Nation’s organized service station operators are affiliated with 
our national organization through their respective State and local gasoline 
dealer trade associations. 

Over a period of years, our national organization has cooperated with other 
national small business trade associations in support of fair trade principles, 
and we have participated in and supported activities of the National Advisory 
Council on Fair Trade, of which Mr. Maurice Mermey is executive director. 

Concern at the invalidation of State fair trade laws was expressed by dele- 
gates at our last annual session held at Cincinnati, Ohio, in August 1957, and 
in accordance with our established policies, a referendum of our affiliated 
associations, of our 250-member committee on national legislation, and of our 
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officers and directors has been taken during the past 10 days to determine our 
action upon the bill now being considered by your committee to establish a 
national fair trade law, H. R. 10527, introduced by Representative Harris, with 
the following result: 

The great majority of our 67 affiliated associations have returned their 
ballots, and with substantial unanimity have directed that our national or- 
ganization vigorously support adoption of this bill. Likewise, most of the 
members of our 250-member committee on national legislation have returned 
their ballots, and with substantial unanimity have directed my appearance 
here in support of this bill, which likewise has been directed by unanimous 
ballot of our officers and directors. 

There are three principal reasons why the Nation’s organized service station 
operators and gasoline retailers represented by our national organization sup- 
port H. R. 10527: 

First is our community of interest with other small-business groups in the 
economic health and security of small business generally throughout the econ- 
omy—and our considered decision that this bill will contribute to the protection 
and preservation of small business and to the maintenance of economic oppor- 
tunity for small businesses to compete with their larger competitors on a basis 
of efficiency by providing the means for curbing one of the most destructive and 
anticompetitive practices in our whole distribution system. 

Second is our conviction, based on extensive experience, that the public 
interest in highway safety and the safety of motor vehicles requires the estab- 
lishment of legally enforceable minimum resale prices upon automotive mer- 
chandise sold in service stations and elsewhere of the type requiring particular 
knowledge and mechanical competence for safe installation, examples being 
antifreeze, lubricating oil, tires, batteries, and various motor parts and acces- 
sories. 

There is a demonstrated danger to highway safety and the safety of motoring 
from cut-price sales of such merchandise by establishments not equipped or 
qualified to perform the installation service needed, and in some cases by 
establishments (as in the case of factory sales to employees) having no installa- 
tion facilities whatever, and selling such products in bulk for catch-as-catch- 
can-use. 

Public concern for highway safety and the safety of motoring has led to 
the adoption of much protective legislation on a State and local basis. Examples 
are motor vehicle inspection laws in some States, and the licensing of drivers 
and careful examination of new drivers in practically all States. Yet, so far 
there is no safeguard in the important matter of installation of vital accessories 
and supplies in automobiles excepting the assumed competence of those who 
make such installations. 

Not only the convenience and efficient operation of the motorcar, but the safety 
of its operation as well, depend upon the competence of those making installa- 
tions of such commodities as antifreeze, lubricating oil, tires, batteries, fan 
belts, and various motor parts and accessories. The proper draining out of a 
cooling system, the opening of clogged sections, flushing, tightening of hose 
connections, and similar services in connection with the installation of anti- 
freeze are of such importance, for example, that there can be no more misleading 
or harmful advertising than that of the cut-price sale of antifreeze by a retailer 
who fails to perform these functions and allows the motorist who pays for 
the product to drive without the protection and safey which proper installation 
would assure. The danger to safety is even increased on such items as lubri- 
cating oil, brake fluid, tires, fan belts, and motor parts. 

Yet, the cut-price traffic in such merchandise by establishments which cut 
their prices because they do not render the services necessary for motoring 
safety or by establishments (such as factories selling antifreeze to their em- 
ployees bought though their purchasing department) which have no facilities 
whatever for installation, will continue to entice some motorists to risk their 
own safety and the safety of others. 

Many reputable manufacturers of automotive products have undertaken to 
cope with this problem by establishment of fair-trade prices on such products 
as antifreeze, and this policy has been to a considerable extent effective in dis- 
couraging the traffic in these products by those without the competence or con- 
science to install them properly. But now that the effectiveness of such fair- 
trade prices have been narrowed due to invalidation of State fair-trade laws, 
there is a clear need for national legislation to permit such ethical manufac- 
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turers to offer the public the protection which sales at minimum retail prices 
through qualified service establishments will afford. 

Our third reason for supporting this bill is the prospect it offers for help in 
solving our industry’s most serious internal problem, namely, destructive gaso- 
line price-war abuses. 

It has been the experience of our affiliated associations in particular areas 
that enforceable fair trading of gasoline can eliminate some of the worst evils 
of destructive gasoline price war conditions and national fair-trade legislation 
thus meets the need felt throughout the Nation to provide a means which gaso- 
line suppliers, who are sincerely concerned for the economic welfare of their 
retailers, may adopt to prevent the destructive gasoline price-war competition 
which has been the principal factor in causing a 30 percent annual turnover 
ratio in service-station operation. 

During the past 5 years, we have seen some suppliers adopt the policy of fair- 
trading gasoline in certain areas demoralized by destructive price-war conditions 
and all the economic loss and human suffering which those price wars entail. 
The effect of fair trading in these areas has not been the elimination of all gaso- 
line pricing abuses, but the results have certainly been far better than the con- 
ditions which existed prior to fair trading. As principal gasoline suppliers be- 
come increasingly enlightened in their relations with their service-station 
operators, we will probably see a larger number undertake some constructive step 
to protect their retailers against destructive price cutting; and it has been 
shown that price maintenance under fair-trade legislation is a means which may 
be employed by such suppliers acting in good faith toward their retailers to 
protect those retailers against recurrent ravages of price-war conditions, 

While fair trading is not a complete solution, and will not by itself prevent 
all of the destructive competitive conditions prevailing in gasoline distribution, 
it has already proved a very important tool for suppliers who wanted to use it, 
and it is clearly one item of great importance in the group of legislative safe- 
guards needed for solution of the entire problem (others being the strengthen- 
ing of applicable antitrust laws and Robinson-Patman Act provisions). 


SUMMARY 


As part of the national small business community, and concerned with the 
protection of small business opportunity to compete on the basis of efficiency, as 
retailers of automotive products requiring competent installation for the safety 
of motoring who are conscientiously concerned to give this competent service, 
and as members of a business group whose own survival depends upon elimina- 
tion of destructive cut-price competition in gasoline, the Nation’s organized 
service-station operators support H. R. 10527 (1) because it will strengthen 
small business generally and preserve its right to compete on a basis of effi- 
ciency; (2) because it will enable manufacturers of automotive merchandise 
to protect distribution of their products through retail channels giving com- 
petent service; and (3) because it will provide a means by which gasoline sup- 
pliers may curb the excesses of gasoline price wars throughout the Nation. 





THE COOPERATIVE LEAGUE OF THE USA, 
Washington, D. C., June 2, 1958. 
Hon. Peter F. Mack, Jr., 
Chairman, Subcommittee on Commerce and Finance, House Committee on 
Interstate and Foreign Commerce, Washington, D.C. 


Dear Mr. CHAIRMAN: This is to request that the views of the Cooperative 
League of the USA be placed in the record of the hearings on H. R. 10527 to amend 
the Federal Trade Commission Act. The Cooperative League is convinced that 
retail price maintenance as provided under H. R. 10527 is detrimental to the 
interest of the consumer, contrary to the interest of small business, and destruc- 
tive of the best tradition of our free economy. 

The Harris bill is, in our opinion, diametrically opposed to the principles set 
forth in the Clayton and Sherman Acts and the Federal Trade Commission Act. 

The Cooperative League of the USA is a federation of consumer, service, and 
purchasing cooperatives serving 13 million families who are members of coop- 
eratives in various fields of enterprise, including farm supplies, foodstuffs, petro- 
leum, insurance, credit, rural electrification, housing, and medical care. 
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The experience of our organizations in the field of distribution leads us to the 
firm conclusion that retail price maintenance is contrary to the consumers’ inter- 
ests. It is in the nature of a tariff designed to protect the interests of a manu- 
facturer or distributor anxious to maintain artificially high retail prices but paid 
for by consumers, 

Retail price maintenance legislation has encouraged the inefficient and provides 
no way for an efficient distributor to pass savings on to the consumer. So-called 
fair-trade legislation is declared by its supporters to be a way to prevent unfair 
price competition, but actually it does not work that way. Its effect is to preserve 
retail margins, but in doing so it creates artificially high prices to consumers and 
thus has contributed substantially to the inflation from which our monetary 
system has suffered. 

The most persistent argument in favor of retail price maintenance is that fair 
trade will protect small business. It actually may have the opposite result. 
If all stores are required to sell at the same price, the large stores which can 
provide more services to their consumers than small stores, or which can sell 
private brands at prices lower than the fair trade prices, will attract more 
customers than will the small stores. 

The legislation is supposed to discourage “loss leaders” and the development of 
discount houses. Actually, the discount houses started as small businesses and 
have become gigantic businesses by taking advantage of a rigged market by selling 
goods below the artificial umbrella of fair trade. 

Many of our current supermarkets also began as small businesses which oper- 
ated within this same umbrella of artificial retail price maintenance. The so- 
called fair trade acts have put a premium on sharp practices which have paid 
handsomely those who found ways of getting around the legislation. 

Those who defend the legislation declare that the retailer can always sell a 
substitute. But in the drug field it is very difficult to provide a substitute prod- 
uct. Once the doctor has prescribed a drug the monopoly price is automatically 
protected. The patient obviously can’t afford to risk his health with something 
“just as good,” even if he is reasonably sure that the substitute product is an 
identical formula. 

So-called fair trade legislation has actually stimulated the development of what 
are known as private brands or institutional brands of the distributor. With 
the private brand the retailer has a means of providing the consumer with an 
alternative brand at a cheaper price. It is very difficult for a small retailer to 
develop his own private brand. The advantage of the fair trade legislation 
thereby goes by default to the larger distributor. 

The consumer cooperatives are in an unusual situation where they serve 
consumers in more than one State. For example, under current legislation our 
cooperatives in Maryland have to sell identical items at prices substantially dif- 
ferent from those it charges to co-op members in the State of Virginia. We have 
an opportunity to make a small readjustment in our patronage refunds, but even 
the so-called fair trade legislation forces the cooperative to charge more to its 
consumers in Maryland, which could result in an artificial and unwanted ad- 
vantage for consumers in Virginia. 

Incidentally, it is important to call attention to the fact that the patronage 
refund system used by the cooperatives is not in violation of the so-called fair 
trade laws. The co-op sells at established retail prices. The patronage refunds 
are (1) contingent on savings made by the co-ops and are paid out to members 
only if such savings are made; (2) the patronage refunds are paid only to 
member shareholders; and (3) there is no guaranty of the patronage refund. 
It is paid only when and as earned. 

In the State of Michigan, for example, the fair trade legislation there specifically 
exempts patronage refunds. 

The committee has had presented to it various strong statements from the 
two agencies of government more directly concerned with the enforcement of 
the laws. The Department of Justice in its statement dated May 1 declares: 

“Several States have not enacted fair trade laws, and others have held the 
State fair trade law to be unconstitutional. This bill seeks to enable persons to 
use the courts of these and other States to enforce resale price maintenance. 
This would appear to be an unwarranted encroachment on the sovereignty of 
such States and the authority of Congress to confer such rights, we feel, is open 
to serious question.” 

The Department of Justice goes on to point out that— 
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“The Sherman Act has been called our ‘charter of economic freedom.’ This 
proposed legislation, particularly in view of its exemption features, is totally 
inconsistent with the terms of the Sherman Act and this Nation’s concept of 
free competition. Enactment would be in affirmative approval by Congress of 
the elimination of competition and would result in a serious weakening of the 
Sherman Act. It is through the basic American principle of free competition 
that our economy has keep dynamic and vigorous. Absent competition in 
price, the substance of true competition is lost. The bill would suppress com- 
petition at the manufacturing level and at all levels of distribution. Obviously 
competition would be eliminated at the retail level, since this is the apparent 
purpose of the bill. It would also be suppressed at the distribution level even 
when the manufacturer himself is competitng with his distributors.” 

In summary, the Department of Justice concludes: 

“The language of H. R. 10527 is so broad that it would seem that virtually 
every item used by consumers in their day-to-day living could be the subject 
of resale price maintenance—prefabricated or mobile homes, automobiles, ap- 
pliances, clothing, packaged foods, drugs, etc. This bill would enable price 
r’‘Aity by ‘proprietors’ which would not necessarily take into account the 
chancing economic conditions of a free competitive system. We feel Congress 
shou!.: give very serious consideration to whether it desires to enact legislation 
like H. R. 10527 which would in effect repeal, pro tanto, the Sherman Antitrust 
Act and drastically change the basic concepts of our competitive economy. 

“In the light of the foregoing considerations the Department of Justice is 
opposed to the enactment of the bill.” 

The Federal Trade Commission in a statement made by its Chairman, Hon. 
John W. Gwynne, is also vigorous in opposition to H. R. 10527. The statement 
declares : 

“The Federal Trade Commission has traditionally opposed resale price main- 
tenance. This position was evident in complaints filed by the Commission as 
early as 1917. 

“In 1945 the Federal Trade Commission completed an exhaustive study on 
resale price maintenance and submitted to Congress an 872-page report. The 
conclusions reached are far too long and detailed to discuss here, but, speaking 
quite generally, the Commission found that resale price maintenance was 
unsound economically, tended to destroy competition, and, at least in certain 
areas, favored the large concerns. 

“Again in 1952 the Commission reaffirmed its opposition to the principle of 
resale price maintenance. At that time the Commission described resale price 
maintenance as ‘contrary to the public policy expressed by Congress in the 
antitrust laws since 1890,’ and ‘contrary to the public policy expressed by Con- 
gress in the Federal Trade Commission Act.” 

“For the reasons which are outlined above and because the concept of resale 
price maintenance contravenes the traditional ideas of the American system of 
free competitive enterprise, the Federal Trade Commission reaffirms its position 
of opposition to the principles involved in H. R. 10527.” 

The Cooperative League is pleased to note that similar statements in opposi- 
tion to the fair trade bill have been entered by the American Farm Bureau 
Federation, the Industrial Union of the AFL-CIO, the General Federation of 
Women’s Clubs, and others. 

It is important to point out that there is a sharp difference between the so- 
called fair trade laws designed as price-fixing measures and the basic provisions 
of the Robinson-Patman Act which provided freedom of competition in the 
retail sphere. 

The Robinson-Patman Act outlaws any price discrimination whereby the 
manufacturer sells to one distributor at a discriminatory price below the price 
at which he offers the same goods to another distributor. Discriminatory 
pricing of this kind actually destroys fair and free competition because it gives 
one distributor a secret and unfair advantage over another competitor, such 
advantage not being due to any service provided by the distributor. Under 
the Robinson-Patman Act all retailers are given a fair break or an even start 
in retail distribution. The so-called Fair Trade Act, on the other hand, actually 
provides an artificial price umbrella and prevents a small retailer from pro- 
war price competition to meet the economic advantages which another retailer 
may have. 

Supporters of the fair trade legislation have denounced loss leader sales and 
predatory price cutting. It is interesting to note that at the time of the passage 
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of the McGuire Act, Congressman Celler in the House and Senator Douglas in 
the Senate proposed to the proponents of fair trade the substitution of a bill 
prohibiting loss leader selling or predatory price cutting. The proponents of 
fair trade rejected these proposals. 

The Cooperative League is very pleased to have had this opportunity to pre- 
sent to the committee its views on the retail price maintenance bills now before 
you. 

Sincerely yours, 
WALLACE J. CAMPBELL. 


INDIANA UNIVERSITY, 
ScHOOL OF BUSINESS, 
Bloomington, June 2, 1958. 
Hon. Peter F’. MAOK, Jr., 
Chairman, Subcommittee To Consider H. R. 10527, Committee on Interstate 
and Foreign Commerce, House Office Building, Washington, D. C. 

Dear Sir: At thee request of Congressman John V. Beamer of your subcom- 
mittee, I am taking the opportunity to present some facts pertaining to H. R. 
10527. 

The passage of this fair trade statute would be very expensive to the Ameri- 
can consumer. To the extent that fair trading might become effective, the con- 
sumer would be charged a minimum of 10 percent more and a maximum of 
about 40 percent more than he can now obtain the same merchandise if he 
chooses to shop for minimum prices. The United States Department of Agri- 
culture through the Marketing Research Division of its Agricultural Marketing 
Service published Marketing Research Report No. 169, Trading Stamps and the 
Consumer’s Food Bill, in May 1957. In evaluating trading stamps, stores in 
Washington, D. C., were shopped during November 1956. Table 1 shows the 
findings. Both Washington department stores and Washington discount houses 
had prices substantially below list prices; i. e., the prices at which most articles 
are fair traded in States where fair trade is legal. In the case of department 
stores, the median price was 20 percent under list prices while discount house 
prices were 33 percent under list prices for a variety of items. 


TABLE 1.—Average dollar value per book of stamps and rate of return on $150 
expenditure based on manufacturers’ list prices and average department and 
discount house prices, Washington, D. C., November 1956 








Dollar value per book of Average rate of returns 2 
stamps based on average— 





Stores 
Item giving | 
prices Depart- | Discount Depart- 
List ment house List ment | Discount 
prices store ! prices prices store ! house 





prices prices 
| 
SS 
Number | Dollars Dollars Dollars | Percent | Percent | Percent 





| 13 3.74 2. 53 2. 40 2. 49 1. 69 1.60 
Automatic toaster (A).......--- 12 3. 74 2. 53 2. 51 2. 49 1.69 1. 67 
Automatic toaster (B)-.-.-...-- 5 3.74 2.70 2.70 2. 49 1. 80 1.80 
Steam-dry iron...............-- 14 3. 74 2. 46 2.45 2. 49 1. 64 1. 64 
I I arin niresi eeintian 6 3. 46 2. 63 2. 45 2.31 1.75 1. 63 
Aluminum 4%-quart dutch 
Se pascescees -habsnacesamse © feenanesewe 3.  eeeetne. Lecce asad , iS 2 
TROT 5. oy ndeiai de cisincd seu D lxdeuadseee Bib Bacsth chat ~ sine > 2p 
All items priced... ....--..-- SP ivccvesea teats w [enone nn nnnewenerannefnesosesitss peiebentale 
ae ee 3.74 2. 98 2. 51 | 2. 50 1.99 1. 67 
25 |2.32-3. 44 |2. 31-3. 43 |1. 13-2. 83 | 1. 55-2. 29 





I Te Weiixtietacawets ecw casece 3. 46-5. 22 r 70-4. 








1 Do not have to maintain manufacturers’ list prices. 
? Based on a rate of 1 stamp for each 10-cent purchase and an expenditure of $150 to fill a book of 1,500 
stamps. 
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An examination of fair-trade prices under existing legislation indicates clearly 
that minimum prices set in fair-trade contracts are either list prices or slightly 
under. This study by the Department of Agriculture thus shows clearly the 
tremendous penalty under which the consumer might be placed. 

List prices have historically been built— 

(1) To provide an adequate margin for the traditional kind of retailer 
who handles the specific merchandise ; 

(2) To allow adequate margin to the retailer of average or even less 
than average efficiency ; 

(3) To allow adequate margin for the retailer to provide credit, de- 
livery, exchange, trade-ins, and whatever additional services might be logi- 
cal for the specific trade. This list price approach which is commonly used 
as a basis for fair-trade contracts requires the consumer to pay for all of 
these services and mediocre efficiency whether or not the services are de- 
sired or the purchaser shops at a very efficient store. As a result, this 
concept is repugnant to the idea of active competition and consumer free- 
dom of choice. 

Since the end of World War II there has been a revolution in retailing which 
has taken at least three major forms: 

(1) Self-service and semi-self-service have been experimented with and rapidly 
adopted. The successful use of these techniques permits a retailer to do a bigger 
sales volume in the same amount of space and to reduce operating expenses 
substantially, frequently as much as 25 percent (cf. from 28 percent to 21 per- 
cent). Self-service with reduced prices due to reduced cost has been eagerly 
accepted by the American public. List prices and fair-trade contract prices do 
not permit any of the cost savings to be passed on to the public. 

(2) Scrambled merchandising has arisen. This means that merchandise 
traditionally handled in a high-cost type of retailer, such as a jewelry or furni- 
ture or department store, is added by a lower cost type of retailer, such as a 
supermarket. Where this type of experiment is successful for the lower cost 
retailer, consumers can secure lower prices on a cash-and-carry self-service 
basis. Fair-trade prices are not only tied to list prices but also to those of the 
higher cost kind of retailer. Table 2 which is based upon material taken from 
Expenses in Retail Businesses—Merchant’s Service, National Cash Register Co., 
Dayton, Ohio (1957), shows the variation in the average cost of business be- 
tween different kinds of retailers. 


TABLE 2 

Operating 

expenses 

percent to 

Kind of store: net sales 
i ia i EL iss maton nena ah ima 30. 9 
Smee? OPI III III, COUN i kha ins Rian sceneries 34. 9 
INN a a ad oa nines eaeiven li 16.8 
pe ee ee ee 27.2 
alacant decent gt anil alamglighk lection aati cette nepal 39. 1 
Se FN Ie i a sitet noecintenciestdalaentleedpablibansnaieienbannsiabtstnintantniisencitieatnel 31.2 
I a a ccnp llc rpc ee nc ance gale naegpare ate 21.1 
nal ae hk eatin eed ear Alen ws cicalpnelt nsetnchidn ae epiipenaibag 29. 9 
Department ($1,000,000 to $2,000,000 sales) _...---------.----------- 34.4 
BE Ce 00 SOO BRIE tiga harem ck ttiwio nas nneeeiennmmst 28.1 


Source: Expenses in Retail Businesses—Merchants Service, National Cash Register Co., 
Dayton, Ohio. 
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(3) Efficiency and costs vary tremendously within even one kind of retail- 
ing. In Drug Store Operating Costs and Profits, by Orin E. Burley, Albert B. 
Fisher, Jr., and Robert G. Cox, published by the McGraw-Hill Book Co., New 
York, in 1956, the following summary appears on page 8: 

“Operating costs consumed approximately 28 cents of each sales dollar. From 
22 to 36 cents of each sales dollar was needed to cover operating expenses. 
Operating expenses ranged from 22.0 to 35.8 percent of sales with a median of 
28.5 percent.” 

Similarly, Prof. Wallace O. Yoder of Indiana University and myself made a 
study of food store prices in Washington, D. C., during May 1957. The tech- 
nique used by the Bureau of Labor Statistics in developing its food price index 
was utilized and the middle stores were listed as 100. The price variation in 
the 52 retail food stores was from 94.4 to 114.0 or just under 20 percent. The 
price store index for May 22 to 24 gave double weight to the prices of Friday, 
May 24, because most food shopping is done late in the week after the stores 
have announced price specials. There is also an interesting price variation 
between Wednesday, May 22, and Friday, May 24, which is typical of active 
retail competition. Obviously, if fair trade were involved, the price reduc- 
tions which so many stores show for Friday, May 24, would not have been pos- 
sible. From the drugstore and food store examples, it is clear to see that retail 
costs vary at least 10 percent of consumer prices between stores doing the same 
kind of business even though they may be located in the same market. The 
food store and drugstore businesses were chosen because fair trade is virtually 
unknown in the food business and quite prevalent in drug products. 
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When these various factors of self-service, scrambled merchandising and ef- 
flency are lumped together, the list prices and fair-trade-contract prices, as they 
have existed during the last 10 years in the United States, are unrealistic. If 
the consumer chooses to purchase from an efficient self-service store types of 
merchandise historically sold through more expensive channels, effective fair 
trade would clearly penalize the consuming public at least 10 percent and, in 
some cases, as much as 40 percent. Without going into the detailed problems of 
the manufacturer in the movement of branded merchandise through distribution, 
the insistence that the public pay a full service list price based on average 
efficiency involves consumer overcharge which is entirely too great to tolerate 
since retailing has undergone its postwar revolution. 

The greatest changes have taken place in food retailing. Competition has been 
very active and self-service has become predominant. Fair trade has been 
almost entirely absent. The whole level of efficiency has arisen substantially 
and food distribution costs have fallen. This revolution in food retailing has 
taken place since 1948. According to the Progressive Grocer in its 1958 edition 
of Facts in Grocery Distribution (on p. F—17), the rise of the self-service super- 
market and other shifts have not adversely affected the independent stores. 
In 1948 independents did 63 percent of total grocery and combination-store busi- 
ness and still retained this same 63 percent in 1955, 1956, and 1957. The inde- 
pendent does not need fair trade to maintain his position. This further sup- 
ports the fact that, since fair trade would increase consumer prices by at least 
10 percent and quite possibly by 30 percent where it was effective, this cost is 
definitely not warranted by the claim that the position of the independent is so 
precarious that price fixing at relatively high levels is necessary. 

I greatly appreciate the opportunity to submit this testimony and Congress- 
man Beamer’s request that I do so. Since you and your subcommittee will not 
be too familiar with me, I am attaching the information which the Indiana 
University regularly releases about me. If the opportunity presents, I would 
very much like to have the opportunity of making an oral presentation before 
your subcommittee. 

Sincerely, 
ALBERT HARING. 


GENERAL AND BIOGRAPHICAL INFORMATION 


Albert Haring, professor of marketing, School of Business, Indiana Univer- 
sity, Bloomington, Ind. (born, Cleveland, Ohio, June 11, 1901). 


Education : 


Massillon (Ohio) High School; 

Phillips Andover Academy ; 

Yale University, bachelor of arts degree 1922, master of arts degree 1923, 
doctor of philosophy degree 1925, Phi Betta Kappa, Phi Kappa Sigma, 
Alpha Kappa Si, Beta Gamma Sigma. 


Professional record: 

University of North Carolina, assistant professor of economics (1926-29) ; 

Lehigh University, assistant and associate professor of economics (1929-39) ; 

School of Business, Indiana University, professor of marketing (1939— y? 

Consultant to National Retail Furniture Association, National Retail Hard- 
ware Association, American Institute of Laundering ; 

Consultant on marketing and sales research problems to various business 
firms. 


Professional organizations: 

American Marketing Association, secretary (1937-42), president (1943), 
director (1944), chairman, census advisory committee (1954-57) ; 
National Sales Executives, Inc., chairman, liaison committee (1945), mem- 
ber of program committee (1946), member of educators advisory group 
(1951-54), member of curriculum committee of the Advanced School 
of Retail Management (1954-55), faculty, NSE Graduate School of 
Sales Management and Marketing, Rutgers University, August 1953-55; 
Committee for Economic Development, vice chairman, Marketing Com- 

mittee (1943-46) ; 
American Economics Association. 
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Government : 


Member of National Distribution Council of Secretary of Commerce Weeks ; 
member, Subcommittee on distributive education; Consultant in con- 
sumer credit statistics to Federal Reserve Board; Consultant, Whole- 
saling Division, Census of Business. 


Publications : 


Retail Price Cutting and Its Control by Manufacturers (Ronald Press, 
1936 ) 

Electrical Wholesaling (Census Bureau, 1937) 

Drug Wholesaling (Census Bureau, 1937) 

Anthracite Wholesaling (Census Bureau, 1937) 

The Installment Credit Contract (Consumer Credit Institute of America, 
Inc., 1939) 

Installment Credit Comes of Age (National Retail Furniture Association, 
1943 ) 

After Reconversion—Selling Faces Its Biggest Job (Committee for Eco- 
nomic Development, 1945) 

Price policies Marketing Handbook (Ronald Press, 1948), pages 561-601. 

Some Questions About Consumer Credit Control Under Semimobilization, 
Marketing: Current Problems and Theories (School of Business, Indiana 
University, 1952), pages 107-120 

Survey of Special Incentives for Salesmen, with Robert H. Myers (School 
of Business, Indiana University, and the National Sales Executives, 
Ine., 1953) 

Proceedings of the National Consumer Credit Conference, 1952, with Carroll 
W. Ehlers (Indiana University Bulletin, July 1952) 

Advanced Course in Hardware Retailing—Book on Personal Selling, (Na- 
tional Retail Hardware Association, 1957) 

Articles in National Marketing Review, American Marketing Journal, 
Journal of Marketing, the Annals of the American Academy of Political 
and Social Science, National Furniture Review, and in business and trade 
journals. 


Yate University Law ScHoot, 
New Haven, Conn., May 29, 1958. 
Hon. Perer F. MACK, Jr., 
Chairman, Subcommittee on Commerce and. Finance, 
House Committee on Interstate and Foreign Commerce, 
Washington, D. C. 

DeAR Mr. Mack: I am very much opposed to the bill (H. R. 10527) which 
would legitimize resale price fixing and encourage collective action among com- 
petitors to accomplish that goal. 

I regard this as a dangerous regression in our long-continued national effort to 
assure our people the advantages of competition. This bill, unlike some of its 
predecessors, would also change common-law doctrine by legitimizing covenants 
or servitudes upon chattels, repeatedly held by our courts to be unenforcible. 

The case against resale-price maintenance has been strongly stated with rare 
unanimity by economists and lawyers who disagree on many other topics. All 
studies confirm its undesirable effects on our business system. It is an anomaly 
in our antitrust law, and this bill would extend that anomaly to our law of 
property and of contracts. 

The case for resale-price maintenance is, frankly, one of protection for special 
interests. This legislation is class legislation, designed to assure some business- 
men a degree of insulation from the wholesome corrective influence of market 
forces which our law properly denies to most others. The effect of resale-price 
maintenance can only be harmful to consumers. At a time of unemployment, it 
would help make the economy more rigid and less flexible in its response to 
changing levels of demand. 

I hope your committee will follow the nearly unanimous recommendation of 
the Attorney General’s National Committee To Study the Antitrust Law, and 
vote to repeal the Miller-Tydings amendment and the McGuire Act. 

Yours faithfully, 
EuGENE V. Rostow. 
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GENERAL FEDERATION OF WOMEN’S CLUBS, 


Washington, D. C., May 28, 1958. 
Hon. Peter F. MAcK, Jr., 


Chairman, Subcommittee on Commerce and Finance, 
House Committee on Interstate and Foreign Commerce, 
Washington, D.C. 


Dear Mr. Mack: As president of the General Federation of Women’s Clubs, 
I expressed in a telegram to you on May 13 the concern of our clubwomen that 
hearings on H. R. 10527 be kept open in order that the views of the consumer 
could be fairly considered. 

I am submitting this letter, to be filed for the record, as a statement of the 
general federation on the proposed amendment to the Federal Trade Commission 
Act which would authorize manufacturers of trademarked articles to fix their 
retail prices by trade notice in all States. 

The General Federation of Women’s Clubs is an organization of 5% million in 
the United States. Legislation policy is determined by the delegate body through 
resolutions adopted at annual convention. In May 1952, the following resolution 
was adopted : 

“Whereas the General Federation of Women’s Clubs has consistently sought to 
safeguard the interest of the American consumer ; and 

“Whereas the Miller-Tydings amendment to the fair-trade laws permits manu- 
facturers to set a minimum price at which their goods may be sold, thus pre- 
venting fair competition and abrogating the spirit and the purpose of the Sherman 
Antitrust Act as far as retail sales are concerned: Therefore, be it 

“Resolved, That the General Federation of Women’s Clubs in convention assem- 
bled recommends that the Miller-Tydings exemption to the Sherman Antitrust 
Act be repealed.” 

The women of this country, as you know, represent 75 percent of the purchasing 
power. The members of the general federation are, for the most part, homemakers. 
They are vitally and deeply concerned with the cost of products they purchase. 
The resolution just quoted is an expression of their indignation at an attempt to 
raise the price of needed commodities. As citizens of this Republic, we believe 
it is our inherent right to be allowed freedom of choice in purchases, and that the 
legislation represented by H. R. 10527 denies us the opportunity to buy goods at 
a low price after shopping around to get the best bargain. 

Furthermore, we believe the bill strikes at the very heart of the free-enterprise 
system. It is essential that merchants be allowed freedom and discretion in setting 
the price for the merchandise they offer the public. 

The General Federation of Women’s Clubs records its strong opposition to H. R. 
10527 on the grounds that it is not in the best interest of the consuming public. 

Sincerely, 
Maser 8S. Prout 
Mrs. R. I. C. Prout, 
President. 


STATEMENT IN OPPOSITION TO H. R. 10527 


I. The bill would revive and expand the so-called fair-trade laws which permit 
contracts for resale price maintenance and make such contracts binding on 
nonsigners The McGuire Act of 1952 permits interstate enforcement of these 
State laws only when such transaction is lawful pursuant to the law of the 
State in which the resale is to be made. 

The present bill would, thus, substitute for permissive enabling legislation 
dependent on State law a uniform, unilateral, and compulsory Federal right 
of horizontal price fixing. There are no reasons for such a revolutionary 
change. 

II. The existing fair-trade system has broken down because it is unworkable, 
unenforcible, and contrary to the public interest. The recent decisions of the 
supreme courts of more than a dozen States, holding either the entire fair-trade 
law or the nonsigner clause unconstitutional, reflect these conclusions, and so 
do the facts gathered by the Celler committee in 1952. Here are some high 
spots: 

(1) Prices of fair-traded items in the areas which have never enacted fair- 
trade laws were uniformly lower than in fair-trade States. At the same time, the 
number of drugstores and jewelry stores and their volume of sales in the free 








FAIR TRADE 663 


States was, if anything, larger than in the fair-trade States (hearings before the 
Antitrust Subcommittee of the House Committee on the Judiciary on resale price 
maintenance, 82d Cong., 2d sess., pp. 419, 420, 432-435, 839; id., 238, 239, 445, 
508, 146, 147). 

(2) The grant of authority to fix uniform resale prices necessarily leads to 
setting of prices which favor the least efficient distributor. The efficient dis- 
tributor, who can pass on savings in the cost of doing business, and the con- 
sumer are thus penalized. A letter from an independent druggist in Omaha to 
the Celler committee, op. cit. at pp. 594, 595, stated that the writer could make 
money at markups ranging from 20 to 25 percent and that “lazy, stupid, and 
indolent drug operators can’t even make money at 50 percent markup.” The 
hearings before that committee also contain reprints of advertisements prom- 
ising profits up to 50 percent and higher on selling prices (id., p. 142). On p. 
369 none other than the president of the American Fair Trade Council is quoted 
as deploring such appeals for “profit protection.” These quotations, which can 
be corroborated by numerous personal experiences of people who buy appliances 
and other branded items, further disprove the allegation that resale price fixing 
is necessary to preserve small business. 

(3) The allegations that loss-leader selling is widely used and an ever-present 
threat to fair competition everywhere have never been substantiated. (See the 
testimony of a prominent watch manufacturer before the Celler committee, pp. 
223, 225, 226: He favored “fair trade,” but admitted that most sales are “normal 
business.” ) 

III. All these evils, which have been widely condemned by the press, respon- 
sible business publications, consumer groups, economists, and others would be re- 
vived and compounded by the present bill, at a time when complaints about high 
prices and the dangers of inflation are heard every week, from the President of 
the United States down to the humblest consumer. 

(For a more complete elaboration of these problems see my article on Resale 
Price Maintenance in 21 University of Chicago Law Review 175-211.) 

Respectfully submitted. 

Cart H. Furpa, 
Professor of Law, the Ohio State University. 





STATEMENT IN Support or H. R. 10527, Toe Harris FAtrR TRADE BILL, SUBMITTED 
BY Dae System, INc., New York, N. Y., App1ison H. VERRILL, PRESIDENT 


Dale System, Inc., is one of the largest professional shopping services in the 
Nation. For many years we have specialized in fair-trade shoppings, checking 
retail stores to determine if the fair-trade price minimums were being observed, 
and exposing many devious subterfuges employed by retailers to avoid the price 
restrictions. We have had as clients most of the prominent fair traders, such 
as General Electric, Eastman Kodak, and Bristol-Myers. For the past 2 years 
we have published a monthly bulletin. Fair Trade Views, reporting all significant 
developments concerning fair trade. 

Our experience in fair-trade matters is quite unique, being based on hundreds of 
thousands of shopping experiences in thousands of retail stores of all categories. 
We have served clients in every field, drugs, cosmetics, appliances, sporting goods, 
photographic, jewelry, luggage, housewares, to name but a few. Even more 
important, however, is that our experience has given us a practical view, as 
opposed to a theoretic view, of the problems and hazards of fair trade. We have 
observed the dismayingly frequent publication of fair-trade articles written by 
those whose views are untempered by experience. Ordinarily we are content 
to leave the theoretical aspects of resale price maintenance to the meaningless 
debate of scholars. Under present circumstances however we feel it prudent 
to speak out as to that which experience has taught, even though in contradiction 
of the views of some students of the subject. 


PRICE CUTTING 


Fair trade itself is nothing more than a device to prevent price cutting for a 
given brand. Well-known brands of consumer products may be injured to the 
point of being driven off the market by indiscriminate price cutting. Fair trade 
then means price standardization for a given brand. 
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Price cutting itself takes many forms and is not necessarily a commercial evil. 
For example, we all have reason to be elated when the price of a major commodity, 
such as steel, or automobiles, is cut. This signifies a consumer benefit, and a 
check on inflation. But this is not the price cutting a fair trader means when 
he decries the practice. He means that price cutting which destroys the standard 
price for a given brand of commodity under circumstances where a standard 
price is highly desirable. 

When price cutting becomes loss-leader selling it is universally condemned as 
an instrument of monopoly, or at least, unfair competition. But fair trade 
cannot be properly viewed as a form of antiloss-leader legislation, nor is this type 
of legislation an adequate substitute for fair trade. The reason for this is that 
fair trade is a method of achieving a standard price, which cannot be achieved 
by antiloss-leader laws. 

Concentrating on that price cutting which does not reach the point of sales 
below cost, we make certain tentative observations. We denominate these as 
merely tentative observations because we have learned that there are but a few 
universal truths in the complicated structure of retailing as it exists today. 

By definition all price cutting destroys price uniformity whether or not it 
constitutes loss-leader selling. Many manufacturers in various industries know 
from experience that price cutting injures their product exposure to consumers, 
both among retail outlets and within given outlets. These manufacturers are 
representative of many industries, not merely those businesses which feature 
highly organized retail groups. Therefore, the interest of these producers 
is probably genuine, and is not merely a reflection of views imposed by retail 
pressure groups. 

Most important, however, is the indisputable fact that such price cutting 
(that which does not reach the level of loss-leader selling) is not a simple and 
isolated mercantile phenomenon. It is almost always associated with other 
commercial practices which are in themselves objectionable. Bait advertising, 
customer switching whereby the consumer is pressured to purchase a substitute 
item, inferior service, bad location, warehouse atmosphere (aisles crowded 
with merchandise) are but a few of the associated techniques of the so-called 
discounter. It is a truism with but few exceptions that price cutters operate 
in an inferior merchandising environment. 

The owner of a trade-mark which occupies a prestige position in its field has 
a legitimate interest in attempting to keep his product on sale in conventional 
and better class retail outlets. But just as bad money drives out good money, 
the inferior merchandising of the discounter with his sole reliance on price 
appeal drives the product out of the better retail stores. Without fair trade 
many producers are helpless as they watch their branded products descend to 
the lowest levels of retailing. 

Some producers are content to distribute their brands unprotected by a stand- 
ard price. Artificially high list prices often are quoted by the maker, so that 
all retailers can give the illusion of substantial price reductions. Many pro- 
ducers are glad to have their products sold through even the cheapest and most 
unattractive outlets. None of this large group of manufacturers are required 
to fair trade, whether or not the Harris bill is enacted. However, Congress will, 
by the enactment of the Harris bill, make readily available an alternative method 
of distribution so that high-quality products may be merchandised by a sound 
and honest community of retailers, and the gimmicks and sharp practices of 
shoddy outlets may be avoided. 


PRICE FIXING AND THE PRESERVATION OF COMPETITION 


The term “price fixing” has often been applied to fair trade by its opponents, in 
an obviously harsh context. Their argument is that price fixing itself is illegal, 
and that since fair trade is but a form of price fixing, that fair trade too is illegal. 
This appealing syllogism has but slight reference to reality. All contracts of 
sale have the effect of setting a price or price fixing, yet surely cannot be either 
illegal or against the public interest. 

Price fixing has been rightly denounced when competitors use it as a device 
to deprive the public of the competition which would otherwise follow from the 
ostensible status of the competitors. Everyone is in agreement that it would 
be wrong for Ford, Chevrolet, and Plymouth mutually to agree to charge a given 
price for their competing brands. This is illegal price fixing and constitutes a 
per se antitrust violation. However, the question here is: can each company 
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be given the right to set a standard retail price for its own brand, and only its 
own brand? To answer this question as if it were automatically governed 
by the same considerations as an agreement among producers just does not 
make sense. In this connection it is interesting to note that Congress is now 
considering legislation to require auto manufacturers to publicize suggested 
list prices to consumers. If autos were fair-traded such consumer-protective 
legislation would be unnecessary. 

The makers of goods moving in interstate commerce are bound by the laws 
relating to price discrimination to charge the same price to all comparable 
purchasers who buy the goods for resale. Why then is this not also a sound 
rule for the purchasers to follow when making resales? Why should not the 
consumer receive similar protection of a standard price when the purchaser 
resells? There is nothing inherently immoral about a standard retail price, 
else the publishers of our newspapers and magazines would not universally 
follow such standard resale pricing practices. 

Most fair-trade opponents argue about the necessity of preserving competition 
at the retail level. Fair trade does exactly this by preserving the small com- 
petitor. Without fair trade most retailing ultimately will fall into the province 
of the chainstores, and Congress will be lectured about the evils of administered 
prices by the same economists who oppose fair trade. 

Small business today supplies a great natural resource of competition to our 
economy. The Sherman Antitrust Act and related laws are, in reality, limita- 
tions on competition so that competition will not be destroyed by its own 
excesses. In the same manner a National Fair Trade Act operates to preserve 
competition by limiting one of the most flagrantly destructive competitive 
abuses ; indiscriminate price cutting. 

Medium size and small producers are another effective source of competition. 
Anyone who systematically shops and purchases the products of small manu- 
facturers must be impressed by the correlation between the quality of the 
product and the fair-trade conviction of the producer. The producer of the 
premium quality product is almost always anxious to standardize the retail 
price at a fair level so that he may achieve and keep the distribution he needs. 
On the other hand, the maker of the inferior product is for the most part dis- 
interested in protecting his distribution through quality outlets. He feels that 
if he can’t sell through established department or specialty stores, he’ll sell 
through Sears, W. T. Grant, or Woolworth. 

We do not attempt to completely explain this phenomenon, other than to point 
out that it exists, and must be considered. Based entirely on pragmatic ob- 
servation, it must be conceded that even in a given industry, the high-quality 
product is sold best under fair trade, whereas the low-quality product in that 
industry sells better without fair trade. 

It follows, then, that if fair trade becomes impossible either because it is 
illegal or is legally unenforceable, it is the quality product which will suffer. 
The large maker of a quality product whose brand name is a household word 
can probably survive the absence of fair trade. The medium size and small 
maker, however, in the absence of fair trade will have to cheapen their product 
and lower their merchandising standards, or else disappear. In substance, ob- 
servation and shopping experience indicates that fair trade’s standard prices 
are essential to the survival of the medium and small producer of premium 
quality merchandise. 

FAIR TRADE, PRICE AND VALUE 


One of the most compelling and indisputable lessons we have learned from 
our shopping experiences is that the fair-traded product is almost never over- 
priced, and that the product which is not fair traded is almost always over- 
priced. This is true even when the artificial list prices of the many non-fair- 
traded items are adjusted to their actual selling price. 

Almost any retailer will testify that the off-brands in his industry have a 
higher markup or greater discount than the well-known brands. Yet it is the 
latter which are fair traded. Countless observations in the market place in 
respect to many industries have convinced us that the consumer is almost al- 
ways benefited in terms of value received by the purchase of a fair-traded com- 
modity as compared to the purchase of a competitive and non-fair-traded item. 
The actual selling price of the non-fair-traded item almost always gives the 
merchant a greater profit margin, and the consumer less value, than the pur- 
chase of a fair-traded item at the fair-trade price. 
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CONCLUSION 


The observations made herein are based entirely on our observations of mar- 
ket behavior for many years and in thousands of situations. As fervent sup- 
porters of fair trade, we believe that our experiences possess a certain validity 
in that we have had opportunities to observe and report the facts in every in- 
dustry in which fair trade plays a role. Fair trade is not a cure-all for the 
problems of small business and does not of itself create a perfect distribution 
of either merchandise or profits. It is, however, a pratcical answer and solu- 
tion which helps maintain a normal and healthy economic climate where fair 
trade is practiced. 

We approve and support the objectives of the Harris bill—to establish a uni- 
form National Fair Trade Act. We have not studied the bill in its technical 
legal aspects and are not qualified to render an opinion as to its legal sufficiency. 
We have noted with some concern the legal arguments in criticism of the tech- 
nical features of the measure, and urge the committee to employ the best talent 
available to it to insure the bill’s soundness. A simple and direct law establish- 
ing a National Fair Trade Act is necessary and should not be too difficult for 
lawyers to draft. We hope and trust that this Congress will be able to enact 
such a law so as to provide a single and simple remedy to replace the present 
complexities of varying State laws on this subject. 


NEw YorK STATE BAR ASSOCIATION, 
SECTION ON ANTITRUST LAW, 
New York, May 29, 1958. 
Re H. R. 10527, amending Federal Trade Commission Act to authorize manu- 
facturer of trademarked article to fix its retail price by trade notice, 
ete. 


Hon. Peter F. Mack, Jr., 
Chairman, Subcommittee on Commerce and Finance, 
House Committee on Interstate and Foreign Commerce, 
Washington, D. 0. 

DeaR Mr. Mack: On May 21, and as chairman of the section on antitrust 
law of the New York State Bar Association, I sent you a telegram which re- 
quested further hearings on this bill, to receive public statements against it, 
and in doing so I indicated that this section opposes its enactment because it 
proposes legislation inconsistent with the antitrust laws. But you replied by 
a telegram on May 22 that the hearings on this bill had been closed, and you 
suggested that I file a statement on this bill for the subcommittee’s record on it. 
This letter is that statement. 

But I should, first, note that the bylaws of our section provide for its govern- 
ment by an executive committee, which has seven members. They are 4 regu- 
lar members and 3 ex officio members, who are the chairman, vice chairman, 
and secretary. I requested the other members of the executive committee to 
authorize me, as chairman, to record the section’s opposition to H. R. 10527; 
that authority was unanimously granted and, on the basis of it, I have addressed 
the aforesaid telegram and this letter to you. 


A 


In 1953, Attorney General Brownell established a National Committee To 
Study the Antitrust Laws, which had over 60 members, and they included 
leading antitrust lawyers and economists throughout the country. (I was privi- 
leged to be a member of this Committee, and it included other lawyers who are 
also members of our executive committee.) The Cochairmen were the Assistant 
Attorney General of the United States, who was the head of the Antitrust 
Division in the United States Department of Justice, and a professor of law at 
Michigan University, who is a distinguished expert in the antitrust law. The 
Committee made its report in 1955, which is a Government document, and 
there can be no doubt about its responsible and authoritative character. 

This report squarely condemned retail price fixing legislation such as that 
proposed by H. R. 10527, which is patterned on the so-called fair-trade legisla- 
tion enacted in many States. Moreover, this report expressly recommended a 
repeal of the related Miller-Tydings amendment to the Sherman Act and the 
McGuire amendment to the Federal Trade Commission Act. I annex a support- 
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ing quotation from such report. It notes that such legislation is not limited to 
prohibit loss-leader retail pricing offensive to the competitive system, and that 
it is, instead, effective to prevent economic retail price reductions which pass 
to the consumer the econemies of a competitive distribution. 


B 


Moreover, while H. R. 10527 amends the Federal Trade Commission Act, the 
Commission strongly opposed its enactment at the hearings, and the United 
States Department of Justice joined it in doing so. They opposed this legisla- 
tion essentially on the ground that it prevents economic price competition, which 
the antitrust laws safeguard, for the purpose of reducing retail prices to the 
lowest level accordingly. 

In addition, Congress has refused to enact retail price-fixing legislation for 
the District of Columbia, similar to that proposed by H. R. 10527, after hearings 
on it. And the Department of Justice then established that retail prices for 
representative articles in the District of Columbia were much lower than fair- 
trade prices elsewhere. 

Further, if H. R. 10527 undertakes to authorize such retail price fixing in all 
States, it is faced with the constitutional fact that 3 States (Missouri, Texas, 
and Vermont) have refused to enact analogous State fair-trade legislation, and 
that such legislation has been declared invalid in over 15 other States. Hence, 
it may be argued that H. R. 10527 should be amended to provide that it does 
not apply to retail prices in any State where such a law has been legislatively 
or judicially rejected, and it may also be argued that this bill should be further 
amended whereby the Federal Trade Commission is authorized to police the 
retail prices fixed under it to assure their fair and reasonable character. 


c 

The foregoing comments on H. R. 10527 are a record which should give pause 
for due consideration by Congress. And it indicates the basic reasons why such 
a law would seriously injure the consuming public. These reasons may, perhaps, 
be summarized as follows, for emphasis: This retail price-fixing law would 
destroy the competitive-price system in the retail of articles which the anti- 
trust laws were enacted to preserve. In doing so, it would prevent economic 
price competition between retailers, which is necessary to secure the lowest 
retail prices; it would authorize an arbitrary maintenance of retail prices, 
which artificially enhances them; and it would, thus, seriously aggravate our 
national problem of a high cost of living in essential articles, which is now a 
matter of fundamental concern to our people. 

This appraisal of H. R. 10527 is confirmed by the Federal Trade Commission’s 
official study of resale price maintenance some years ago. And, if it is correct, 
the enactment of such legislation would, undoubtedly, result in a strong national 
protest. 

Respectfully yours, 
CHARLES WESLEY DUNN, Chairman. 


1955 Report BY THE ATTORNEY GENERAL’S NATIONAL COMMITTEE TO StupDY THE 
ANTITRUST LAWS 


(Pages 153-154) 


In fact, the statutory recognition of fair trade itself remains highly con- 
troversial. On the one hand, protection of fair trade pricing through State and 
Federal enactments stands vigorously backed by powerful organized retailers’ 
and manufacturers’ groups. On the other hand, the Department of Justice and 
the Federal Trade Commission in numerous past official policy pronouncements 
have registered adamant opposition to fair trade as incompatible with the 
Nation’s antitrust policy of fostering free competition. 

The committee acknowledges that fair-trade enactments reflect some legiti- 
mate commercial aims. Nationally advertised and branded consumer commodi- 
ties readily lend themselves to loss-leader and cut-rate merchandising that can 
impair substantial investments in business goodwill. Such marketing tactics 
may alienate established distribution channels whose appeal to consumers em- 
phasizes attractions other than price reductions. Fair-trade pricing enables 
manufacturers and other brand or trademark owners to invoke prompt legal 
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sanctions to check unwelcome promotional selling, thereby protecting quality 
items from debasement in the consumer’s mind. - In fact, the objective of pre- 
serving valuable investments in trademarks and business goodwill from destruc- 
tive marketing tactics was the Supreme Court’s rationale in the Old Dearborn 
case that upheld State fair-trade enactments. 

; The committee, however, does not consider fair-trade pricing an appropriate 
instrumentality for such protection. Since State enactments vest absolute dis- 
cretion in suppliers for determining the level of a fair-trade price, the legislative 
price-setting authorization extends far beyond the essential guaranties of loss- 
leader control. An effective fair-trade system, moreover, strikes not only at 
promotional price cutting, but at all price reductions which pass to the consumer 
the economies of competitive distribution. 

In no event can the committee condone another consequence of fair-trade 
pricing. Apart from manufacturers’ interest in preserving trade symbols and 
commercial goodwill, fair-trade pricing may enable distributors to extinguish 
price competition. A distributor whose inventory consists largely of fair-traded 
products can carry on business freed from the pressures and tribulations of 
price competition. Accordingly, distributors in some segments of the economy 
advocate fair-trade pricing by suppliers as a legal means for obtaining the 
benefits of a horizontal price-fixing arrangement that the antitrust law forbids. 
It is the committee’s view that fair trade when used as a device for relieving 
distributors from the rigors of price competition is at odds with the most 
elementary principles of a dynamic free-enterprise system. 

On balance, we regard the Federal statutory exemption of fair-trade pricing 
as an unwarranted compromise of the basic tenets of national antitrust policy. 
We rceognize that the legislatures of 45 States have at some time accorded 
official sanction to fair-trade pricing ; that the Congress twice deferred to State 
enactments by creating Federal fair-trade exemptions from antitrust prohibi- 
tions; and that without Federal immunization fair-trade pricing, as a practical 
matter, cannot survive. Nevertheless, the throttling of price competition in the 
process of distribution that attends fair-trade pricing is, in our opinion, a 
deplorable yet inevitable concomitant of Federal exemptive laws . Moreover, 
whatever may be the underlying legislative intent, any operative fair-trade 
system facilitates horizontal price-fixing efforts on the manufacturing and 
each succeeding distributive level. And the prominent existence of a Federal 
price-fixing exemption not only symbolizes a radical departure from national 
antitrust policy without commensurate gains, but extends an invitation for 
further encroachment on the free-market philosophy that the antitrust laws 
subserve. 

We therefore recommend congressional repeal both of the Miller-Tydings 
amendment to the Sherman Act, and the McGuire amendment to the Federal 
Trade Commission Act, thereby subjecting resale-price maintenance, as other 
price-fixing practices, to those Federal antitrust controls which safeguard the 
public by keeping the channels of distribution free. 


UNIVERSITY OF ILLINOIS COLLEGE Or LAw, 
Urbana, June 3, 1958. 


Hon. Perer F. Mack, Jr. 
House of Representatives, 
Washington, D. C. 

Dear Str: Thank you for your courteous letter of May 28, 1958, supplying 
me with information in response to my telegram of May 22, 1958. 

An analysis of H. R. 10527 published in the New York Times for May 26, 
1958, characterizes the bill as “little noticed.” Only on that basis could I 
believe that a bill of such far-reaching implications could have had hearings 
limited to such a short period as that of April 29 to May 7. 

To pass a bill which would so regiment our economy, rigidify our price struc- 
ture, and destroy free and open competition is, in my judgment, monstrous. 
To do so in a period of inflationary prices and economic stagnation is to do a 
disservice to labor, consumers, and the public generally. It is my earnest hope 
that, if the committee is not prepared to act unfavorably on the bill, it will at 
least give a further opportunity to the public to go into these questions more 


thoroughly. 
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. If the bill should be passed, its effects upon our economy and injuries to the 
public would not go unnoticed by the voters, even though they might now, 
as I was until recently, be unaware of the bill. 

Sincerely yours, 
KENNETH S. Cartston, Professor of Law. 


STATEMENT OF FRITZ MACHLUP, PROFESSOR OF POLITICAL ECONOMY, THE JOHNS 
HoPKINS UNIVERSITY 


I am grateful that I am being given an opportunity to submit a statement 
regarding H. R. 10527—fair-trade legislation. In an earlier letter I have ex- 
pressed indignation about the failure of the Committee to invite the best-known 
experts in the field to testify on the proposed legislation. It is not sufficient 
to give to public hearings on important bills what is supposed to be adequate 
notice in terms of minimum legal requirements. It has become eustomary to 
extend personal invitations to experts in the field to appear before congressional 
committees. I would have been glad, upon invitation, to testify at the public 
hearings. 

CARTELS WITH ENFORCEMENT APPARATUS 


Great difficulties of supervision and enforcement have long beset cartel agree- 
ments in retailing, especially in countries where price fixing is illegal. In the 
retailing of branded articles the difficulties are reduced if the producer is willing 
to fix and insist on uniform resale prices and if the law is changed to make 
resale price maintenance legally permissible and enforcible. This has been done 
in the United States. Back in 1922 the Supreme Court of the United States 
declared that retail price fixing by agreement between manufacturer and dis- 
tributor, then known as the Beechnut system of merchandising, was illegal 
because it suppressed competition and hence violated the antitrust laws.’ But 
then, under the organized pressure of distributor groups, aided by some manu- 
facturers, the legislatures in 43 of the 48 States and, with respect to interstate 
commerce, the Congress of the United States, saw fit to permit, by enacting 
resale-price-maintenance laws, the abolition of price competition among retail 
dealers of brand-named or trademarked goods. 

For these laws, which in plain language must be called price-fixing laws, the 
legislators chose the euphemistic name fair-trade laws. Under these laws a 
manufacturer or wholesale distributor may fix minimum resale prices, discounts 
and markups for branded or trademarked goods by a contract with the retailer. 
Indeed such price agreements are enforcible even against retailers who- have 
not directly agreed: the manufacturer’s contract with one distributor applies 
automatically to all of them.’ No matter whether the cost of distribution is 
high or low—and it can certainly not be equal everywhere—the retail price 
fixed by the manufacturer must be maintained by all retailers under threat 
of penalties imposed by the courts.*. Thus, the Government has taken over the 
enforcement of these retailers’ cartel agreements for branded articles.° 


WHAT IS UNFAIR? 


A few words ought to be said about the meaning of “fair” and “unfair.” Of 
course, we shall not review the dictionary meaning of “fair,’ ranging from 
blonde and beautiful to gentle and advantageous. When the modes or results 


1 Beechnut Packing Company v. United States, 257 U. S. 441. 

2In the hearings before the Temporary National Economic Committee, Mr. Wendell 
Berge, member of the committee and special assistant to the Attorney General, stated that 
“through a vertical agreement [as legalized by the Fair Trade Act] in an industry you 
can accomplish what is forbidden [by antitrust laws] if attempted horizontally” TNEC 
hearings, pt. 5 (Washington, D. C., 1939), p. 1763. The Federal Trade Commission has 
repeatedly expressed its opposition to this legislation for retail price fixing. See its report 
on resale price maintenance, transmitted to the House of Representatives, January 30, 1939. 

3In 1951 the Supreme Court declared that the Federal law did not extend to State 
enforcement of price-fixing agreements against price-cutting retailers who had not signed 
the agreements. But in 1952 Congress amended the law and legalized State enforcement 
of the price-fixing schemes. 

*It may be well to explain that if for many years you paid only 39 cents for a 50-cent 
tube of toothpaste you were not buying at a cut rate. The minimum contract price was 
“list price minus 20 percent minus 1 cent.” A cut rate, below 39 cents, would have been 
in violation of the contract and, thus, of the fair trade law. 

5 Machlup, Fritz, The Political Economy of Monopoly, 1952 (Baltimore: The Johns 
Hopkins Press), pp. 938-94. 





670 FAIR TRADE 


of economic actions are called fair, the connotation is clearly one of justice, 
equity, and propriety, but with a rather vague, shiftable, and highly subjective 
standard. What may be fair from your point of view need not be fair from 
mine. Where there is widespread agreement, it is probably because a state of 
affairs has long prevailed and people have become accustomed to it. What 
continues to be as it has normally been is often regarded as fair, whereas a 
deviation from the customary is resented by many as unfair. 

But if a deviation from the expected—the customary, the normal—is regarded 
as unfair by those who are disappointed, one should ask whether they had any 
right to expect what they expected. Do I have a right to expect to be able 
to recover my investment? DoTI have a right to expect that nobody will imitate 
my new ideas? Do I have a right to expect to resell with a profit? If I have 
been given a promise, I have a right to expect it to be kept, and I may regard 
its being broken as unfair. If all my competitors have promised me not to cut 
prices—though such promises would be illegal—I may call those unfair who 
break the promise. But, if they have not promised price maintenance, an expec- 
tation on my part that I shall be able to sell at a profit is only a gamble, and I 
have no right to shout “Unfair” if someone starts chiseling. I shall be just out 
of luck. 

There is a difference between being out of luck and being robbed, though many 
overlook this difference and complain that they are robbed whenever their hopes 
are frustrated by actions of other people who have a perfect right to do what 
they do and, indeed, whose actions probably benefit the community as a whole. 
Of course, it is different if the actions that hurt the complainant are clearly in 
violation of common rules of ethics—rules, for example, against lying and deceiv- 
ing—or clearly injurious to the public at large. But injury to competitors must 
not be confused either with injury to competition or with injury to the public. 

Unfair competition, under the traditions of common law and conservative 
legal doctrines, does not include such things as competitive price cutting, sell- 
ing below cost, or imitation of a competitor’s ideas, designs, or styles. Unfair 
competition, under the provisions of statutes enacted since the 1930's, does ex- 
tend to price cutting, and in some States to selling below cost, in the retail 
business. Unfair competition, under the codes of ethics of some special business 
groups, extends to fairly widespread competitive activities which even accommo- 
dating legislatures have, thus far, refused to outlaw. Evaluations of any of 
these practices, from the economic point of view, will pay no special attention 
to vested interests, but will consider only the effects on the economy as a whole. 
These evaluations will distinguish competitive actions by which a seller makes 
his product cheaper, bigger, better, or more appealing to the buyer, from competi- 
tive actions by which a seller tries to make his competitors’ products more ex- 
pensive, less serviceable, less available, or less appealing to the buyer. There is 
good sense in calling competitive actions of the latter, or negative, kind unfair 
competition—for they are prejudicial to the consumer as well as to the competi- 
tors. But competitive actions of the first kind are, probably, beneficial to the 
public, no matter how much they may hurt some of the competitors. The dis- 
appointment of sellers unable to sell at a profit may evoke sympathy, but will 
not cause ecoonomists to regard the price cutting that causes such disappoint- 
ment as unfair competition. Competition that prevents sellers from making a 
fair profit is not, for that reason, unfair. 


THE RIGHT TO COMPETE 


Businessmen have always sought protection from damage by competitors, and 
have often gone to court for relief. But the commen law has usually refused to 
grant such relief and has generally upheld the right to compete.® 

Fortunately for the economic development of society, the conservative legal 
doctrines of unfair competition have sturdily resisted most of the businessmen’s 
attempts to suppress competition by calling it “unfair diversions of trade” and 
“unfair appropriation of intangible trade values” by competitors. By and 
large, the courts have upheld the right to compete, even where competition 


meant appropriation by a newcomer of the “fruits of one’s labor, investment, and 
ingenuity.” * 


*One of the earliest court cases against a competitor was the Schoolmasters’ Case of 
1410. It was brought by two English schoolmasters who sued a newcomer because his 
competition had reduced tuition fees. The court denied recovery of the damages. 

7 Milton Handler, Unfair Competition, Iowa Law Review, vol. XXI (1936), reprinted in 
Readings in the Social Control of Industry, edited, E. M. Hoover, Jr., and J. Dean (Phila- 
delphia, Blakiston, 1942), p. 93. 





FAIR TRADE 671 


Since the great depression of the 1930's, a number of statutes have been 
enacted which restrict the right to compete and extend the range of practices 
regarded as unfair under the law. For particular industries, special-interest 
groups have succeeded in reducing competition through, specific legislation en- 
acted in the name of fairness. “Preventing unfairness,” if one were to judge 
from the letter and spirit of a host of State laws and local ordinances passed 
during the last 20 years, is almost equivalent to “preventing competition.” 
Through successful campaigns against alleged unfairness, monopolistic interests 
have won many local victories. On the national scene, the biggest offensive 
against competition in the United States was the National Industrial Recovery 
Act of 1933, inspired by the mistaken theory that it would help to cure the 
depression. Almost 900 “codes of fair competition” were formulated during the 2 
years of the NRA. This experience taught many people that competition would 
soon be completely stifled or altogether abolished if the businessmen’s ideas of 
fairness were allowed full scope in delimiting the range of permissible competi- 
tive practices. Nevertheless, in the retail field, the right to use price competition 
in the sale of articles with trademarks or trade names was well nigh abrogated 
in the name of fair trade. 

ECONOMIC CLASSIFICATION 


From the point of view of economic analysis, the competitive practices which 
are regarded as unfair either under the law (common or statutory) or under the 
ethical standards of the business community—“unfair” either because of the 
malicious or predatory intent of the perpetrator or because of injurious effects 
upon competitors or consumers—may be divided into the following four groups: 

1. Competitive practices which tend to confuse, deceive, or molest the consum- 
ing public and, thus, to impair the economic function of price competition in the 
markets. 

2. Competitive practices which, employed by firms with superior economic 
power, tend to weaken the competitive position and jeopardize the survival of 
smaller firms in the industry and, thereby, to increase or reinforce the monop- 
olistic power of the former. 

3. Competitive practices (such as nondeceptive imitation and appropriation of 
ideas) which, although injurious to competitors and regarded as unethical by 
most people, tend to lead to effects more often beneficial than harmful to the 
consuming public. 

4. Competitive price cutting which, injurious to competitors but not to com- 
petition, regarded as unethical by members of the trade but not by the mass of 
buyers, is, perhaps, the most important form of competition and, unquestionably, 
beneficial to the community. 

The fourth class is listed here only under protest. It does not really belong in 
the category of unfair competition and, until 20 years ago, no lawyer and no 
economist would have included it. The one thing unfair in connection with 
competitive price cutting is the attempt of its opponents to stigmatize it as unfair 
competition and legislate against it in the name of fairness.* 


EXEMPTION FROM THE ANTITRUST LAWS 


Several exemptions from the antitrust law have been granted, explicitly or 
implicitly. The exemption from the antitrust laws which has probably had the 
greatest effect on prices paid by consumers is the exemption of resale price main- 
tenance contracts—so-called vertical price-fixing contracts—in the resale of com- 
modities which are identified by trademarks, brands, or name of producer or 
distributor. The first of these “fair-trade acts” was passed by California in 
1931; by 1941, all but three States and the District of Columbia had passed such 
laws. The operation of the State laws was, however, seriously hampered by the 
Sherman Antitrust Act and, largely under pressures from organized druggists, 
the Congress in 1937 passed the Miller-Tydings amendment to the Sherman Act 
to exempt contracts made pursuant to the Fair Trade Act of any State from the 
operation of the Sherman Act (as well as of the Federal Trade Commission Act) .’ 

Thus, manufacturers of branded or otherwise identifiable commodities may 
enter into an agreement with retailers fixing the resale price of the commodities. 


8 Machlup, Fritz, the Political Economy of Monopoly, 1952 (Baltimore, the Johns Hop- 
kins Press), pp. 168-172. 

® The Miller-Tydings Act of 1937 was part of an act to provide additional revenue for 
the District of Columbia, and for other purposes (50 Stat. 673, 693; 15 U. 8. C. 1). 
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All other sellers of the commodities, if put on notice of the contract, are bound 
to observe its provisions, whether or not they are actually parties to the agree- 
ments. The significance of this “can be readily appreciated when it is noted that 
one resale price maintenance contract within a State is sufficient to establish 
prices for that State.” ** Anyone who willfully or knowingly sells the commodi- 
ties subject to fair-trade contracts at less than the contract price is guilty of 
“unfair competition.” ” 


THE PRINCIPLE OF FAIR-TRADE LEGISLATION 


The whole principle of so-called fair-trade legislation is inconsistent with the 
American tradition of free competition ; it is in flagrant contradiction to the basic 
ideas of the Sherman Antitrust Act; it is inimical to the economic welfare and 
growth of the Nation; it is opposed to the interests of the consuming public; and 
is designed only to protect the vested interests of a small minority of the popu- 
lation. All legislation to strengthen resale price maintenance should be rejected. 


GEO. MAYER HARDWARE Co., 
Denwer, Colo., March 17, 1958. 
Senator JOHN CARROLL, 
United States Senate Office Building, 
Washington, D.C. 

Dear JOHN: The elimination of fair trade on several items which we have 
been handling in large amounts has been very detrimental to our sales and, per- 
sonally, I would like to see some measure regarding fair trade passed that would 
benefit the small-business man. 

I believe there is a favorable bill, H. R. 10527, which might be of some benefit 
to us, and anything you can do to help this situation will be very much 
appreciated. 

With kindest regards, I remain, 

Sincerely yours, 
O. L. Davis. 


GEORGIA PHARMACEUTICAL ASSOCIATION, INC., 
Warrenton, Ga., May 3, 1958. 
Hon. PAu Brown, 
House Office Building, 
Washington, D. C. 


DEAR PAUL: H. R. 10527 is a measure that is vital to independent retailers. 
Hearings were recently held before the subcommittee on commerce and finance 
of the House Interstate and Foreign Commerce Committee. 

As a supporter of the McGuire bill and others in the Congress I am sure you 
will help the small-business man in supporting the Harris bill. 

Georgia along with several of the other States has had the Supreme Court to 
nullify the nonsigner clause in our State acts. We need the Harris bill to make 
fair trade workable on a national level. 

At a recent meeting of the Georgia Pharmaceutical Association a resolution 
was sent to our members in the Congress enlisting their support of the Harris 
bill. If you have any questions on the bill I will be glad to confer with you or 
send along some of the reasons I think you will want to help us in this fight. 

If you have not already done so I will appreciate it if you will check the bill 
and advise me. 

With kind personal regards I am, 

Sincerely yours, 
CHARLES HALL EVANS, 
Chairman, Board of Directors. 


Earl R. Boonstra, Trade Regulation: State Fair Trade Acts and Supplementary Fed- 
eral Legislation, Michigan Law Review, vol. 47 (1949), p. 826. 

™ Machlup, Fritz, the Political Economy of Monopoly, 1952 (Baltimore, the Johns Hop- 
kins Press), pp. 214-215. 
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RESOLUTION 


Whereas the small-business man has been fighting a losing fight against unfair 
competition, secret rebates, and other unequal practices in the distribution of 
trademarked products ; and 

Whereas H. R. 10527 would correct these unequalities : Therefore, be it 

Resolved, That the Georgia Pharmaceutical Association in annual convention 
assembled hereby petitions the Congress, and especially the Georgia delegation 
in the House and Senate to actively support H. R. 10527; and be it further 

Resolved, That officers and members of the Georgia Pharmaceutical Associa- 
tion in each congressional district contact their Members in Congress in an effort 
to acquaint them with the provisions of H. R. 10527 as this measure would 
benefit the independent retailers of America. 

Adopted: April 16, 1958, 88d Annual Convention, Georgia Pharmaceutical 
Association, Inc., Biltmore Hotel, Atlanta, Ga, 


ARNOLD, SCHWINN & Co., 
Chicago, Ill., May 9, 1958. 
Hon. OREN D. Harris, 
Chairman, House Interstate and Foreign Commerce Committee, 
Washington, D. C. 


DEAR Srr: Our company is following with great interest the hearings your 
committee is now conducting on the Harris bill (H. R. 10527) to strengthen fair 
trade laws. 

On behalf of thousands of independent Schwinn dealers throughout the Na- 
tion, we urge enactment of the Harris bill or a similar measure to prevent 
serious damage to the small independent retailer. 

In the bicycle business the independent servicing dealer is a necessary and 
important part of the distribution system. He provides the expert service so 
necessary to maintain approximately 23 million bicycles now on the road, over 
90 percent of which are used by children. The safety of these millions of chil- 
dren depends directly on the availability of repair parts and service work offered 
through neighborhood bicycle dealers. 

These small independent bicycle dealers obviously cannot survive on the 
small retail volume of service work alone. About half of their income is derived 
from the retail sale of new bicycles—on the average. Generally, the dealer’s 
margin on bicycles ranges from 17 to 30 percent of the retail sales price, with 
an average near 22 percent. Considering the high cost of freight and operating 
overhead, plus the cost of assembling new bicycles and giving warranty service, 
the dealer’s net profit already has been reduced to a minimum. 

Traditionally, bicycles have been used by the larger merchandisers and chain- 
stores as loss leader or traffic builder items. This fact has aggravated the 
threat of big-store competition to the independent servicing dealer, but the 
Miller-Tydings and McGuire Acts did for a time offer some degree of protection. 
Now it appears the present fair-trade laws are on the verge of collapse and 
this will surely result in giving the large loss-leader merchants a virtual monop- 
oly in the bicycle field. 

It would be a great loss to the public if the servicing dealer were forced out 
of business simply because of technical defects in legislation previously enacted 
by the Congress. We are convinced your committee will act promptly to correct 
this situation while there is yet time. 

We urge the committee to give full Support to this much needed legislation, 
and sincerely hope the Harris bill can be passed during this session of Congress. 

Thank you for your consideration. 

Yours very truly, 


W. F. STorerrHaas, 
Vice President, and General Manager. 
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CENTRAL MASSACHUSETTS RETAIL ASSOCIATION, INC., 
Worcester, Mass., May 7, 1958. 
SUBCOMMITTEE OF COMMERCE AND FINANCE OF THE House CoMMITTEE ON INTER- 
STATE AND FOREIGN COMMERCE, 
House of Representatives, Washington, D. C. 


GENTLEMEN: Please be advised that our association is composed of most of 
the reputable jewelers of this area. It has long been a policy of this organiza- 
tion to uphold and support fair trade. Fair trade, as you know, is constitu- 
tional in Massachusetts. 

Due to recent developments, many of the large manufacturers who have been 
stanch supporters of fair trade have recently abandoned it. The effect of such 
abandonment is detrimental to the retail jeweler. 

It has come to our attention that your subcommittee is now holding hearings 
on H. R. 10527 and other bills which would restore fair trade to its former 
strong position. 

Our association desires to have its position recorded before your committee 
as being in favor of the aforementioned bill or any other bill that would serve 
to protect a fair-trade policy. We feel such a policy would be beneficial, not 
only to the retail jeweler, but to the economy as a whole. 

We would, therefore, appreciate if you would file this statement for your 
record. 

Very truly yours, 
SUMNER SILVER, Counsel. 


JACKSON, TENN., May 26, 1958. 
Re H. R. 10527. 
Mr. OREN HARRIs, 
Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 


Dear Sie: Recently, it has come to my attention that there is pending before 
your committee a bill introduced by you to amend the Federal Trade Commis- 
sion Act, with the purpose of establishing a national fair-trade law. I have 
been in contact with my Congressman, Hon. Tom Murray, of Tennessee, to 
whom I am forwarding this statement, and he suggested that I prepare it for 
delivery to your committee. 

I am 39 years of age, and a resident of Jackson, Madison, County, Tenn. 
Since my release from active duty with the United States Navy in 1945, I have 
been connected with the wholesale-grocery industry, and, therefore, of neces- 
sity in close touch with retailers throughout west Tennessee and north Missis- 
sippi. I have been president of J. C. Edenton Co., recently sold, and in April 
1956 I was appointed director of commercial development for the Economic De- 
velopment Administration of the Government of Puerto Rico; in such capacity, 
I spent 18 months in San Juan, P. R., performing my duties, which included the 
promotion of a competitive system based on our Own ideas of free enterprise. 

During the past 10 years, I have had the opportunity of serving as president 
of the Young Executives Club of the United States Wholesale Grocers Associa- 
tion, on the board of governors of the National American Wholesale Grocers 
Association, board of directors of Tennessee Wholesale Grocers Association, and 
am currently serving on the board of directors of the National Bank of Com- 
merce, of Jackson, Tenn. 

It is my understanding that H. R. 10527 is intended to create a nationwide 
system of fair-trade law, and that this is proposed in the face of numerous 
recent decisions from the highest courts of various States which now prohibit 
fair trade. I, personally, feel that the purpose of fair trade is unjust to the 
ultimate consumer. Of course, I am most concerned about its effects in the 
grocery field, where my experience lies. 

Although the bill states that one of its purposes is to protect the small mer- 
chants from the larger ones, we have found from experience that present regu- 
lations work to the detriment of the small retailer. I make this statement for 
the reason that, under fair-trade laws, the prices of the manufacturer are raised 
so that his profits are thereby increased; he can then give substantial benefits 
to the large merchant which the small operator is not in position to ask for or 
obtain. When the manufacturer sells his product on a competitive basis, the 
margin of profit is not large enough to permit him to offer special trade allow- 
ances. Even though there are laws to protect the small retailer from these un- 
fair practices, there is no question but that they do exist. 
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I understand that the subcommittee hearings on this bill have been closed 
by the chairman of the subcommittee, Mr. Mack of Illinois; that he has, however, 
agreed to receive additional statements in writing up to May 30; I am also 
advised that the proponents of this bill, the National Association of Retail 
Druggists, have given a full presentation of their reasons for desiring this 
legislation, but that very little testimony has been received in opposition. I 
believe that the persons who, generally, oppose fair trade are not aware that 
this bill is now pending, and that further hearings should be held in the interest 
of the consuming public who will ultimately pay the increased cost which the 
fair-trade law will bring about. For example, in the drug field, where fair 
trade prevails in many lines, the markup from producer to consumer is much 
greater than in the grocery field, where only a relative few items are covered 
by fair trade. 

I would welcome the opportunity to appear before your committee, or before 
the subcommittee, if hearings can be reopened, to present in more detail my 
views, based on my experience in the retail field. Because of the short time in 
which I must file this statement, I am not making any effort to go into greater 
detail at this time. 

Sincerely yours, 
Bruce C, Epenton, Jr. 


GREENAWALT’S, 
Jerome, Idaho, May 24, 1958. 
Hon. Gracie Prost, 
Member of Congress, 
Washington, D.C. 

DeaR MApAM: I am writing you in regard to the Harris (H. R. 10527) bill. 
I feel that this is a very worthwhile bill, and I think it should have your support. 
I operate six stores in Idaho, with headquarters in Jerome, and when this rat 
race started on small appliances, due to the discontinuance of the fair-trade law, 
we found that over two-thirds of the accounts who were carrying these items 
discontinued them, and the national chains and mail-order houses immediately 
jumped onto the bandwagon and pushed these appliances as leaders. 

In Idaho, we have a cost-plus-6-percent law which would seem very fair if it 
were not for the fact that the large chains have now started pushing a good many 
of these national brands direct from the wholesaler on a distributor’s basis, 
which is, in most cases, 15 percent less than what we, as independent stores, are 
forced to buy at from the distributor. In other words, they can undersell us 9 
percent and still conform to State laws. 

We feel that the small business deserves and needs the protection of the Harris 
bill, and that it should be on a national scale, so that mail-order houses and 
discount houses in one State cannot ship to another State at extremely cut prices. 
For instance, in the State of Idaho, a dealer in Nevada could ship merchandise 
into Idaho at less than cost, while we are forced by the local law to charge cost 
plus 6 percent. 

At the present time, the working man has his minimum-wage laws, both State 
and nationally ; the farmer has his price-support laws; and the wholesalers are 
controlled indirectly by the manufacturers to sell at a certain price if they 
want to maintain their distributorship. This leaves the small merchant without 
any protection whatsoever, and we hear so much about doing something for the 
small business in our daily newspapers, quoting our representatives in Congress. 
Yet, due to these cut prices on nationally advertised merchandise, we find our- 
selves losing money on every sale in order to try to compete with national chains. 

I am, therefore, requesting your support on the Harris bill (H. R. 10527), 
and I suggest and ask that it have the proper restrictions written into this bill 
so that it will cover all States in order to eliminate cross-State cutthroat competi- 
tion. If you are sincere in wanting to do something for small business, I know 
of no greater contribution to this than your support on the Harris bill. 

Yours very truly, 
Eart C. GREENAWALT, Sr., President. 





676 FAIR TRADE 


New York, N. Y., May 13, 1958. 
Hon. OREN HArkrIs, 
House Office Building, Washington, D. C.: 


Leading drug manufacturers who are sponsoring fair-trade law, H. R. 10527, 
have been indicated by Federal grand jury for price fixing on Salk vaccine. Such 
corporations are not deserving of your support wherein they seek to further 
their enormous profits to the detriment of public health and at the expense of 
the public. Urge you to either abandon H. R. 10527 or hold additional hearings 
so that full story on fair trade can be made public. Urge you not to support 
legislation adverse to public interest. Kindly make this telegram part of your 
hearing record. Please advise if and when further hearings will be held. 

Respectfully, 
CONSUMERS INFORMATION BUREAU, 
By Tuomas HALt, Jr. 


CONSUMERS INFORMATION BUREAU, 
New York, N. Y., May 12, 1958. 
SUBCOMMITTEE ON COMMERCE AND FINANCE, 
House Committee on Interstate and Foreign Commerce, 
Washington, D.C. 


GENTLEMEN: We respectfully request that the following statement be incor- 
porated into the record on H. R. 10527. We make this statement in opposition 
to H. R. 10527. We oppose the bill as being detrimental to the public—to 
consumers 172 million of them. 

It is no secret that this Harris bill is exclusively sponsored by the National 
Association of Retail Druggists; its executive secretary, John W. Dargavel, and 
its public relations counsel, Mr. Maurice Mermey. 

If the NARD were not for this bill, then no one would be for it, except a few 
firms who could not organize for it. Why do they want this bill passed? They 

vant it because a certain group of retailers and wholesalers and manufacturers 
are making enormous profits and they want to continue this situation forever. 

Let us examine the facts and figures on the money that is being made at the 
expense of the health, welfare, and pocketbook of the American consumer. 

Listed below are a few items which demonstrate the enormous spread between 
the price at which it is sold by the manufacturer and at the price it is sold to 
the consumer. 


Product Cost to Cost to 
consumer retailer 


1 dozen Ramses _ Fe $3. 00 | 
1 


1 dozen Trojans- -- - Deb ceeesede ; pete 80 
Parke-Davis M yadec (100) - .-. ae ‘ 9. 75 
Squibb Theragran (100) vitamins-- ean 9. 45 
1 Capsule Terramycin (250 milligrams) -- 1, 50 | 
Aureomycin 1 capsule (250 milligrams) - - - -_- | 1 | 
1 Cream Miss Clairol_. , 

Roerich Viterra Therapeutic (100) - 

1 Stearan Tablet (5 milligrams) Pfizer -- 

Gillette blades (20). - 

Toni Home Permanent-. 

Lilly Multicibrin 

Mead-Johnson Poli-Vi-Sol Vitamin... 

J. & J. Baby Powder wage 

Pheno-Barbituates (1,000). .-... 

Upjohn Unicaps (250 milligrams 

Squibb aspirin (200) - 

Squibb aspirin (1,000)... 


1 Each 
2 Per 100. 
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The foregoing list is only a sample of the fantastic profits on the resale of the 
products by the people whom that bill purportedly is designed to protect. In 
addition it is stated that the manufacturers will be protected else their trade- 
marks and business will be diminished. Let us examine the earnings of these 
companies and see what immense profits are being made by them. 


Manufacturer sales 1957 profit percentage 


| 1957 net 1957 net as 
| of sales 


— al hes : =e iam 


Abbott Laboratories | $111, 300,000 | $24, 600, 000 
Eli Lilly & Co-. | 199,800,000 | 66, 200, 000 
Mead Johnson & Co ; 61,600, 000 9, 600, 000 
Merck & Co., Inc i. 186,900,000 | 45, 900, 000 
Parke Davis & Co | 162,300,000 | 54, 600, 000 
Pfizer, Inc _..--.---| 207,200,000 42, 900, 000 
Schering Corp . | 80, 700, 000 30, 900, 000 
Searle & Co s 30, 600, 000 14, 200, 000 
Smith Klein & French a és 115, 500, 000 44, 100, 000 


TUREy DORE ee i 12, 600, 000 | 3, 400, 000 


Respectfully submitted. 
CONSUMERS INFORMATION BUREAU, 
THOMAS F. HALL, Jr., 
Ezecutive Director. 


CONSUMERS INFORMATION BUREAU, 
New York, N. Y., May 28, 1958. 
Hon. Peter F. Mack, Jr., 
Chairman of Subcommittee on Commerce and Finance, 
Interstate and Foreign Commerce Committee, 
New House Office Building, Washington, D. C. 


Dear Mr. Mack: In response to your telegram request, we are enclosing per- 
tinent excerpts from the opinion letter that we received from our attorneys 
relating to the Harris bill, H. R. 10527. 

We especially direct your attention to the third constitutional issue mentioned 
below and, if our attorneys are correct, it is interposition and nullification in 
reverse, and with a vengeance. We respectfully submit the following excerpts 
from that opinion letter : 

“We have carefully studied the provisions of H. R. 10527 as requested by you 
and have completed a limited research in regard to the questions involved. The 
major issues inherent in this bill are discussed separately below.” 


CONSTRUCTION PROBLEMS 


It seems clear that the purpose of the drafters of this bill was to create a 
substantive Fair Trade Act independent of the operation of State law. It is 
not at all clear that this purpose has been realized. This lengthy bill suffers 
from cumbersome language, awkward construction, and novel legal concepts, 
especially in its notice provisions. It is therefore unusually clouded with am- 
biguities which makes a definitive interpretation of the exact meaning of the bill 
impossible at this time. Sections 1 through 4 of the bill are clearly enabling or 
exempting in nature in that they depend on the existence of State law for their 
operation. Sections 5 through 9 seem to depend upon sections 1 through 4 in 
that there are several cross-references between the first sections and the last sec- 
tions of the bill. Although obviously contrary to the purposes of the bill’s 
sponsors, in our opinion there is a strong possibility that the entire bill will be 
held an enabling act, depending on State law for its operation. 


INTERSTATE COMMERCE 


The scope of the bill is quite uncertain in respect to its application to local 
sales. Since this legislation stems entirely from the commerce power of Con- 
gress, only those activities which are in or affect commerce may be regulated. 
Otherwise the application of the bill to local transactions would be unconstitu- 
tional. 
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In an effort to avoid the constitutionality issue, the courts will undoubtedly 
construe the measure to apply only to transactions in or affecting commerce. 
There is a substantial body of current case law at the Federal appellate level to 
the effect that commerce ceases on delivery to local retailers, that the commodities 
involved are divested of their interstate character at this point and that subse- 
quent local sales at retail are beyond the scope of Federal power. Exceptions 
to this limitation of power under the commerce clause are all based on special 
circumstances and social considerations which do not obtain in respect to H. R. 
10527. See for example: United States vy. Starlite Drive-In (C. A. 7 (1953), 
204 F. 2d 419) ; Spears Free Clinic and Hospital v. Cleere (C, A. 10 (1952), 197 
F.. 2d 125, 127). 

CONFLICT OF SOVEREIGN POLICIES 


The most difficult legal problems presented by H. R. 10527 involve the States 
rights features of the bill. It must be remembered that 17 States have rejected 
the fair-trade principle of binding all nonsigning resellers to resale price mini- 
mums, and have based this rejection in all but 2 States on the provisions of the 
State constitution. Congress has no clear-cut authority to amend a State’s 
constitution by legislation, yet this is what is attempted by H. R. 10527. 

The conflict between State and Federal power is always difficult to resolve. 
In the context of the school segregation issue it seems clear that the Federal 
troops in Little Rock have adequately vindicated Federal power. But there the 
right asserted by the Federal sovereignty arose from rights granted by the 
Federal Constitution and were essentially social and political rights. The issue 
is framed in a quite different context in the application of H. R. 10527. This is 
economic legislation which does not purport to implement constitutional rights 
and privileges as they exist in the Federal scheme. More important is that the 
sovereign rights of 17 States which this bill seeks to diminish are bottomed on 
the State constitution in each case. 

Therefore, the issue is presented in novel form, namely: Is Congress’ power 
over interstate commerce so supreme that it can be used to amend the constitution 
of a State? There is no case authority in point, but in our opinion Congress 
does not have this power under the commerce clause in an area where Federal 
constitutional rights of individuals are not at stake. 

It would appear from the foregoing that there are serious defects in this 
proposed legislation. 

Respectfully submitted. 

THoMAS F. Hari, Jr., Precutive Director. 


{As seen in the New York Times 1958] 


April 29, 


FAIR TRADE AND THE AMERICAN CONSUMER 






A few weeks ago a bill was introduced in Congress which would make price 
cutting on consumer products a crime. This means that the American consumer 
may soon be compelled by law to pay high fixed prices for the purchases of 
many necessaries of Jife. 

The group sponsoring this measure is the organized drug industry. They 
are seeking and claim to have the support of a large segment of the Nation’s 
retail merchants through their associations. 

The bill was introduced by Representative Harris, and is numbered H. R. 
10527. It is an anticonsumer law. The effect of the law would be felt imme- 
diately by every consumer in the Nation in the form of higher prices. 

Fair trade has been greatly weakened in recent years because courageous 
judges have looked past the high-sounding name and into the reality of the sub- 
ject. Fair trade in its prime was merely a legal device to allow a manufac- 
turer to prevent price competition among retailers. Bargain sales and good 
buys are impossible under fair trade. So judges in 15 States disregarded the 
label of fair trade and condemned it for what it is—a price-fixing scheme to 
make consumers pay the highest possible price. These judges refused to enforce 
the scheme in their courts, so the fair-trade system is now badly weakened. 

The appliance industry recently abandoned fair trade. The result—a wave 
of bargain sales which gave the consumer his first break in years. Consumers 
responded by jamming the stores. This demonstrates how fair trade hurts 
sales and the consumer both. 
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The Harris fair-trade bill seeks to reestablish fair trade as the law of the 
land. It will cost consumers billions of dollars if enacted, and help deepen the 
recession by discouraging sales of many consumer items because the price is too 
high. 

Don't underestimate the political power of the retail groups who are backing 
the Harris bill. American consumers (170 million of them) have no lobby in 
Congress, and their interests are often overlooked when the pressure groups 
become active. Unless American consumers speak out in strong disapproval, 
this raid on the purse of the public will be made part of our Nation’s laws. 
Consumers Information Bureau, Post Office Box 493, Radio City Station, New 
York, N. Y. 


(Whereupon the committee adjourned at 5: 10 p. m.) 


x 





